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THE 


AMEKICIN  LAW  JOURNAL. 


TO  READERS  AND  CORRESPONDENTS. 

Having  in  the  preceding  volumes  of  this  journal,  laid  before 
our  readers,  the  most  interesting  among  the  various  publications 
which  have  appeared  on  the  celebrated  controversy  respecting 
the  Batture  at  New  Orleans,  we  now  complete  the  collection  by 
presenting  them  with  the  pamphlet  published  in  1812  by  Mr. 
Jefferson  in  justification  of  his  conduct  in  that  case,  and  Mr. 
Liyingsum's  answer  to  it,  now  printed  for  the  first  time  from 
the  author's  manuscript,'*  communicatee!  by  himself  for  the 
Law  Journal.  We  are  also  enabled  by  Mr.  Jefferson's  politeness 
to  offer  an  improved  edition  of  his  valuable  tract,  by  means 
of  the  corrections  and  additional  notesf  which  he  has  trans- 
mitted to  us  with  his  permission  to  republish  it  in  this  repository 
of  juridical  learning. 

We  hope  our  readers  wiD  be  pleased  with  the  republication 
in  its  present  improved  sute,  of  this  Exposition  of  the  motives 
which  determined  the  conduct  of  the  late  president  in  this  case. 
Indeed,  we  could  not,  in  justice,  omit  laying  it  before  the  public 
at  the  same  time  with  the  answer  of  his  adversary.  Justice 
requires  that  both  parties  should  be  fairly  and  fully  heard,  that 
the  candid  inquirer  may  have  it  in  hb  power  at  any  time  to 
confront  them  with  each  other,  and  thus  judge  of  the  correctness 
of  their  assertions  and  the  fairness  of  their  arguments. 

•  A  small  number  of  copies  has  been  struck  off  separately,  to  gratify  those 
"who  are  not  subs^ibers  to  this  Journal,  and  for  distribution  among  Mr.  Li- 
▼inj^ston's  friends. 

t  The  additional  notes  are  marked  MS.  Note. 
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Of  Mr*  Livingston's  answer,  we  must  acknowledge,  that  to 
us  it  appears  to  be  one  of  the  most  able  and  masterly  perform- 
ances that  ever  came  from  the  pen  of  a  lawyer  or  scholar  in  any 
country.  When  all  the  angry  passions  which  this  controversy  has 
excited  shall  have  subsided,  we  may  venture  to  predict  that  this 
*^  answer"  will  be  cited  as  a  model  of  juridical  eloquence  and  ar- 
gument. It  is  long,  but  the  reasoning  is  so  luminous,  so  dose,  so 
methodical;  the  style  is  so  elegant,  the  corruscations  of  wit  so 
splendid,  and  the  vein  of  irony  so  delicate,  yet  severe,  that  the 
attention  of  the  reader  is  irresistibly  fastened  to  the  page.  As 
both  tracts  are  now  presented  together,  illustrated  by  suitable 
charts,  with  full  indexes,  references,  and  aU  the  editorial  helps 
that  we  have  had  it  in  our  power  to  bestow,  our  subscribers  will 
have  an  opportunity  of  comparing  the  arguments  of  these  two 
great  champions,  who,  on  this  occasion,  appear  to  have  staked 
no  inconsiderable  degree  of  legal,  politicfd  and  evea  moral  repu* 
tation.  For  ourselves,  we  are,  if  possible,  strengdiened  in  the 
opinion  which  we  have  long  since  formed  and  published  in 
favour  of  Mr.  Livingston's  claim.  Hts  answer  as  cmphaucally, 
a  ripUque  sans  rfponse.  It  puts  an  end  to  the  Batture  contvo- 
versy,  and  we  are  fully  convinced  that  the  decision  of  an  en- 
li^cened  public  will  confirm  the  decree  of  the  federal  court 
at  New  Orleans,  by  which  Mr.  Livingston's  ejection  from 
the  Batture  has  been  declared  illegal,  and  he  restored  to  the 
possession,  and,  we  hope,  to  the  quiet  enjoyment  of  his  long 
contested  property. 

We  have  paid  particular  attention  to  the  correctness  of  the 
printing  of  these  valuable  tracts,  and  on  revision  have  found 
but  very  few  errata,  which  we  have  duly  noticed  and  pointed  out 
to  the  reader.*  We  have  thought  it  our  duty  to  preserve  Mr. 
Jefferson's  peculiar  orthography,  having  observed  that  he  uni- 
formly writes  the  word  knowkdge  and  its  compounds,  without 
the  w.  Although  we  do  not  approve  of  the  innovation,  we  have 
not  thought  ourselves  authorised  to  vary  from  the  spelling 
adopted  by  this  eminent  author.  We  have  at  the  same  time  cor-  * 
rected  every  error  in  the  first  edition  which  appeared  to  us  to  be 
owing  to  the  fiyilt  of  the  copyist  or  the  printer. 

As  most,  if  not  all  the  publications  respecting  the  Batture^ 
which  we  have  inserted  in  our  former  volumes,  are  referred  ts 

*  For  the  Emta,  tee  page  91  sad  \\% 
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in  many  places  in  these  two  pampMets,  we  subjoin  a  table  of  re- 
ference,  that  the  reader  may  more  easily  turn  to  them  if  he 
thbk  proper.  We  regret  that  we  have  not,  whenever  these  re- 
ferences occurred,  pointed  to  the  volume  and  page  of  this  jour- 
nal where  the  several  quotations  were  to  be  found.  We  thought 
of  it  when  it  was  too  late.  We  have,  however,  double  paged  Mr. 
Jefferson's  pamphlet,  the  references  to  it  in  Mr.  Livingston's 
publication,  being  always  to  the  pages  of  the  original  edition. 

!•  Case  stated  by  the  Corporation  of  New  Orleans,  with  Mr. 
Derbign3r's  opinion  thereon.  2  Am.  Law  Joum.  282. 

2.  Examination  of  the  title  of  the  United  States  to  the  Batture. 
By  Edward  Livingston,  Esq.  ibid.  30r. 

3.  Mr.  Duponceau's  opinion  on  the  case  of  the  Batture  in  op- 
position to  Mr.  Derbigny's.  ibid.  392. 

4.  Case  stated  by  Mr.  Livingston  with  the  opinions  of  Messrs. 
Ingersoll,  Rawle,  Tilghman  and  Lewis  thereon,  ibid.  434. 

5.  Review  of  the  case  of  the  New  Orleans  Batture,  &c.  by 
Peter  S.  Duponceau,  Esq.  4  Am.  Law  Joum.  5 IT. 
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l^BEFACE. 


Edward  Livingston,  of  the  territory  of  Orleans^ 
having  taken  possession  of  the  beach  of  the  river  Missisipi  adja- 
cent to  the  city  of  New-Orleans,  in  defiance  of  the  general  right  ^ 
of  the  nation  to  the  property  and  use  of  the  beaches  and  beds  of 
their  rivers,  it  became  my  duty,  as  charged  with  the  preservation 
of  the  public  property,  to  remove  the  intrusion,  and  to  maintain 
the  citizens  of  the  United  States  in  their  right  to  a  common  use 
of  that  beach.  Instead  of  viewing  this  as  a  public  act,  and  having 
recourse  to  those  proceedings  which  are  regularly  provided  for 
conflicting  claims  between  the  public  and  an  individual,  he  chose 
to  consider  it  as  a  private  trespass  committed  on  his  freehold,  by 
myself  personally,  and  instituted  against  me,  after  my  retirement 
from  office,  an  action  of  trespass,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Virginia* 

Being  requested  by  my  Counsel  to  furnish  them  with  a  state- 
ment of  the  facts  of  the  case,  as  well  as  of  my  own  ideas  of  the 
questions  of  right,  I  proceeded  to  make  such  a  statement,  fully 
as  to  facts,  but  briefly  and  generally  as  to  the  questions  of  right. 
In  the  progress  of  the  work,  however,  I  found  myself  drawn  in« 
sensibly  into  details,  and  finally  concluded  to  meet  the  questions 
generally  which  the  case  would  present,  and  to  expose  the  weak- 
ness of  the  plaintiff's  pretensions,  in  addition  to  the  strength  of 
the  public  right.  These  questions  were  of  course  to  arise  under 
the  laws  of  the  territory  of  Orleans,  composed  of  the  Roman, 
the  French,  and  the  Spanish  codes,  and  written  in  those  lan- 
guages. The  books  containing  them  are  so  rare  in  this  country  as 
scarcely  to  be  found  in  the  best  furnished  libraries.  Having  more 
time  than  my  Counsel,  consistently  with  their  duties  to  others, 
could  bestow  on  researches  so  much  out  of  the  ordinary  line,  I 
thought  myself  bound  to  f^^cilitate  their  labours,  and  to  furnish 
them  with  such  materials  as  I  could  collect.  I  did  it  by  full  ex- 
tracts from  the  several  authorities,  and  in  the  languages  in  which 
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they  were  origioally  written^  that  they  might  judge  for  them- 
selves whether  I  had  misinterpreted  them.  These  materials  and 
topics,  expressed  in  the  technical  style  of  the  law,  familiar  to 
them,  they  were  of  course  to  use  or  not  to  use,  according  to  the 
dictates  of  their  own  better  judgment.  If  used,  it  would  be  with 
the  benefit  of  being  delivered  in  a  form  better  suited  to  the  pub- 
lic car.  I  passed  over  the  question  of  jurisdiction,  because  that 
was  one  of  ordinary  occurrence,  and  it's  limitations  well  Mter- 
lakied.  On  this,  to  event,  the  case  was  dismissed;  the  court  be- 
iog  of  opinion  they  could  not  decide  a  question  of  tide  to  lands 
ttoC  within  their  district.  My  wish  had  rather  been  for  a  full  in- 
vestigatioo  of  the  merits  at  the  bar,  that  the  public  might  learn, 
in  that  way,  that  their  servants  had  done  nothing  but  what  the 
laws  had  authorized  and  required  them  to  do*  Precluded  now 
from  this  mode  of  justification,'!  adopt  that  of  publishing  what 
was  meant  originally  for  the  private  eye  of  counsel.  The  apology 
for  it's  general  complexion,  more  formal  than  popular,  must  be 
found  as  well  rn  the  character  of  the  question,  as  in  the  viewft 
with  which  it's  discussion  had  been  prepared.  The  necessity,  in- 
deed, of  continuing  the  elaborate  quotations  is  strengdiened  in 
the  case  of  ordinary  readers,  who  are  supposed  to  have  still  less 
opportunity  of  turning  to  the  authorities  from  which  diese  are 
taken. 

The  questions  arising,  being  ;nany  and  independent  of  each 
ather,  admitted  not  a  methodical  and  luminous  arrangement. 
Proceeding,  therefore,  in  a  course  of  narrative,  I  have  met  and 
discussed  the  points  of  law  in  the  order  in  which  events  pre* 
sented  them;  thus  securing,  as  we  go  along,  the  groutid  we  pass 
over,  and  leaving  nothing  adversary  or  doubtful  behind.  Hence 
the  mixture  of  fact  and  law  which  will  be  observed  through  the 
whole. 

Vouchers  for  the  facts  are  regularly  referred  to.  These  afc 
principally,  1.  Affidavits  taken  and  published  on  the  part  of  die 
plaintiff,  and  of  the  city  of  New*Orleans,  very  deeply  interested 
m  this  question.  2.  Printed  statements,  by  the  counsel  on  each 
side,  uncontradicted  by  the  other,  of  facts  utnler  their  joint  ob- 
servation and  knowledge.  3.  Records.  4.  Notarial  acts,  and  5. 
Letters  and  reports  of  public  functionaries  filed  in  the  office  of 
jd\e  department  of  state. 

Feb.  25, 1S1«. 
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•    •      .-• 

'  .'      .-     . 

'   ••    ••       .. 

Government  of  the  UtllWiSlStat^B,  ^c. 


Not  long  after  the  establishment  of  the  city  Tide  of  the 
of  NewOrleans,  and  while  the  religious  society  of     J^*^'^ 
Jesuits  retained  their,  standing  in  France,  they  obtained  from 
Louis  XIV  a  grant  of  lands  acyacent  to  the  city,  bearing  date  ^ 
the  1 1th  of  April,  1726.  The  original  of  this  grant  having  been 
destroyed  in  the  fire  which  consumed  a  great  part  of  the  city 
in  ITM,  and  no  copy  of  it  as  yet  produced^  the  extent  and  cha* 
racter  of  the  grant  is  known  from  no  authentic  document.  It's 
other  limits  are  unimportant,  but  that  next  the  river  and  above 
the  city  is  understood  to  have  been  of  20  arpents,  or 
acres,  [of  180  French  feet,  or  64  yards  of  our  mea-  ^'^"^f  ^*" 
siure  each^]  ^  lace  au  fleiive^'  the  ambiguity  of  which 
expression  is  preserved  by  translating  it,  *  fronting  the  river.' 
Whether  this  authorized  them  to  go  to  the  water  line  of  the 
river,  or  only  to  the  road  and  levee,  is  a  question  of  ^ome  diffi» 
ful^,  and  not  of  importance  enough  to  arrest  our  present  atten* 
uon.  To  these  they  had  added  12  arpents  more  by  purchase 
from  individuals*  In  1768  the  order  of  Jesuits  was  r.    «   ^ 
suppressed  in  France,  and  their  property  confis- 
cated. The  82  arpents,  before  mentioned,  were  divided  into  6 
parceb,  described  each  as  ^  faisant  face  au  fleuve,'  and  the  one 
next  to  the  city  of  7  arpents  in  breadth,  and  50  in 
depth,  was  sold-To  Pradel;  but  how  these  7  arpents,  ^^"^li^  *'" 
like  FalstaflTs  men  in  buckram,  became  12  in  the 
sale  of  the  widow  Pradel  to  Renard,  [Report  7*]  13  in  Gra^ 
vier's  inventory,  and  nearly  17,  as  b  said  Derb*  viii.  ix«  in  die 

No.  XVII.  A 
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t^Ktcat  of  hit  fiuubouif,  the  plaintiff  is  called  cm  to  show,  and 
to  deduce  tides  from  the  crown,  regularly  down  to 
Faiobourg.  himself.  In  I7889  Gravier,  in  right  of  his  wife  the 
widow  of  Renard,  lud  off  the  whole  extent  of  his 
front  on  the  river,  whatever  it  was,  inta4  ranges  of  lots,  and 
in  '96  he  added  3  ranges  more,  establishing  them  as  a  Faux« 
bourg,  or  Suburb  to  the  city.  Tlin^  this  could  not  be  done  with- 
out permission  from  the  ^v^Qataent  may  be  true;  and  no  for* 
mal  and  written  penpisfsion  iiad  been  produced*  Whether  such 

an  one  ^as  giV<^A  Smd  lost  in  the  fire,  or  was  only  verbal^ 
^        is  .lioV  kqpwn*  *But  that  permission  was  given  must  be 

^HaVed,  1.  Froln  Gravier's  declaration  to  Charles  Tru- 
^Irab-'the  surveyor^  which  must  operate  as  an  Estoppel  [Report 
',  45.]  against  all  contrary  pretensions  in  those  claiming  under 
htm.  2.  From  Carondelet's  order  to  Trudeau,  first  to  deposit  a 
copy  of  the  plan  in  the  public  archives,  and  afterwards  an  order 
for  a' second  one  to  be  delivered  to  himself,  which  implied  ne* 
cessarily  that  he  had  consented  to  the  establishment;  but  more 
especially  when  B.  Gravier  relying  on  this  establbhment  as 
freeing  him  from  the  repairs  of  the  bank,  the  Governor  declared 
*  it  was  true  and  that  Gravier  was  right.'  3.  From  the  records 
of  the  Cabildo,  or  town  council,  with  whom  the  Governor  sat 
in  person,  showing  that  at  their  sessions  on  the  1st  day  of 
January  annually,  for  regulating  the  police  of  the  city,  a  Com« 
missary  of  police  for  the  neir  quarter  was  regularly  appointed 
from  the  year  1796,  till  the  United  States  took  possession.  The 
actual  setdement  of  the  ranges  next  the  river,  and  the  addition 
of  the  new  ranges,  now  probably  rendered  that  necessary.  4» 
From  the  conviction  expressed  by  the  Surveyor  that,  from  hb 
knowledge  of  the  laws  and  custonu  of  the  Spanish  colonies,  no 
one  would  have  dared  to  establish  a  city,  bourg,  village  or  faux- 
bourg  without  authorization,  verbal  at  least,  from  the  Governor. 
5.  From  the  act  of  the  local  legislature  incorporatmg  the  city  of 
New-Orieans.   [Thierry  32.]  That  no  formal  written  act  of 
authorization  can  be  produced  is  not  singular,  as  that  is  known 
to  be  the  condition  of  a  great  propordon  of  their  tides  from  the 
government:  and  the  extraoidinary  negligence  in  these  titles 
was  what  rendered  it  necessary  for  Congress  to  establish,  in  the 
several  territories  of  Orleans,  Missisipi,  Louisiana,  Indiana  and 
Michigan,  boards  of  Commissioners,  to  ascertwi  and  commfe 
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them  to  record.  To  this  we  may  add  that  the  principle  whieh 
shall  lake  from  the  inhabitants  of  the  Suburb  St.  Mary  the  vali- 
dity of  their  establishment,  will  annul  a  great  portion  of  the 
land  righu  of  those  several  territories.  Finally,  whatever  act  of 
the  government  may  be  considered  as  aniounting  to  evidence  of 
it's  ratification  of  the  establishment  of  the  fauxbourg,  is  retro- 
spective, and  will  amount  to  an  original  authorization  under  the 
maxim,  ^  omnis  ratihabitio  retrotrabitur,  et  mandato  8equipa^. 
ratur.*  - 

Bertrand  Gravier  proceeded  to  sell  the  lots  of  his 
new  Fauxbourg,  and  particularly  he  sold  the  whole    ^^lul!'** 
range  next  the  river.  Such  deeds  for  these  lots  as 
have  been  produced  describe  them  as  *  haciendo  frente  al  no,* 

*  fronting  the  river.'  And  it  is  affirmed,  [Examen  13.  Poydras 
7.  and  18.  Thierry  39.]  that  almost  all,  if  not  all  the  deeds  used 
the  same  expression.  [See  notarial  copies  of  the  deeds  of  B,^ 
Gravier  to  Nicholas  Gravier,  and  of  Nicholas  Gravier  to 
Escot,  Girod^  * Wiltz.]  Bertrand  Gravier  himself,  on  all  *7 
occasions,  [Pieces  Probantes  9.  21.  28.  30.  Livingston 

59.  Monile's  deposition,  MS.]  declared  that  he  had  sold  his  lots 
^  faisant  face  au  fleuve,'  and  had  passed  to  the  purchasers  hia 
right  to  the  devanturcj  meaning  every  thing  in  front  of  his  lotv 
Whatever  extent  then,  towards  the  river,  passed  to  the  Jesuits 
by  the  term  *  face  au  fleuve,'  or  from  the  king  to  the  purchasers 
of  the  Jesuits'  property,  under  whom  B.  Gravier  claimed,  the 
same  extent  was,  by  the  same  expression,  ^  face  au  fleuve,'  or 

*  frente  al  rio,'  passed  by  Bertrand  Gravier  to  the  purchasers  of 
the  front  lots.  If  the  words,  ^  face  au  fieuve,'  gave  him  only  to 
the  road  and  levee,  he  by  the  same  words  gave  them  no  farther: 
if  to  the  water  edge,  then  he  sold  to  the  water  edge  also,  and 
having  parted  with  all  his  right  as  riparian  possessor,  could 
transmit  none  to  those  claming  under  him  by  subsequent  title^ 
as  the  plaintiff  does.  In  a  note  added  to  the  end  of  the  printed 
Report  of  this  case,  whether  by  the  reporter,  or  the  plaintiff 
does  not  appear,  it  is  said  that  this  objection  was  answered  by 
showing,yr0m  the  deedsy  that  each  lot  had  a  clear  front  bounda* 
ry,  by  referring  to  the  ^pkm  which  in  no  instance  crossed  the 
road.^  And  that  this  brings  it  within  the  rule  of  law  which  stfys, 
^in  agris  limitatis  jus  alluvionis  locum  non  habere  constat.* 
Dig.  41. 1. 16.  This  process  of  deduction,  if  not  clear,  is  com* 
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pendious  at  least,  and  better  placed  hi  a  note,  than  in  the  text, 
where  explanation  would  have  been  expected.  Let  us  spread 
it  open  and  examine  it.  What  says  the  deed  to  Nicholas  Gra- 
vier  for  58  lots? 


Yo  Don  Beltran  Oravier  Tendo 
a  Don  Nicholas  Oravier  cinqnen- 
ta  7  ocbo  terrenos  situados  en  esta 
dicha  dudad,  extramuros  de  la 
puerta  de  Chapitulas,  i  saver, 
trece  hacienda  frenu  al  rio  Mis- 
aisipi,  Y  lindando  por  el  lado  de 
abaxo,  que  es  de  esta  dicha  du* 
<|ad,  con  terreno  de  Don  R.  Jons, 
y  por  el  de  arriba  con  otros  de 
Don  J.  B.  Sarpy,  &c.  Y  los  gua^ 
renta  y  cinco  terrenos  restantes 
completa  i  los  cinquenta  y  ocho, 
que  quedan  indicados,  comenzan 
sobre  el  limite  de  laprimeraealla, 
fcrmando  una  linea  directa,  i  em« 
pezar  por  d  terreno  que  se  halla 
detras  del  de  Don  J.  Poydras,  todo 
aonfbrme  al  piano  que,  delineado 
for  Don  C  L.  Trudeau,  h6  entre- 

gado  al  comprador  para  su 
*8        inteligencia*    y    resguar- 

do:  per6  con  la  condicion 
de  que  me  reseryo  el  derecho  di 
tomar  la  tierra  que  necessitar6 
]para  mi  febrica  de  ladrillos,  en 
la  playa  6  Baitura  que  hay  en  la 
txtensien  de  los  nominados  trece 
terrenos  que  hacen  frente  al  di- 
chorio. 


I  Don  Bertrand  Gravier  sell  to 
Don  Nicholas  Gravier  58  lots  si- 
tuated in  this  said  dty  without 
the  gate  of  Chapitulas,  to  wit,  13 
Jroniing  the  river  Missisiin,  and 
bordering  on  the  lower  ude, 
which  is  that  of  this  said  city, 
with  the  lot  of  Don  R.  Jones,  and 
an  the  upper  side  with  others  of 
Don  J.  B.  Sarpy,  &c.  And  the  45 
lote  remaining^  the  complement 
of  the  58  before  mentioned,  com- 
mence above  [or  beyond]  the 
limit  of  the  first  stt^eet  farming  a 
right  line,  beginning  at  the  lot 
which  is  behind  that  of  Don  J. 
Poydras,  in  conformity  with  the 
plan  which  having  been  delineat- 
ed by  Don  C.  L.  Trudeau,  I  have 
delivered  to  the  purchaser  for  his 
information  and  ascertainment: 
Nevertheless,  with  the  condition 
that  I  reserve  to  myself  the  right 
to  take  the  earth  which  I  shall 
need  for  my  manu&cture  of 
bricks  on  the  beach  or  batture 
which  is  in  the  extension  of  the 
said  13  lots  which  front  the 
river. 


The  first  part  of  this  description  is  of  the  13  lots,  to  wit,  that 
they  front  the  river.  The  second  part  relates  wholly  to  the  re- 
Biainbg  4S  lots,  which  begin  beyond  or  above  the  first  street  in 
a  straight  line  from  the  lot  behind  Poydras's,  and  refers  to  the 
plan  to  show  their  position  more  particularly  as  back  lots,  be- 
hind the  front  range.  It  is  to  be  aoted  that  the  public  way  in 
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front  of  tfie  fwudKmil  it  not  a  8tre«t:  it  is  the  $tme  chemtn 
rojrale,  royal  road^  which  has  existed  from  early  times,  and  has 
never  been  merged  in  the  character  of  a  street*  Nothing  can 
prove  more  clearly  that  this  reference  to  the  plan  was  not  to 
give  a  front  line  to  the  13  lou,  than  that  the  same  deed  reserves 
the  right  of  digging  earth  on  the  batture  beyond  that  line.  Now 
if  nothing  was  meant  to  be  conveyed  beyond  ^t  front  line  mark- 
ed in  the  plap,  why  reserve  a  right*  to  dig  earth  on  the  batture, 
which  is  beyond  that  line?  And  that  Nicholas  Gravier,  Escot^ 
Girod  and  Wiltz  did  not  consider  this  line  as  the  limit  of  their 
rights,  appears  from  their  deeds  conveying  the  batture  express- 
ly by  that  name,  with  the  lots  themselves*  On  the  whole  we  see 
here  a  curious  specimen  of  tergiversation  in  reasoning.  When 
urged  that  the  grant  to  the  Jesuits,  and  to  Bertrand  Gravier, 
though  expressed  to  be  ^  face  an  fleuve,'  must  still  have  stopped 
9t  this  line  or  edge  of  the  royal  road,  it  is  answered  that  diose 
t^rms  c^vey  to  the  water  edge  and  make  it  an  '  ager  arcifinius,' 
to  whi<;h  the  right  of  alluvion  appertains*  But  when  Bertrand 
Gravier  conveys  to  his  purchasers  *  face  au  fleuve,'  they  turn 
about  aqd  say  that  the  same  identical  words,  ^  face  au  fleuve,' 
convey  now  only  to  this  same  line  or  edge  of  the  royal  road, 
which  they  overleaped  before,  and  make  the  grounds  conveyed 
an  'ager  liroitatus,*  to  which  the  right  of  alluvion  does  not  ap- 
pertain* It  is  perfectly  equal  which  of  the  meanings  is  ascribed 
to  these  words*  Only  give  them  the  same  in  both  instances,  and 
say  which*  If  these  words  make  the  road  your  boundary,  you 
never  had  a  right  to  the  bauure  beyond  it*  If  they  extend  to 
the  river  what  was  conveyed  to  you^  they  extend  to  the  river 
abo  what  was  conveyed  Jrom  you*  Will  it  be  pre- 
tended that,  after  establishing  his  town,  Bertrand  Streeu. 
Gravier  could  then  have  sold  the  streets  to  others? 
and  yet  he  might,  a  fortiori,  having  not  included  them  in  any 
deed*  But  does  not  common  sense  and  common  honesty 
"i^roclaim  that  the  establishment  of  his  town,  and  sale        *9 
of  the  lots,  implied  a  relinquishment  to  the  inhabitants 
of  the  communications  of  streets  and  shores  adjacent,  as  a  com- 
mon, which  are  the  necessary  and  consunt  appendages  of  every 
town?  The  express  conveyance  then  of  his  riprarian  rights,  and 
the  implication  as  to  them  and  the  streets,  are  believed  to  be 
conclusive  to  show  that  the  plaintiff  having  had  no  right^  can 
have  sustained  no  wrong* 
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In  1797^  Bertnmd  Gnnrier  died  intestate;  gnd  at  tfut  epock 
we  must  introduce  what  constitutes  the  sole  object 
22^'   of  the  existing  contest.  Opposite  to  the  habiution  or 
plantation  of  B.  Gravier,  now  the  Fauxbourg  Ste« 
Marie,  the  beach  of  the  river,  called  in  that  country  Batture,  of 
ordinary  breadth  within  memory,  has  sensibly  increased,  by  de- 
posits of  earth,  during  the  annual  floods,  of  the  river,  [Derb. 
xix.]  till  in  the  year  1806,  it  was  found  to  extend  in  breadth,  at 
low  tide,  from  122  to  247  yards  of  our  measure,  from  the  water 
edge  into  the  river:  and  from  about  7  f.  height,  where  it  abuts 
against  the  bank,  declining  to  the  water  edge.  See  Pelletier^s 
plan  annexed.  Thierry  'xvii.  While  uncovered,  which  is  from 
August  to  January  inclusive,  it  has  served  as  a  Quai  for  lading 
and  unlading  goods,  stowing  away  lumber  and  firewood,  and 
has  furnished  all  the  earth  for  building  the  city,  and  raising  its 
streets  and  courts,  essential  in  that  oozy  soil.  Derb.  ii.  While 
covered,  which  is  during  the  other  6  months  of  the  year,  from 
February  to  July  inclusive,  [Liv.  58.  Poydras  20.  21.  23.]  it  is 
the  port  for  all  the  small  craft  of  the  river,  and  especially  for 
the  boats  of  the  upper  country,  which,  in  the  season  of  high 
water,  can  land  or  lie  no  where  else  in  the  neighbourhood  of  die 
city.  During  this  period  they  anchor  on  its  bottom,  or  moor  to 
its  bank.  It  is  then,  like  every  other  beach,  the  bed  of  the  river 
one  half  the  year,  and  a  Quai  the  other  half,  distinguished  from 
diose  of  tide  waters,  by  being  subject  to  an  annual,  instead  of  a 
semidiurnal  ebb  and  flood.  In  this  beach  or  shoal,  with  the  bank 
to  which  it  is  adjacent,  if  Bertrand  Gravier  claimed  any  right, 
as  riparian  proprietor  of  the  habitation,  he  had  certainly  meant 
to  convey  that  right  to  the  purchasers  of  the  front  lou,  by  the 
term  *  frente  al  rio,*  •  fronting  the  river,*  reserving  expressly,  as 
we  have  seen,  from  one  purchaser  of  58  lots,  a  right  to  take 
earth,  fit>m  the  beach,  for  his  brickkilns.  As  he  died  without 
children,  the  inheritance  belonged  to  John  Gravier,  and  other 
brothers  and  sisters  whom  he  had  left  in  France,  or  their  repre- 
sentatives, as  co-heirs. 
Purchase  by    By  the  civil  law,  if  an  heir  accepts  the  inheritance, 
^^  ^'  he  is  considered,  not  merely  as  the  representative,  but 
as  continuing  the  person  of  the  ancestor  himself,  is  answerable 
for  all  his  debts,  and  out  of  all  his  property,  as  well  his 
*10     own,  as  *i|fhat  he  had  newly  acquired  by  the  inheritance. 
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Time,  therefore,  wts  allowed  him  to  inform  himself  of  th^ 
condition  of  the  estate  and  debts,  during  which  it  was  con- 
sidered as  an  hsreditas  jacens,  vested  in  nobody*  If  he  declined 
taking  the  inheritance  simply  as  heir,  he  was  allowed  to  take  it 
as  purchaser,  or  in  their  language,  as  heir  wHh  the  benefit  of 
inventory:  whereupon  an  inventory  and  appraisement  of  it  took 
place,  and  he  had  the  preemption  at  the  appraised  value.  He 
was  then  liable  to  no  more  debts  than  the  amount  of  the  ap- 
praisement; and  if  there  were  a  surplus  of  the  apprabed  value 
over  and  above  the  debts  it  was  his,  if  a  single  heir,  or  partition- 
ed among  the  co-heirs,  as  parceners,  if  there  were  more  than 
one.  Brown,  civ.  law,  I.  218.  302.  Kaim's  law  tracts,  389* 
Gibbon's  c.  44.  153.  Bertrand  Gravier  is  understood  to  have 
left  France  indebted  and  insolvent:  and  John  Gravier,  there* 
fore,  either  knowing,  or  ignorant  of  the  amount  of  the  debts, 
chose,  on  behalf,  or  perhaps  in  defraud,  of  the  co-heirs,  to  de- 
clme  the  inheritance,  and  to  take  the  estate  as  a  purchaser  by 
inventory  and  appraisement.  It  was  inventoried  and  appraised* 
In  the  inventory  is  placed  a  single  article  of  lands,  in  these 
words,  *  are  placed  in  the  inventory  the  lands  of  thb  habitation, 
whose  extent  cannot  be  calculated  immediately,  on  account  of 
his  having  sold  many  lots;  but  Mr.  N.  Gravier  informs  us  that 
it's  bounds  go  to  the  forks  of  the  bayou,  according  to  the  titles** 
And  in  the  appraisement  also  there  is  but  this  same  single  arti- 
cle of  lands,  thus  described,  *  about  thirteen  arpents  of  land,  of 
which  the  habiution  is  estimated,  including  the  garden,  of 
which  the  most  useful  part  is  taken  off  in  the  front,  the  residue 
consisting  of  the  lowest  part,  [to  wit,  that  descending  back  to 
the  bayou,]  the  side  being  sold  to  Navarro,  one  Percy,  and  the 
negro  Zamba,  a  portion  of  which,  &c.  estimated  at  190  D.  the 
fit)nt  acre,  with  all  the  depth,  which  makes  2470  D.'  Then  fol- 
lows the  adjudication,  which  adjudges  to  John  Gravier  ^  the 
effects,  real  estate,  moveables  and  slaves  which  have  been  invent 
toned  as  belonging  to  the  estate  of  his  deceased  brother  Ber- 
trand Gravier,  &c.  Report.  9.  10.  We  see,  then,  that  no  lands 
were  inventoried  but  the  thirteen  arpents  in  front,  composing 
the  iahabitation.  And  it  is  impossible  that  that  term  should  be 
meant  to  include  the  beach  of  the  river,  cut  off  from  it  by  the 
intervention  of  the  whole  FauxbouiPg  of  seven  ranges  of  squares; 
^  that  they  should  not  have  used  a  more  obyious  expression,  if 
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^he  idea  of  the  beach  had  been  in  their  rnbda.  Nobody  couli 
consider  these  two  parcels,  distant  and  disjoined  as  they  were, 
as  being  one  parcel  only,  one  habiution.  No  man  having  two 
fiu'ms,  or  two  ti%cto  of  land,  separated  by  the  lands  of  othera» 
would  expect  that  by  devising  or  conveying  one,  tke 
*11  other  would  *pass  also.  In  fact,  at  that  time,  neither 
John  Gravier  nor  any  one  else,  considered  die  beach  as 
any  part  of  Bertrand  Gravier's  estate:  and  in  the  appraisement, 
they  estimate  the  front  arpents,  (that  is,  fronting  on  the  faux* 
boui'g,)  with  all  their  depth  to  the  bayou,  at  190  dollars,  the 
fi*ont  arpent;  contemplating  clearly  only  what  was  between  the 
fauxbourg  and  bayou*  Accordingly  Fernandez,  acting  for  the 
Depositor  General,  the  legal  officer  in  those  cases,  swears  tfiat 
he  took  charge  and  possession  of  all  the  estate  according  to  the 
inventory  which  had  been  made  from  the  28th  of  June  to  the 
4th  of  July,  1797 i  that,  in  that  inventory,  the  batture  never  was 
mentioned,  or  heard  of,  as  property  of  Gravier,  nor  in  charge 
of  the  Depositor,  and  that,  on  delivering  the  estate  to  John  Gra* 
vier  the  batture  never  was  spoken  of.  It  is  equally  certain  that 
had  there  been  an  idea  that  they  were  smuggling  the  batture 
away,  through  these  proceedings,  the  Citizens  of  New-Orleans 
would  not  have  been  so  silent,  nor  the  Governor,  the  Cabildo 
and  other  Spanish  authorities  so  passive,  when  so  active  on  all 
former  occasions  respecting  the  batture:  and  that  had  the  bat- 
ture been  under  the  view  of  the  appraisers,  instead  of  estimating 
it  at  2470  dollars,  conjoindy  with  other  thirteen  arpents,  a  very 
different  sum  must  have  been  named.  The  batture  alone  is  now 
estimated  at  half  a  million  of  dollars.  But  the  truth  is,  that  nei- 
ther John  Gravier,  nor  any  one  else,  at  that  day,  considered  it 
but  as  public  property.  And  for  six  years  ensuing,  he  never 
manifested  one  symptom  of  ownership;  until  Mr. 
^^^i!JSJ2r'*  Livingston's  arrival  there  from  New- York,  with  the 
wharves  and  slips  of  that  place  fresh  in  his  recollec« 
tion.  The  flesh-pots  of  Egypt  could  not  suddenly  be  forgotten, 
even  in  this  new  land  of  Canaan.  Then  John  Gravier  received 
Us  inspiration  that  the  beach  was  his;  and  is  tempted,  by  one 
kind  of  bargain  after  another,  to  |ry  his  fortune  with  it.  It  was 
only  to  lend  his  name,  and  receive  a  round  sum  if  any  thing 
Pah^u  c*>wW  be  made  of  it.  To  get  over  tht  palpable  omis- 
sion of  it  in  the  inventory  ind  appraisement,  they 
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lod  m  man  wbbse  recdkctkm  is  ezacdy  i  propos;  a  Heliiy 
Ptriaien,  a  comedian  by  profession,  and  joiner  by  trade.  He 
had  been  one  of  the  appraisers,  10  years  before,  and  recollected, 
and  so  swore  that  he  had  ^  walked  on  the  batture^  before  die 
dosing  of  the  appraisement  to  ascertain  it's  extent,  and  be  the 
better  aUe  to  judge  of  its  vdue,  and  that  it  was  through  forget^ 
fiilaeas  that  1^  A<u/no^  been  taken  into  the  eUtmate.^  Pieces  Prob» 
35.  It  happens  that  nature  bears  witness  against  him.  From  the 
ttdi  of  June  to  the  4th  of  July  is  within  the  period  of  high  wa* 
tm;  and  it  is  proved  that,  at  the  very  time  of  the  appraisement^ 
the  rivec  was  still  overflowing,  and  the  batture  covered 
with  water:  *the  journals  of  the  sawmills  further  attest  12* 
that  they  did  cot  cease  to  work  till  the  25th  of  August 
of  that  year;  and  when  the  waters  of  the  river  are  sufficiently 
low  to  stop  die  mills,  all  the  battures  are  still  covered  with  wa- 
ttr.  P.  Pr.  34.  However  even  this  Henry  Parisien  swears, 
*(Aaf  the  battmre  was  not  in  the  estimate^  and  that  it  was  through 
fergetfnlness  that  it  waskiot.'  Examen  19.  Rep.  31.  Pi.  Prob.  35* 
No  matter  dirough  what  cause,  it  is  enough  that  it  was  not  in 
the  inventery  or  estimate^  and  of  course  not  sold  to  J.  Gravien 
This  corroborates  the  testimony  of  the  Depositor,  that  he  nei« 
tber  had  it  in  his  charge,  nor  included  it  in  the  estate  sold  and 
delivered*  J.  Gravier  must  therefore,  as  to  this  part  of  his  bro- 
ther's  estate,  if  his  it  were,  recommence  his  work,  by  having  H 
new  inventory,  appraisement  and  adjudication.  But  to  repel  the 
present  proceeding,  it  suffices  that  having  made  his  election  to 
take,  not  as  heir,  but  purchaser,  this  beach  is  not  yet  his;  it  is 
still  an  bsereditas  jacens,  and  before  he  can  convey  it  to  Mr. 
Uvingslon,  he  must  get  it  by  a  new  process,  and  make  a  third 
bargain. 

We  will  proceed  further  to  trace  the  history  of  this  acquisition 
of  the  batture,  by  the  plaintiff,  who  writes  a  letter  of  lamentations 
to  some  memb^  of  the  government,  on  the  27th  of  June  1809. 
That  ^  Congress  will  probably  adjourn  without  coming  to  any 
decision  on  the  subject  oi  my  removal  by  the  late  president  of. 
the  United  States  from  my  estate  at  New-Orleans.'  A  most 
oograteful  complsunt;  for  had  he  not  been  removed,  h^  must,  at 
the  time  of  writing  this  letter,  have  been,  as  his  estate  was,  some 
10  or  12  feet  under  water;  the  river  being  then  at  it's  greatest 
height.  And  when  was  tfiia  actable  discovery  made,  that  the 
No.  XVIL  B 
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beach  of  the  river  was  the  separate  and  exdttsive  property  df 
J.  Gravier,  clear  of  all  public  right  to  it's  use?  Let  us  hear  the 
Governor,  in  answer  to  this  quesdon.  In  a  letter  to  the  Secre* 
tary  of  State  of  October  13,  1807,  he  says,  ^learly  after  the  arri- 
val  of  Mr.  Livingston  in  this  territory,  he  became  concerned 
in  the  purchase  of  a  parcel  of  ground  fronting  the  &uzbourg  of 
this  city,  commonly  called  the  batture,  a  property  which  had 
been  occupied  as  a  common  by  the  city  for  many  years  pre*> 
vious,  and  the  title  to  which,  in  the  opinion  of  the  inhabitants 
was  unquestionable.'  The  day*  of  the  arrival  of  Mr.  Livingstoa 
in  New  Orleans,  I  do  not  know;  but  I  recollect  he  wai  one  of 
the  earliest  emigrants  to  that  country,  which  was  ceded  to  the 
United  States  on  the  30th  of  October,  1803.  We  are  told, 
[Rep.  1 1.  Thierry  5.]  it  was  proved  by  some  oral  testimony  that 

J.  Gravier  begem  an  inclosure  of  500  feet  square  in  that 
*13      year,  and  completed  it  the  next.  The  day  *of  beginning 

is  not  suted;  but  we  may  safely  presume  it  was  not 
while  the  French  Governor  thought  the  country  belonged  to 
his  master,  and  most  probably  not  till  after  ^  the  euiy  arrival  of 
Mr.  Livingston.'  This  inclosure  was  demolished  by  an  order  of 
the  Cabildo  of  Feb.  22,  1804.t  The  next  step  was  to  make  an 
ostensible  deed,  to  an  ostensible  purchaser,^  a  Peter 
^tS^xre*  j^  j^  Bigarre,  a  brother  emigrant  of  Mr.  Living- 
ston's from  New- York;  some  old  acquainunce.  This  was  dated 
March  27,  1804,  is  expressed  to  be  in  consideration  of  10,000 
dollars,  and  conveys  two  undivided  thirds  of  all  that  part  or 
parcel  of  land,  situate  on  the  bank  [sur  la  rive]  of  the  river 
Misaisipi,  between  the  public  road  and  the  current  of  the  said 
river,  Sec.  with  a  warranty.  I  call  the  purchaser  ostensible,  be- 
cause notwithstanding  his  pretended  purchase,  J.  Gravier,  on 
the  20th  of  October,  1805,  [Rep.  1.]  commenced  a  suit  against 
the  city,  as  proprietor  of  the  whole,  and  the  court  adjudged  him 
proprietor  of  the  whole;  and  because  the  same  J.  Gravier, 
[Poydr.  3.]  by  a  deed  to  the  same  P.  de  la  Bigarre,  in  which  no 
mention  was  made  of  the  former,  nor  reference  to  it,  conveys  to 
him  on  the  14th  Dec.  1806,  the  batture  Ste.  Marie,  along  the 
whole  limits  of  this  land,  between  the  road  and  river,  on  con* 

*  He  says,  February*  li04w  See  Address. 

t  Thierry.  %  Notur.  copy,  Gravier  tQ  Bigarfe. 
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dition  that  he  shall  pay  all  expenses  of  the  suit  dependingv  widi 
50,000  dollars  in  addition;  that  the  property  shall  remain  unsold 
sad  hypothecated  for  the  purchase  money  till  paid^  and  that  if 
die  law-siiit  fails,  the  sale  is  void,  and  Bigarre  to  pretend  to  no 
damages  for  non-execution.  It  is  observable  here  that  neither 
buyer  nor  seller  risked  any  thing.  It  was  a  mere  speculation  on 
die  chance  of  a  law-suit,  in  which  they  were  to  divide  the  spoils 
if  successful,  and  to  lose  nothing  if  they  failed.*  It  was  by  our 
Itw  a  criminal  purchase  of  a  pretensed  title,  32.  H.  8.  9.  and 
equally  criminal  by  the  law  of  that  territory,  where  I  presume 
the  provision  of  the  Roman  law  is  in  force,  *  qui  improb^  coeunt 
m  alienam  litem,  ut  quidquid  ex  condemnatione  in  rem  ipsius 
redactum  fuerit,  inter  eos  communicaretur,  lege  Julia,  de  vi 
privati  tenentur.'  Dig.  47.  8.  6.  4  Blackst.  135.  *  Whosoever 
ahall  take  put  in  the  suit  of  another,  so  that  whatever  shall  be 
recovered  by  the  judgment  is  to  be  divided  between  them,  shall 
be  subject  to  the  Julian  law  de  vi  privata.'  By  which  law,  ih* 
tit  7.  $  1.  they  were  to  lose  one  third  of  their  goods,  and  be 
rendered  infamous.  The  deed  was  not  only  criminal  on  it'fr 
fiice,  but  was  void  by  an  express  law  of  the  territory,  [a  law  of 
Governor  Unzaga.  Poydras  6.  Rep.  25.]  and  so  pro- 
nounced to  be  on  the  floor  of  Congress  *by  their  repre-       14* 
sentative,  because  not  executed  before  either  witnesses 
or  notaries.  It  was  kept  secret  from  its  date,  till  the  day  before 
jodgment  was  pronounced,  when  the  pardes  becoming  apprised 
of  the  decision  which  was  to  be  given,  (for  Ais  was  known 
tt  least  on  the  20th  of  May,)  [Governor  Cliubome^s  letter 
May  20,  '07,]  produced  it,  for  Ae  first  time,  to 
4e  Notary  to  be  recorded.  And  the  day  after  it*s  ^""cJurt.**^ 
publication,  the  court,  by  the  opinion  of  two  mem- 
bers against  one,  [Examen  3.]  adjudged  the  property  wholly  to 
die  very  man,  who,  if  he  had  ever  had  any  right,  had  conveyed 
away  two  thirds  of  it,  before  he  brought  his  action, 
and  the  whole  while  it  was  pending.  The  alarm   ^Jj^^f 
which  this  adjudication  produced  W2^  immediate 
and  great.  The  fact  was  notorious  that,  from  the  earliest  to  the 
latest  extension  of  the  beach,  the  public  had  had  a  free  use  of 

*  Lafon,  in  his  map  of  New-OrieanSy  lays  exprcMly  that  the  Missisipi^  vK, 
the  city,  is  uiuformly  of  the  breadth  of  3Q0  toises  only.-«-Jlf^  Ar^fr. 
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U^  Uk  tbeif  Qfm  ia  low  w^ter^  wd  in  high  vaiier  their  port;  and 
nev^r  before  bad  their  right  been  doubted  by  d)en»elveft»  ee 
qiaestioned  by  the  riparian  pos«eaaora»  I£  any  fact  wa9  erec^ 
proved  by  human  testimony,  this  b»  Turn  to  the  Pieces  Pro* 
hantes  and  out  of  29  aflUavita  of  the  oldest  and  most  respecta* 
hie  persons  in  the  territory,  men  whahad,  most  of  them,  home 
ofices  under  their  former  government,  21  o£  them  uniformly 
declare  that  the  public  had  ever  been  considered  as  having  a. 
right  to  the  beach,  as  their  port  and  Quai,  that^as  such,  the  Go- 
n^emors  and  Cabildo  had  the  constant  care  and  cootroul  of  ii^ 
had  demolished  buildings  and  indosures  evected  on  tt„  bad»  by 
public  San,  prohibited  all  erections  or  obstructions  to  it's  use,  had 
themselves  erected  a  rampart^  to  inclose  within  it  a  chamber 
accessible  for  earth  at  hig^  waier  for  rebuiUiqg  the  city  after 
the  SurCy  and  had  exercised  4minterruptedly  evf  ry  other  act  of 
authority  derived  from  the  public  rights;  and  1 1  of  them  prove,, 
as  far  as  a  negative  can  be  proved,  that  the  Graviera,  till  the 
change  of  government,  and  new  views  by  Edward  Liviag^n, 
1^  never  pretended  to  more  than  the  rig^t  of  Common  in  it^ 
a|id  never  had  qjuestioned  that  of  the  public,  or  the  authorhy  of- 

the  Governor  and  €abildo  over  iu  While  they  held. 
^oPrcMd.^     the  adjacent  plantation,  indeed,  they  maintaineA 

the  road  and  bank,  as  all  miFal  psoprietora  are 
obliged  by*  law  to  do:  for  here  it  is  proper  to  observe,  that 
pursuing  the  spirit  of  the  Roman  law,  which  prescribed  that 
ejKery  one  should  maintain  the  public  road  along,  his  own  dwe^ 
lipg,  ^construat  vies  publicas  unusqaisque  aecundunv  propriamr 
domum*'  Dig»  43.  10*.  3.  The  lands  in  Louisiana  were  grants- 
ed  generally  on  a  conditioo,  (called  in  those  laws,  a* 
*15  ^servitudcy)  of  furnishing  ground*  for  a  public  road,,  and 
of  opening  and  maintaining  that  road.  From  which  condi»- 
t^n,  however,  they  were  released  as  to  any  portion^of  the  ground 
which  should  afterwards  become  a  town;  the  expense  of  roada 
or  streets  of  that  portion  devolving  then  on  the  town  itselL 
Accordingly  B.  Gravier,^ter  establishing  the  front  of  his  plan* 
tation  into  a  suburb,  and  thus  cutting  off  the  residue  from  the 
road  and  river,  beingf  called  on  to  repair  the  road  by  an.  order 
from  Governor  Carondelet,  who  seems  at  the  moment  not  to 

•  Rep.  1ft  t  Moaile^saiBdavit,  MS. 
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bave  advemd  la  ihe  cluMigey  Bcvtraod  Gruvief  astfirer^d^  tlMfr 
having  sold  the  lott^  fcMonfJm^  au  fifwt^  fronting  tke  river^ 
he  bad  abandon«d  the  bafttiire  tof  the  towB^  and  that  the  tfoftd 
and  levee  coidd  not  be  at  hi»  expenflSy  the  Goveraor^  correctkis 
himself  at  once,  sajrs,  ^  Graviev  is  ri^t,  all  tbi»  is  true/  9mL 
immediately,  and  ever  after  had  the  repMrfr  made  by  the  paUid; 
And  the  Graviera  from  that  time  stood  discharged  frcM  tb«|||tf 
burthens  on  the  same  priacipk  wMcb  bad  freed  the  origNiP 
owners  of  the  site  of  the  city  from  maiMmning  the  banha  of  the 
city*  ThU  is^  declared  by  an  host  of  witnesses  ia  the  Pieces 
Psobantes,  laA  ptobably  could  have  been  d^Iared  by  everf 
antient  inhabitant  ixf  the  place.  We  are  told  indeed  by  Larocke 
and  Segur,  in  their  aflidavit,  [Livingston  66.]  of  CarondeleiV 
aid  sootfe  o#hev  Gotemor  asking  leave  of  Gravier  in  1795  atid 
17$i8v  to  deposit  flMSts  on  dte  beach*  If  this  be  true,  which  Mr. 
ISnevry^  [p«  43»}  who  knew  the  witnesses,,  treats  as  ridiculoti» 
and-  s^urd,  i*  riicMra  that  they  were  forgetful,  or  inconsistent, 
or  over  con^ilaisant;  bnt  not  that  Gravier  required,  or  expett* 
ed  to  be  a^ed;.  and  flsueh  ks»  could  it  divest  a  public  right, 
acknowledged  from  the  earliest  tkncs,  and  essential  to  the  com*^ 
aenso  and  exiatenee^  of  the  city.  An  accurate  discrimination 
indeed  bcXiWec»  the.  measure  of  li^it  in  the  riparian  proprietor 
while  he  held  the  adjucent  fieMrm,  in  the  indtviduds  of  the  naiaonf 
ai;  nsufrttctuaries^and  in  the  sovereign  as  their  representative 
aadr  trustee^  as  resfieetively  apportioned  to  them  by^  the  law, 
166103  mt  tt>  have,  been  attended  to  either  by  the  citizens  ae 
lai^v  or  the  adjjuoent  proprietors.  The  riparian  possessor  ap^ 
pears  to  have  been  sensible  he  had  some  rights,  without  dis- 
tmcdy  understanding  what  they  were:  but,  whatever  they  were, 
ha  blew  be  had  part^with  them' by  the  deeds  establishing  his 
fiuixboufgi  The  citizens,  in  the  daily  habit  of  using  without 
contn^  the  port  and  Quai,  imagined  themselves  exclusive  pro- 
prietors of  it's  soil,  and  came  forward  in  that  capacity,  claiming, 
sometimes  under  some  vague  title  which  they  did  not  define, 
and  sometimes  under  the  abandonment  of  right  by  Ber- 
trand  Gravier;  ^the  Sovereign,  formerly  their  kings,  but  \^* 
now  the  United  States  the  legal  holder  of  the  public 
rights  in  the  beds,  beaches  and  banks  of  all  navigable  waters, 
seem  not  to  have  been  thought  of  at*all  in  the  con-  ^  %x^x,^^ 
teaci  The  United  States  were  no  party  to  the  suit;     no  psr^. 
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Bor  could  they  be,  having^  made  themselves  ametuAk  to  no  tri- 
bunal. TheiP  property  can  never  be  questioned  in  any  court, 
but  in  special  cases  in  which,  by  some  particular  law,  they  dele- 
gate a  special  power,  as  to  the  boards  of  Commissioners,  and  in 
some  small  fiscal  cases.  But  a  general  jurisdiction  over  the  na- 
tional demesnes,  being  more  than  half  the  territory  of  the 
UWted  States,  has  never  been  by  them,  and  never  ought  to  be, 
Mjected  to  any  tribunal.  Not  adverting  to  this  circumstance, 
however,  the  consternation  in  New-Orleans,  6n  this  decision, 
was  like  that  of  Boston,  on  the  occlusion  of  their  port  by  the 
Boston  port  bill.  If  we  have  not  fofgotton  that  feeling,  we  may 
judge  what  the  citizens  of  New-Orleans  felt  on  this  decree  of 
the  court. 

The  governor  instantly  writes,  [letter  of  May  20,  *07.]  *  I 
understand  that  this  morning  an  important  cause  has  been  de- 
termined, in  which  Edward  Livingston  was  the  real  plaintifr, 
and  the  city  defendant,  as  to  the  right  of  property  to  some  lands 
in  front  of  the  fauxbourg,  made  by  the  river,  and  over  which  the 
city  has  heretofore  exercised  a  right  of  ownership.  My  impres- 
sion is  that  the  United  States  are  the  legal  claimants  to  it.*  On 
die  2l8tof  August,  1807,  Mr.  Derbigny's  opinion  was  publish* 
ed,  [Thierry  5.]  and  first  brought  into  view  the  right  of  the 
United  States,  and  that  the  sentence  of  the  court  must  of  course, 
as  to  them,  be  a  mere  nullity,  ^  res  inter  alios  acta,  qu«que  aliis 
non  potest  prsejudicium  facere.'  A  thing  passing  between  others, 
and  which  to  no  others  can  do  prejudice.  Codex.  7.  60.  And' 
coming,  with  respect  to  the  United  States,under  the  provisions 
of  the  same  code. 

Tit.  56.  <S1  neque  mandasti  <  If  you  have  not  committed  to 
fratri  tuo  defensionem  rei  tux,  your  brother  the  defence  of  your, 
neque  quod  gestum  est  ratum  right,  nor  sanctioned  what  has 
habuisti,  prsscriptio  rei  judicatae  been  done,  the  plea  rei  jwUcate 
tibi  non  oberit:  et  ide6  non  pro-  shall  not  bar  you:  and  therefon^ 
hiberis  causam  tuam  agere,  sine  you  shall  not  be  precluded  from 
prsejudicio  rerum  judicatarum.*  conducting  your  own  cause,  with- 
out exception  from  a  former  de- 
cision.* 

Certainly  the  city  council  did  not  appear,  nor  pretend  to  ap* 
pear,  under  authorization  from  the  government  of  the  United 
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dtatesy  nor  as  the  advocates  of  their  rights.  They  were  called 
there  as  defendants  of  their  own  claim.  The  court  did  not  un- 
dertake to  decide  on  the  right  of  the  United  States, 
which  was  *neith^r  before  them,  nor  widiin  their  com-  *17 
petence;  and  the  injunction  they  issued  could  only  be 
addressed  to  the  parties  between  whom  they  had  adjudged, 
and  not  to  suspend  the  rights  of  others  whom  they  had  never 
beard,  much  less  of  the  United  States  who  could  not  be  heard 
before  them.  See  2  Dallas  408.  3  Dallas.412. 414.  415. 

Presuming,  however,  that  the  coast  was  now  LivingflUm's 
dear^  and  the  question  finally  setded,  the  ostensi- 
ble actors  wididrew,  and  their  principal  comes  forward,  is  put 
into  possession  by  the  Sheriff,  and  begins  his  works.  The  Gov- 
ernor, in  his  letter  of  Sept.  3,  1807,  says,  ^afew  days  since, 
(Aug.  24.]  Mr.  Livingston  employed  a  number  of  negroes  to 
commence  digging  a  canal  which  he  projected  to  make  in  a  part 
of  the  land  called  the  batture.  But  the  citizens  assembled  in 
considerable  force  and  drove  them  off.  On  the  day  following 
he  went  in  person,  but  was  again  opposed  by  the  citizens.  The 
minds  of  the  people  were  much  agitated.  The  opposition  is  so 
general  that  I  must  resort  to  measures  the  most  conciliatory,  as 
.  the  only  means  of  avoiding  still  greater  tumult,  and  perhaps 
much  bloodshed*  I  have  not  issued  a  proclamation  because  it 
might  make  an  impression  in  the  United  States  that  the  people 
are  disposed  for  insurrection,  which  is  not  true.  My  opinion  is 
Aat  the  tide  is  in  the  United  States.  If  the  batture  be  reclaim- 
ed, it  is  feared  the  current  of  the  Missisipi  will  in  some  measure 
change  it's  course,  which  will  not  only  prove  injurious  to  the 
navigation,  but  may  occasion  degradation  in  the  levees  of  the 
city,  or  those  in  it's  vicinity.'  To  abridge  our  narration  by  giv- 
ing the  substance  of  the  communicauons.  The  people  assembled 
die  next  day  about  the  same  hour,  and  for  several  days  succes- 
sively, by  beat  of  drum.  [Livingston's  letter  of  Sept.  15,  '07.} 
On  Monday  the  31st  of  August,  Mr.  Livingston  recommenced 
his  work,  after  having  given  notice  that  he  should  do  so.  He 
began  about  10  o'clock,  A.  M.  and  about  4  or  5  o'clock  in  the 
afternoon  the  people  assembled  again  and  drove  off  his  labour* 
ers.  On  the  14th  of  September  he  again  attempted  to  work, 
getting  two  constables  to  attend  his  labourers.    The  people 
drove  them  ofl^  and  the.  constables  having  noted  on  a  list  some. 
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of  those  present,  they  seized  diem,  took  Ae  list  and  tore  it  to 
pieces.  [Sheriff's  letter.]    On  the  next  day  be  writes  to  the 
Governor  that  he  shall  set  his  labourers  to  work  again  that  day 
at  12  o'clock,  and  ^  he  shall  not  be  surprised  to  see  the  people 
change  the  insolence  of  riot  into  the  crime  of  murder.'  At  noon 
he  accordingly  placed  10  or  12  white  labourers  there.  In  the 
afternoon  the  people  re-assembled  to  the  number  of  several 
hundreds.  The  Governor  repaired  there  and  spoke  to 
^18      them.  He  was  heard  with  respectful  attention:*  and  one 
of  them,  speaking  for  the  whole,  expressed  the  serious 
uneasiness  which  the  decuion  of  the  court  had  excited,  the  long 
and  undisturbed  possession  of  the  batture  by  the  city,  as  well 
under  the  French  as  the  Spanish  government,  and  the  great 
injury  which  would  result  to  the  inhabitants  if  the 
g^cnunent     l^d  should  be  built  upon  and  improved.  And  ano* 
^  the  United  thcr  declaring  that  they  wbhed  the  decision  of  Con- 
gress, and  in  the  mean  time,  no  work  to  be  done  on 
the  batture,  there  was  a  general  exclamation  from  the  crowd, 
^  that  is  the  general  wish,'  followed  by  a  request  that  they  might 
nominate  an  agent  to  bear  to  the  President  of  the  United  States, 
a  statement  of  their  grievances,  and  that  the  Governor  would 
recommend  the  agent  to  the  government.  He  said  he  would  do 
so,  and  they  nominated  Col.  Macarty,  by  general  and  repeated 
acclamations.  They  then  withdrew  in  peace  to  their  respective 
homes,  and  on  the  16th  the  Governor  expresses  his  hope  that 
this  unpleasant  affair  is  at  an  end,  that  every  thing  is  then  quiet, 
and  the  public  mind  much  composed:  that  some  of  his  hot- 
headed countrymen  censured  the  mild  course  which  was  pur- 
sued, and  would  have  been  better  pleased  if  the  military  bad 
been  called  upon  to  disperse  the  assemblage.  But  I  feel,  says 
he,  that  the  policy  adopted  was  wise  and  humane,  and  that  t 
contrary  conduct  would  have  increased  the  discontents,  and 
occasioned  the  effmion  of  much  innocent  blood.  The  Louisiani- 
ans,  he  adds,  are  an  amiable  virtuous  people,  but  sensibly  feel 
any  wrongs  which  may  be  offered  them.  Mr.  Livingston  is 
alike  feared  and  hated  by  most  of  the  antient  inhabitants.  They 
dread  his  talents  as  a  lawyer,  and  hate  hin  views  of  speculation, 
which  in  the  case  of  the  batture  are  esteemed  very  generally  hy 
the  Louisianians  no  less  iniquitous,  than  ruinouA  to  the  welfare 
•f  the  city*'  The  Governor  says  in  another  letter  of  Octobtr 
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5)  to  the  Secretary  of  state,  that  in'a  ptogrens  he  made  a  few 
days  afterwards  through  several  parishes  of  the  territory,  he 
perceived  but  one  sentimeDt  with  respect  to  the  decision  of  the 
court*  The  long  and  uninterrupted  use  of  the  batture  by  the 
ci^y  the  sanction  given  by  the  Spanish  authorities  to  the  public 
claim,  and  the  heavy  public  expenditures  in  maintaining  the 
levee  which  fronts  it«  se^m  to  have  given  rbe  to  a  very  general 
opinion  that  the  court  h^  been  in  error  in  deciding  the  batture, 
to  be  private  proper^.  On  the  13th  of  November  he  again 
writes,  *  I  should  be  wanting  in  duty  did  I  not  earnestly  re<* 
commend  the  subject  of  the  batture  to  the  attention  of  tho 
govemqient.  There  is  no  doubt  but  the  agents  of  Spain  consi-, 
dered  it  as  a  public  property,  and  did  appropriate  the  same  to 
the  use  of  the  city,  as  a  common.  I  should  presume  that,  under 
the  treaty,  the  United  Sutes  may  justly  claim  the  bat* 
ture,  and  if  any  ^means  can  be  devised  to  arrest  the  *19 
judgment  of  the  territorial  court,  or  to  carry  this  case  \ 

before  another  tribunal,  the  earlier  they  are  resorted  to,  the  bet» 
ter;  for  Mn  Edward  Livingston  is  now  in  posses- 
sion of  the  property,  and  making  improvements  ^^^^JJJfcs*''*  • 
thereon.^  And  the  next  day,  Nov.  14,  a  grand  jury  ^ 
of  the  most  respectable  characters  of  the  place  ^ve  in  a  pre- 
sentment to  the  court  in  which  they  say,  *  We  present  as  a  sub« 
ject  of  the  most  serious  complaint  the  present  operations  on  the^ 
batture  by  Edward  Livingston  and  others  connected  with  him: 
that  this  is  from  4  to  6  months  of  every  year  a  part  of  the  bed 
•f  the  river,  and  an  important  part  of  the  port  of  New-Orleans;* 
that  these  operations  of  Edward  Livingston  are  calculated  ta 
obstruct  the  free  navigation  of  the  river,  to  change  the  course 
of  it^s  waters,  to  deprive  our  western  brethren,  whose  only  mar* 
ket  for  the  produce  of  their  extensivq  territory,  is  to  be  found- 
in  this  city,  of  the  deposit  which  has  hitherto  remained  free  to 
them,  and  not  only  of  incalculable  importance,  but  of  absolute 
necessity.  Whether  it  be  private  or  public  property,  is  immate*^ 
rial,  so  long  as  the  laws  do  not  permit  such  use  of  it  as  to  injure 
and  obstruct  the  navigation:  and  we  present  it  as  our  opinion 
that  all  such  measures  should  be  taken  as  are  consistent  with 
law  to  arrest  these  operations  which  are  injurious  for  the  pre- 
sent, and,  in  changing  the  course  of  the  river,  are  hazardous  in 
the  extreme.'  We  find  Mr.  Livingston  then,  instead  of  await* 
No.  XVIL  C 
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Htg  the  declsioii  of  .Congress,  die  only  consikiitioiial  trfhittal* 
resuming  his  works  boldly,  and  the  pec^e,  whom  he  represent* 
cd  as  like  *  to  change  the  insolence  of  riot  Into  the  crime  olf 
murder/  appealing  peaceably,  by  presentment,  to  the  laws  <tf 
dieir  territory  until  the  National  government  should  decide* 
In  the  latter  end  of  the  same  year,  [Surveyor's  rep.  to  Mayor« 
l^ec.  28,  '08«]  he  opens  a  canal  from  the  bank  directly  diroug^ 
die  beach  into  the  river  ^276  feet  long,  64  feet  wide,  and  4  feet 
2  inches  deep  at  low  water,  and  widi  the  earth  excavated,  he 
fbrms  a  bank  or  quai,  on  each  side,  19  feet  6  inches  wide,  from 
4  to  6  feet  high  above  the  level  of  the  batture,  and  faeed  with 
palissades.  Within  one  year  after  this,  what  had  been  aatid* 
{toted  by  the  Governor,  the  grand  jury  and  others,  had  already 
manifested  itself.  In  Dec.  of  the  ensuing  year,  1808,  [See  8ur^ 
veyor's  rep.  Dec.  28,  '06.]  a  bar  had  already  formed  across  the 
ikouth  of  the  canal,  which  was  dry  at  low  water,  the  course  of 
the  waters  had  been  changed  during  the  intervening  flood,  and 
die  places  where  dry  ground  first  showed  itself,  on  the  decrease 

of  the  river,  were  such  as  had,  the  year  before,  been  na« 
^20      vigable  at  low  water.  [Mayor's  'Hnswer  to  Governor^ 

Nov.  18,  '08.]  The  port  in  front  of  the  town  had  been 
impaired  by  a  new  batture  begun  to  be  formed  opposite  the 
Cnstom  house,  which  could  not  fail  to  increase  by  the  change 
df  the  current.  The  beach  or  batture  of  St.  Mary  had,  in  that 
mngle  tide  extended  from  75  to  80  feet  furth^  into  the  river, 
ind  rben  from  2  to  5  feet  10  inches  generaDy,  and  more  is 
places,  as  a  saw  scaffold  which,  at  the  preceding  low  tide,  was 
7  feet  high,  was  now  buried  to  it's  top;  and  Tanesse,  the  Sur^ 
▼eyor,  [See  his  affidavit,  MS.]  in  his  affidavit  says  he  does  not 
doubt  diat  these  works  have  produced  the  last  year's  augmen* 
tation  of  the  batture,  at  the  expense  of  the  bed  of  the  river^ 
have  occasioned  the  carrying  away  a  great  part  of  die  platin  or 
batture  of  the  lower  suburbs,  and  breaking  the  levee  of  M. 
Blanque  next  below,  and  that  the  main  port  of  the  city  being  a 
tove,  immediately  below  Livingston's  works,  would^.  if  they 
Were  continued,  be  filled  up  in  time;  and  it  is  the  opinion  dt 
Piedesclaux  ako,  [See  his  3d  affidavit,  MS.]  that  they  would 
produce  changes  in  the  banks  of  the  river,  on  both  sides,  preju- 

*  These  sre  French  aiessores}  sdd  a  fifteenth  to  make  then  ours. 
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4iciil  to  ih^  otff  and  ripariaa  pr0pr|ei<or8i  by  directing  t^ 
efforts  of  the  river  against  parts  not  heretofore  ea^posed  to  it^ 
And  Mr.  Poydras  tells  us,  [p*  20  of  one  of  his  'speeches,]  that 
idien  the  river  is  at  it's  height,  the  boats  which  drift  down  h 
wa  only  land  in  the  eddies  below  the  points,  as  they  would  bf 
dashed  to  pieces  in  attempting  to  land  in  the  strong  current 
That,  at  the  town,  they  cannot  land  for  want  of  room,  there  ber 
lag  alwi^s  there  two  or  three  tier  of  vessels  in  close  contact^ 
nor  at  the  lower  suburbs  of  Marigny'^>which  being  at  the  lowep 
part  of  the  cove,  are  too  much  ei^posed  both  to  winds  and  cui*- 
mUm  Indeed  no  evidence  is  necessary  tQ  prove  that  4a  a  riv<y 
of  only  1200  yards  wide,  having  an  anm^al  tide  of  12  to  14  feejt 
rke,  which  brings  the  water  generally  u>  withifi  9  or  10  mch^ 
aipd  sometimes  2  or  3  inches,  of  the  top  of  |the  levee,  insomuc^ 
that  it  splashes  over  with  the  wind,  [See  Pd^ier*8,and  Taness^V 
affidavits,  MS.  and  also  the  maps,]  were  the  channel  narrowe4 
250  yards,  as  Mr.  Livingston  intends,  that  ip  to  say,  ^  fo9rjth  cf 
fifth  of  its  whole  bread^i)  die  waters  must  rise  higher  in  Milriy 
the  same  proportion,  that  is  to  say,  3  feet  at  least,  and  wouU 
sweep  away  the  wholie  levee,  the  city  it  npw  protects,  and  inm^ 
date  all  the  lower  country. 

Thus  urged  by  the  continued  calb  of  the  Governor,  who  d^ 
dared  he  could  not  be  responsible  for  the  peace  or  preseivatiofi 
tff  the  place,  by  the  tumult  and  coofuston  in  which  the  c^  wan 
bdd  by  the  bold  aggressions  of  the  intruders  on  ti}4  pubHc  righM, 
by  the  daily  pix>gress  of  works  which  were  to  ittien'upt  the  com* 
meree  of  the  whole  western  country,  threatened  to  sweep 
away  a  ^great  cttf  and  it's  inhabitanu,  and  lay  the  ad*      ^ 
jacent  country  under  water,  { listened  to  the  calls  of 
duty,  imperious  calls,  Which  had  I  $hrui>k  Irom,  I  should  hatr 
been  jusdy  responsible  for  the  calaouties  which  would  have  f<4* 
bwed.  On  the  24th  of  October,  '07,  tbe  Attorney  Gene^  had 
^ven  his  opinion,  and  on  the  27th  of  November, 
>0r,  I  asked  die  atteiklance  of  die  heads  of  depart-  ^^^^tio^' 
ments,  to  whom  |he  papers  received  had  been  pre- 
viously communicated  for  their  consideration.   We  had  the 
benefit  cf  the  presence  of  the  Attorney  Genend,  and  of  tbe 
lights  which  it  was  his  office  to  throw  on  the  suigect.  We  took 
of  the  whole  case  such  views  as  the  state  oi  our  infonnalioii  tt 
diat  time  presented*  I  shall  now  develope  them  in  all  the  fqt» 
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nets  of  the  fiicts  then  known,  and  of  those  which  have  since 
corroborated  them. 

The  first  question  occurring  was,  what  system  of 
^  law  was  to  be  applied  to  them?  On  this  there  could 

be  but  one  opinion.  The  laws  which  had  governed  Louisinm 
from  it's  first  colonisation,  that  is  to  say,  the  laws  of  France, 
with  some  local  modifications,  were  still  in  force  when  this 
question  was  generated  by  the  sale  of  the  Jesuits'  property  to 
B.  Gravier  and  others.  France  had  indeed,  about  the  end  of 
die  preceding  year  1762,  by  a  secret  convention,  ceded  Louisi- 
ana to  S^ain,  to  be  delivered  whenever  Spain  shoidd  be  m 
i^eadiness  to  receive  it.  But  this  was  not  announced  to  the 
inhabitants  till  the  21st  of  April,  1764,  nor  did  Spain  receive 
possession  till  the  17th  of  August,  1769.  [9  Raynal,  222.  235.] 
In  the  mean  time  the  French  government  and  laws  continued, 
the  Jesuits'  property  was  sold,  and  purchased  on  the  faith  of 
the  existing  laws;  and  according  to  these  laws  must  the  rights 
acquired  by  the  purchaser,  or  left  in  the  crown,  be  .decided.  In- 
deed  in  no  case  are  the  laws  of  a  nation  changed,  of  natural 
right,  by  their  passage  from  one  to  another  domination.  The 
■911,  the  inhabitants,  their  property,  and  the  laws  by  which  they 
are  protected  go  together.  Their  laws  are  subject  to  be  changed 
only  in  the  case,  and  extent,  which  their  new  legislature  shaU 
wilL  The  changes  introduced  by  Spain,  after  1769,  were  chiefiy 
in  the  organisation  of  their  government,  and  but  little  in  the 

principles  of  their  jurisprudence.  The  instrument 
FrocUma-  which  some  have  understood  as  suppressing  the 
OHeHly.         French  and  substituting  the  Spanish  code,  is  the 

proclamation  of  O'Reilly  of  November  25,  1769, 
two  months  after  the  actual  delivery  of  the  colony.  [See  appen- 
dnc  to  documents  communicated  to  Congress  by  the  President, 
with  his  message  of  October  17, 1803.]  The  transfer  of  the 
(country,  however,  had   been   announced  to  the  people  five 

years  before.  Now  surely,  during  these  five  years 
French  code,    the  ^French  laws  must  have  coijtinued  entire,  and 

of  course  after  them,  so  far  as  not  altered.  A^id 
^(^  that  this  proclamation  made  specific  only,  and  not 

general  alterations,  a  brief  examination  of  it's  tenor 
will  evince.  It  begins  by  cfaar|^g  the  late  council  with  a  par- 
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ticipatioii  in  the  insurrection  which  had  taken  place,  and  by 
declaring  it  indispensable  to  abolish  that,  and  to  establish  the 
fbrm  of  politic  government  and  administration  of  justice  pre- 
scribed by  the  wise  laws  of  Spain.  But  a  form  of  government 
nay  surely  be  changed,  and  the  mass  of  the  laws  remain  Ac 
same,  as  took  place  in  our  revolution.  He  proceeds  then  to 
establish  thaty^rm  of  government ^dependance  and  subordination^ 
which  should  accord  with  the  good  of  the  service,  and  happi- 
ness of  the  colony.  For  this  purpose  he  substitutes  a  Cabildo, 
in  place  of  the  ancient  council,  and  instead  of  former  analogous 
officers,  he  says  there  shall  be  Alferes,  Alcaldes,  Algutfzils,  De- 
positors, Regidors,  a  Scrivener,  Procurator,  Mayordomo,  &c.; 
adopting  thus  the  Spanish,  instead  of  the  French  organisation 
of  officers,  for  the  administration  of  the  laws.  He  changes  the 
manner  of  proceedings  in  judicial  trials,  and  of  pronouncing 
judgments,  according  to  a  digest  made  by  Unestia  and  Rey,  by 
his  order,  until  a  general  knolege  of  the  Spanish  language  and 
more  extensive  information  on  the  statutes  themselves  might 
be  acquired;  prescribes  rules  for  instituting  actions  by  parties 
of  different  denominations,  the  names  and  substance  of  the 
pleadings,  rules  for  appearances,  answers,  replications,  rejoin- 
ders,  depositions,  witnesses,  exceptions,  trials,  judgments, 
appeals,  executions,  testaments,  probates,  advancements,  and 
distributions:  not  changing  the  ^eat  outlines  of  the  law,  or  the 
ratio  decidendi  generally;  but  merely  the  organisation  of  offi- 
oers,  and  forms  of  their  proceeding.  He  states  also  the  crimi- 
nal law,  what  it  is  in  sundry  cases  of  irreligion,  treason,  mur^ 
der,  thefty  rape,  adultery,  and  trespass,  proclaiming  mosdy  what 
was  already  law;  lasdy,  he  establishes  the  fees  of  officers,  and 
with  that  closes  the  proclamation,  without  a  word  said  about 
abc^hing  the  French,  and  substituting  the  Spanish  code  of 
laws  generally.  As  far  then  as  this  instrument  makes  any  spe- 
cial changes,  it's  authority  is  acknoleged.  But  the  very  act  of 
•making  special  changes  is  a  manifestation  that  a  general  one 
was  not  then  intended.  He  did  not  mean  by  this  instrument  to 
dumge  *all  and  some.'  One  may  indeed  conjecture,  from  loose 
expressions  in  the  instnlment,  that  a  more  extensive  change  was 
in  cootempfaition  for  some  future  time,  when  the  inhabitants,  as 
it  says,  should  have  acquired  a  genoid  kn(dege  of  the  Spanish 
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btttgpttage*  But  uniU  tbe«  expressly,  and  m.  At  iatefin^lhc  iil» 
Dovationa  it  specifiea  are  the  only  ones  introduced.  Tbf 
^3  great  system  of  law  which  Regulates  pro|ierty,  which 
prescribes  the  rights  of  persons  and  things,  and  saoc^ 
tions  to  every  one  the  enjoyment  of  those  rights,  is  left  uiiv 
touched,  in  full  force  and  authority.  If  such  a  radical  change 
were  really  meditated,  it  was  never  carried  into  execution;  no^ 
seems  at  any  after  time  to  have  occupied  seriously  the  attentia|i 
of  government.  In  the  following  year  19^0,  O'Reilly  issued  ^ 
additional  ordinance  respecting  grants  of  lands;  and  Carcode^ 
let,  in  1795,  (26  years  after  possession  of  the  colony,  and  9 
years  only  before  it's  transfer  to  us,)  passed  an  ordinance  of  ppi- 
lice,  concerning  bridges,  roads,  levees,  slaves,  coasters,  travet 
lers,  arms,  estrays,  fishing  and  huntiogf  and  these  three  aata 
seem  to  constitute  the  whole  of  the  changes  made  in  the  estftp 
blished  system  of  laws  during  the  Spanish  occupation  of  the 
country.  Probably  the  Spanish  authorities  found,  in  the  prot- 
gress  of  their  administration,  that  the  difl^^f^nce  between  tb^ 
French  and  Spanish  codes,  taken  both  from  the  same  Romaft 
original,  would  not  justify  distiurbing  the  public  mrod,  by  a  fbrm^ 
suppression  of  the  one,and  substitution  of  the  other.  Probably  the 
officers  themselves,  not  adepts  in  either,  and  pardy  French,  and 
partly  Spanish  individual,  confounded  them  in  practice  as  they 
found  convenient;  and  hence  the  Hi-defined  ideas  of  what  their 
laws  were.  But  certainly  when  we  appeal,  as  in  the  present  case, 
to  exact  right,  the  French  code  is  the  only  ode  sanctioned  by  i«- 
gular  authority;  and  the  special  changes  before  m^itioned,  ^ 
organization  and  police,  luiving  norelatioii  lo  the  beds  and  ift- 
cremenu  of  rivers,  that  code  is  to  give  us  the  law  of  the  present 
case.  That  code,  like  all  those  of  middle  and  southern  Europt, 
Was  originally  feudal,  [Encydop.  Method*  Jurisprudeaee* 
Coutume.  400.]  with  some  variations  in  the  different  proviaeeSf 
formerly  independent,  of  which  the  kingdom  of  France  bad 
been  made  up.  But  as  circumstances  changed,  and  civilizatsoo 
and  commerce  advanced,  abundance  of  new  oases  and  qucsttons 
arose,  for  which  the  simple  and  unwritten  lawa  of 
Eoman.  feudalism  had  made  no  provision.  At  the  same 

time,  they  bad  at  hand  the  kgal  system  of  a  nactoii 
highly  civilized,  a  system  carried  to  a  degree  of  confarmity  vilh 
natuial  reason  attained  by  no  other<  The  study  of  this  sjrsteffl 
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^bb'wm  beeotne  the  fevoutnte  of  the  age,  and,  afFering  mady 
and  reasonable  solutions  of  att  the  new  cases  presenting  them- 
jselyes,  was  recurred  to  by  a  common  consent  and  practice;  not 
indeed  as  laws,  formally  established  by  the  legislator  of  the 
fountry,  but  as  a  ratio  scripta,  the  dictate,  in  all  cases^of 
dmt  )K>und  reason  which  shopld  constitute  the  law  of  every 
coimtry.f  Over  both  of  the^e  systems,  however,  the  oc- 
^iftUmal^  edicts  of  the  monarch  are  paramount,  and  *d4 
ivieiid  aqd  control  their  piroyisions  wherever  be  Aeems 
aatendmait  necessary^  on  the  general  principle  that  ^  legea  pps* 
imores  priores  abrpgant.}  Subsequent  laws  abrogate  thoea 
whicii  Mieare  prion  This  composiiion  of  the  French  code  la 
afirmed  by  all  their  anthorkies.  One  only  «of  them -shall  be  par- 
ticularly cited,  to  wit,  Ferriere  Diet,  de  droit.  Ordonnanee. 

<  Les  Ordonnances  ^ont  les  The  Ordinances  are  the  true 
naies  lois  du  royaume.    Elles    laws  of  the  kingdom.  They  con- 

f  The  following  imtanoes  wiH  ^ive  sdVie  ideR  of  the  st^ps  by  which  the 
Rmnan  gaintd  <m  the  Feudal  laws.  A  law  of  Biii^ndy  provided  that  'Si 
quia  post  hoc  barbania  vel  testari  voluerit,  Tel  donare,  aiit  Romunam  consuetu- 
dineiii«aut  liarbaricain»  esse  servandatn,  sclat.'  '  If  any  barbarian  subject  here- 
after ihill  desire  to  dispose  by  le^cy  or  donation,  let  him  know  ibat  either 
the  Roman  or  barbarian  law  is  to  observed.'  And  on^  of  Lothariu»  1 1,  of  Gev- 
snany,  goin|^  still  further,  gives  to  every  one  an  election  of  the  system  under 
which  he  chose  to  live.  '  Volumus  ut  ciinctus  populus  Romanus  interrogfetar 
quali  lege  vilh  Vivere:  ut  tali  lege,  quali  professi  sunt  vivere  vivant:  Ul'isque 
denuJttiatur,  ut  hoc  unusquisque,  lain  juclices,  qiiam  duces,  vel  reliqiius  popu« 
lui  aciat,  quod  si  ofTensionem  contra  eandem  legem  fecerint,  eidem  legi,  qua 
prDfitentur  vivere,  subjaceant'  *  We  wfll  that  all  the  Roman  people  shall  be 
isked  by  what  law  they  wish  to  live:  that  they  may  Kve  under  such  law  ae 
they  profess  to  live  by:  and  that  it  be  published,  that  every  one,  as  well 
judges,  as  generals,  or  the  rest  of  Uie  people,  may  know,  that  if  they  commit 
Mnoe  against  the  said  law,  they  shall  be  subject  to  the  same  law  by  which 
liKf  fircrfesstoKve.'  Encyc.  Method.  Jurisprudence,  Coutume.  399.  Presenting 
the  oneomnMyR  spectacle  of  a  jurisdiction  attached  to  persons,  instead  of  piaees^ 
Thus  favoured,  the  Roman,  became  an  acknowledge  supplement  to  the  feu^^^ 
dal  or  customary  law:  but  still,  not  under  any  act  of  the  legislature,  but  aa 
'raison  6crite,*' written  reason;  and  the  cases  to  which  it  is  applicable,  becom- 
lN|f  nmeh  the  most  numerous,  it  constitutes  in  fuct  the  mass  of  their  law. 

I  ^nee  this  puhKeation,  Gen.  Armstrong,  our  late  Minister  at  Paris,  has 
Best  me  j^^lrinted  copy  of  Crozat*s  Charter  in  French,  which  he  says  he  ob* 
liified  directly,  and  in  person  from  the  de|)dt  of  laws  in  Paris,  but  which  he 
ImI  no  means  of  comparing  with  the  ong-inal  This  printed  copy,  with  Gen. 
Aimatronff s  l^^tter,  I  have  depoaited  in  the  office  of  the  Secretary  of  State  af 
WislunftMi.  MJB.  Nott, 
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font  la  partie  la  plus  gai6rale  et  stitule  the  meat  general  and  cer«  ' 

la  plus  certaine  de  notre  droit  tain  part  of  our  French  law,  inas^ 

Fran9ais,  attendu  qu'elles    sont  much  as  they  are  supported  by 

soutenues  de  I'autorit^  aussi  bien  authority    as    well    as    reason; 

que  de  la  raison;  au  lieu  que  les  whereas  the  Roman  laws  stand 

loix  Romaines  ne  subsistent  que  on  their  equity  alone,  having  of 

par  leur  6quit6,  elles  n*ont  par  themselves  no  authority,  but  as 

elles    m^mes   aucune    autorit^,  they  are  considered  as  written 

qu'autant  qu'elles  sont  consid6-  rm*o>i,  at  least  in  the  provinces 

r6es  comme  une  raison  6crite,  du  of  Customary  law.    And  as  to- 

moins  en  pays  coutumier;  et  ft  those  of  written  laW)  the  Roman 

regard  du  pays  de  droit  6crit»  les  laws  are  in  force  only  because 

loix  Romaines  n*y  ont  force  de  our  kings  have  thought  proper  t» 

loi}  que  parceque  nos  rob  ont  consent  to  it. 
bien  voulu  y  consentir. 

This  system  of  law  was  transferred  to  Louisiana,  as  is  evinced 
by  the  t  charter  of  Louis  XIV.  to  Crozat,  bearing  date 
♦25  the  »14ih  of  Sept.  1712.  The  Vllth  article  of  that  is  in 
these  words.  ^  Our  edicts,  ordinances  and  customs,  and 
the  usages  of  the  Mayoralty  and  Shreevalty  of  Paris,  shall  be 
observed  for  laws  and  customs  in  the  said  country  of  Louisi- 
ana.' The  customary  law  of  Paris  seems  to  have  been  selected, 
because  considered  as  the  best  digest,  and  that  to  which  it  was 
proposed  to  reduce  the  customary  law  of  all  the  provinces.  Enc. 
Meth.  Jurispr.  Coutume.  405.  This  is  the  first  charter  we  know 
•f  which  established  the  boundaries  and  laws  of  Louisiana.  It 
says  nothing  of  the  Roman  law;  but  that,  having  become  incor« 
porated,  by  usage,  with  the  customs  of  Paris,  and  constituting, 
as  a  supplement,  one  system  with  them,  seems  to  have  been 

t  The  only  copy  of  this  Charter  I  have  ever  met  with  is  in  Joutel's  Journal 
of  la  Salle's  last  voyage.  An  applicadon  was  made  by  the  government  of  the 
United  States^  through  their  minister  at  Paris,  to  the  government  of  France, 
for  permusion  to  have  the  original  of  this  charter  sought  for  in  tlieir  Archives, 
and  an  authentic  copy  obtained.  The  application  was  unsuccessful.  We  must 
resort,  therefore,  to  this  publication,  made  in  1714,  two  years  afler  the  date  of 
"t^  patent,  \mder  th^  rule  of  law  which  requires  only  the  beat  evidence  the 
nature  of  the  case  will  admit.  For  although  we  may  not  appeal  to  books  of  his- 
tory for  documents  of  4^  nature  merely  private,  yet  we  may  for  those  of  a  pub- 
lic character,  e.  g.  treaties,  &c.  and  especydly  when  those  documents  are  not 
under  our  controul,  as  when  they  are  in  foreign  countries,  or  even  in  our  owa 
country  when  they  are  not  patent  in  their  nature,  nor  demandabl^  of  common 
right, 
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ccMsidered  as  of  their  body,  and  transferred  with  them  to  LouU 
fliana.t  In  ITiT,  Crozat  transferred  his  rights  to  the  compagnie 
d'Occtdcnt,  at  the  head  of  which  was  the  famous  Law,  8.  Ray- 
nal.  166.  [edit.  1780.]  which  again  in  1720,  by  union  with 
others,  became  the  Compagnie  des  Indes,  who  in  1731,  sur* 
rendered  the  colony  back  to  the  king.  1.  Valin,  20.  But  these 
various  transfers  from  company  to  company,  of  the  monopoly 
of  their  commerce,  for  that  was  the  sum  of  what  was  granted 
them,  and  their  final  surrender  to  the  king,  could  not  affect  the 
rights  of  the  people,  nor  change  the  laws  by  which  they  were 
governed.  When  they  returned  to  the  immediate  government 
of  the  king,  their  laws  passed  with  them,  and  remained  in  full 
force  until,  and  so  far  only  as,  subsequently  altered  by 
their  legislator.  That  this  was  the  sense  of  their  *govern-  *^6 
ment  may  be  inferred  from  a  clause  in  the  edict  creating 
the  Compagnie  des  Indes  Occidentales,  art*  34. 

*  Seront  les  juges  6tablis  en  tous  <  The  judges  established  in  all 

les  dits  licux  tenus  de  juger  sui-  the  said  places  shall  be  held  to 

tant  les  lois  et  ordonnanccs  du  adjudge  according  to  the  lawsancf 

royanme,  et  les  ofiiciers  de  suivre  ordinances  of  the  kingdom,  and 

et  se  conformer  a  la  coutume  de  the  officers  to  foHow  and  confonn 

la  Prev6t6  et  vicomt^  de  Paris,  themselves  to  the  customs  of  the 

t  If  it  be  objected  that  the  incorporation  of  the  Roman  law  with  the  cus- 
toms of  Paris,  and  their  joint  transfer  to  Louisiana  does  not  appear,  I  answer, 
1.  At  the  date  of  Crozat's  charter,  the  Roman  law  had  for  many  centuries 
been  amalgamated  with  the  customary  law  of  Paris,  made  one  body  with  k, 
and  it's  principal  part.  By  the  customs  of  Paris  were  doubtless  meant  the  laws 
of  Paris,  of  which  the  Ronum  then  made  an  important  part,  and  might  weU 
be  underatoiid  to  be  transferred  with  them.  It  was  hardly  intended  that  the 
new  colonists  were  to  unravel  this  web,  and  to  take  out  for  their  own  use  onljr 
the  fibres  of  Parisian  customs,  the  least  applicable  part  of  the  system  to  their 
novel  situation.  2.  If  the  term,  coutumes  de  Paris  in  .tlie  charter  be  rigorously 
restrained  to  it's  literal  import,  yet  the  judges  of  Louisiana  would  have  the 
same  authority  for  appealing  to  the  Roman  as  a  supplementary  code,  which 
die  judges  of  Paris  and  of  all  France,  had  had;  and  even  greater,  as  being 
sanctioned  by  so  general  an  example.  3.  The  practice  of  considering  the  R<k 
man  law,  as  a  part  of  the  law  of  the  land  in  Louisiana,  is  evidence  of  a  general 
opinion  of  those  who  composed  that  state  that  it  was  transferred,  and  of  aa 
opinion  much  better  informed,  and  more  authoritative  than  ours  can  be.  Or  it 
may  be  considered  as  an  adoption,  by  universal,  though  tacit  consent,  of  thost 
who  had  a  right  to  adopt,  either  formally,  or  informally,  as  they  pleased,  as 
the  laws  of  England  were  origmally  adopted  in  most  of  these  states,  and  still 
stand  on  no  other  ground. 
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itivant  hiquelle  les  habitans  poitr- 
ront  o  ntracteri  sans  que  Ton  y 
puisse  introduire  aucune  autre 
coutume,  pour  6viter  la  diversi- 
ty/ I.  Moreau  dc  St.  Mcry,  100. 


Prevot6  and  vicomtiof  Pariif  ae« 
cording  to  which  the  inhabitants 
may  contract,  without  that  that 
any  other  custom  may  be  intro- 
duced, to  avoid  diversity.'  1.  Mo- 
reau de  St  Mery,  100. 


Alluvion.  This  then  is  the  system  of  law  by  which  the  legal 
character  of  the  facts  of  the  case  is  now  to  be  tested: 
and  the  plaintiff  and  his  counsel  having  imagined  that,  in  tho 
Roman  branch  of  it,  they  had  found  a  niche  in  which  they  could 
place  the  batture  to  great  advantage*^  have  availed  themselves  of 
it  with  no  little  dexterity,  and  by  calling  it  habitually  an  ailuvion, 
have  given  a  general  currency  to  the  idea  that  it  is  really  an  allu- 
vion: insomuch  that  even  those  who  deny  their  inferences,  have 
still  suffered  themselves  carelessly  to  speak  of  it  under  that  term. 
Were  we,  for  a  moment  to  indulge  them  in  this  misnomer,  and 
to  look  at  their  claim  as  if  really  an  alluvial  one,  the  false  would 
be  found  to  avail  them  as  little  as  the  true  name.  The  Roman 
law  indeed  says,  *  quod  per  alluvionem,  agro  tuo  flumen  adjecit, 
jure  gentium,  tibi  adquiritur.'  ^  What  the  river  adds  to  your 
field  by  alluvion,  becomes  yours  by  the  law  of  nations.'  Insti- 
tute. L.  1.  tit.  1.  $•  20.  Dig.  L.  41.  tit.  1.  $.  T.  The  same  law, 
in  like  manner,  gave  to  the  adjacent  proprietors,  the  sand  bars, 
shoals,  islands  rising  in  the  river,  and  even  the  bed  of  the  river 
itself,  as  far  as  it  was  contracted  or  deserted.  Inst.  2. 1.  22.  and 
3.  1.  23.  But  the  established  laws  of  France  differed  in  all  these 


cases. 

<  Par  notre  droit  Fran;ais,  dit 
Pothier,  les  alluvions  qui  se  font 
sur  Ic  bord  des  fleuves,  et  des  ri- 
vieres navigables,  appartiennent 
au  roi.  Les  propri6taires  riverains 
n'y  peuvent  rien  pretendre,  a 
moins  qu'ils  n*ayent  des  titres 
de  la  concession  que  le  roi  leur 
aurait  faite  du  droit  d'ailuvion.' 
1.  Pothier.  Trait6  de  la 
•37  propria^.  •I  Part.  c.  2. 
$.3.  art.  2.  No.  159. 


<  By  our  French  law,  saysi  Po- 
thier, one  of  their  most  respect- 
ed authorities,  the  alluvions  form- 
ed on  the  borders  of  navigable 
streams  and  rivers  belong  to  the 
king.  The  proprietors  of  riparian 
heritages  can  have  no  claim  to 
them,  unless  they  have  evidences 
of  the  grant  made  to  them  by  the 
lung,  of  the  right  of  alluvion 
along  their  heritages.'  Pothier^ 
Part  1.  c.  2.  §.  3.  art.  2.  No.  159. 
dted  Dcrbigny,  xviU. 
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And  Guyot,  in  the  R^perjtoire  univetBel  de  Jurisprudence/^ 
work  also  of  authority  and  cited  with  approbation  by  the  plain- 
tiff and  his  counsel,  [Liv.  21.  Du  Ponceau,  14.]  under  the  word 
•  lie,'  says, 


*  Nous  n^admettons  pas  comme 
les  Romains,  les  alluvions,  et  les 
^ccroissemens,  au  profit  dcs  pro- 
pri6taires  riverains,  soit  par  les 
changemensqui  peuvent  survenir 
dans  le  lit  des  rivieres,  soit  rela- 
tivement  aux  ilcs,  et  Hots  qui 
peuvent  s'y  former.  Chez  eux  le 
lit,  et  les  bords  des  fleuves  et  ri- 
vieres 6taient  census  faire  partie 
des  heritages  riverains;  et  par 
une  suite  de  ces  maximes,  le  ter- 
rain qu'un  fleuve  ajoutait  ices  he- 
ritages, appartenait  a  ceux  qui 
en  etaient  propri^taires.  lis  r6- 
unissaient  de  mSme  d  leurs  pos- 
sessions le  lit  que  le  fleuve  aban- 
donnait;  et  lorsqu'il  se  formait 
une  lie  dans  le  milieu  de  son  lit, 
les  riverains  y  avaient  un  droit 
6gal,  et  en  partageaient  la  pro- 
pri^t6.  Suivant  nos  principes,  les 
rivieres  navigables,  leur  lit,  rives, 
et  toua  les  terrains  qui  peuvent 
t'j  former,  appartiennent  au  roi,  & 
vaison  de  sa  souvendnete.  C'est 
la  disposition  precise  de  I'article 
41.  du  tit.  37.  de  TOrdonnance 
dcs  eaux  et  for6ts  de  1 669,  qui  a 
dissip^  tons  les  doutes  que  Van 
chercbait  &  foire  naltre  duns  plu- 
nenrs  provinces,  sur  les  fonde« 
mens  des  6nonciations  qui  se 
rencontraient  dans  les  anciennes 
concessions. 


<  We  do  not  admit,  as  the  Ro* 
mans,  alluvions   and  accumula- 
tions to  go  to  the  riparian  pro* 
prietora,  either  by  changes  which 
may  happen  in  the  bed  of  rivers, 
or  relating  to  isles,  and  islota 
which  may  there  be  formed.  With 
them  the  bed  and  borders  of  rir 
vers  and  streams  were  considered 
as  making  part  of  the  riparian  in- 
heritances; and  as  a  consequence 
of  these  maxims,  the  earth  which 
a  river  added  to  these  inheri- 
tances, belonged  to  those  who 
were  the   proprietors  of  them. 
They  reunited  in  like  manner  to 
their  possessions  the  bed  which  a 
river  abandoned,  and  when  an  isle 
was  formed  in  the  middle  of  it's 
bed,  the  riparians  had  an  equal 
right  to  it,  and  divided  the  pro- 
perty. According  to  our  princi* 
pies,  navigable  streams,  their bedy 
banks,  and  all  the  grounds  which 
may  be  formed  there,  belong  to 
the  king,  in  right  of  his  sove- 
reignty. It  is  the  precise  provi- 
sion of  art.  41.  tit.  37.  of  the 
Ordonnance  des  eaux  et  for^ts^ 
which    has    dissipated    all    the 
doubts  which  they  had  endea* 
voured  to  raise  in  several  pro- 
vinces, on  the  grounds  of  the 
enunciations  which  were  found 
in  the  ancient  concessions.'  Cited 
Derbigny  33. 


Again,  after  laying  down  the  Roman  law  of  aUuvion,  and  flf 
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islands  formed  in  the  beds  of  rivers,  Le  Rasle,  in  the  Law  Dic- 
tionary, forming  a  part  of  the  Encyclop6die  M6thodique.  Juris- 
prud«  accession.  94,  says, 


<Nous  n'sTons  pas  suivi  dans 
notre  droit  Fran^als  les 
*38  'dispositions  Romaines  i 
cet  6gard;  toutes  les  isles 
ou  autres  att6ri8semens  qui  se 
forment  daHs  les  rivieres  appar- 
tfennent  au  roi)  et  font  partie  du 
domaine.  Les  terres  ajout^es  par 
alluvion  aux  heritages  baign^s 
par  le  fleuve  et  les  riviires  navi- 
gables,  n*appartiennent  aux  rive- 
rainS)  que  lorsqu'ilsont  un  titre  de 
concession  qui  leur  permet  de  se 
les  approprier.' 


<  We  have  not  in  our  French 
law  followed  the  Roman  provi- 
sions in  this  respect:  aH  islands 
or  other  accumulations  which  are 
formed  in  rivers,  belong  to  the 
king,  and  constitute  a  part  of  the 
domain.  Lands  added  by  allu- 
vion to  inheritances  washed  by 
rivers  and  navigable  streams,  do 
not  belong  to  the  riparians  but 
when  they  have  a  deed  of  conces- 
sion which  permits  them  to  ap- 
propriate them  to  themselves.* 


And  Ferriere,  quoted  abo  by  the  plaintiff,  says, 


\' 


*Pour  ce  qui  regarde  Tang* 
mentation  ariivde  i  un  heritage 
subitement  et  tout  d*un  coup,  la 
decision  que  les  loix  Romaines 
ont  futes  i  cet  6gard  n'est  point 
observ6e  dans  le  royaume.  Cette 
augmentation  appartient  au  rbi, 
dans  les  rivieres  navigables.*  And 
Denizart  agrees,  <  que  les  att^ris* 
sements  form6s  subitement  dans 
la  mer,  ou  dans  les  fleuves  ou  ri- 
vieres navigables,  appartiennent 
au  roi,  par  le  seul  titre  de  sa  sou 
vcrainet6.* 


<  As  to  augmentations  happen- 
ing suddenly  and  all  at  once,  the 
decision  of  iUc  Roman  laws  in 
this  respect,  is  not  observed  in  the 
kingdom.  These  augmentations 
belong  to  the  king  in  navigable  ri- 
vers/ And  Denisart  agrees,  «that 
atterHssements  formed  suddenly 
in  the  sea,  or  the  navigable  rivers 
or  streams,  belong  to  the  king  in 
the  sole  right  of  his  sovereignty.' 


And  he  refers  to  the  edicts  of  1683.  1693.  and  ISTIO. 

And  to  put  aside  all  further  question  as  to  the  law  of  France 
on  this  subject,  Louis  XIV.  by  an  edict  of  December  15, 1693, 
•ays. 


<  Louis,   &c.  Greeting.    The 
right  of  property  which  we  have 


<  Louis,  &c.  salut.   Le  droit 
de  propri^6  que  nous  avons  sur 
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in  aD  lii^en  and  naTigdble  tireailis 
of  our  kingdoin»  Mid  ccmaequent- 
Ijln  all  the  isles,  mills,  ferries, 
tccaccumulations  and  increments 
formed  by  the  said  rivers  and  na- 
vigable streams,  being  incontest- 
ably  established  by  the  laws  of 
the  state,  as  a  necessary  conse- 
quence and  dependance  of  our 
sovereignty,  the  kings,  our  pre- 
decessors, and   ourselves,   have 
from  time  to  time  ordered  inqui- 
ries as  to  isles  and  incremenu 
therein  formed,  kc.   For  these 
causes  with  the  advice  of  our 
council,  and  of  our  certain  kno- 
Itge,  full  power  and  royal  autho- 
rity, we  have  by  these  presents, 
signed  with  our  hand,  declared, 
CDacted  and  ordained,  and  we  do 
declare,   enact    and  ordain,  we 
Yill,  and  it  is  our  pleasure  that 
all  the  holders,  proprietors,  or 
possessors,  of  isles,  islots,  accu- 
mulations, increments,  ailuvionsj 
rights  of  fishery,  tolls,  bridges, 
mills,  ferries,  packets,  bateaux, 
edifices  and  imposta  on  the  navi- 
gable   rivers    of  our   kingdom 
which  shall  produce  titles  of  pro- 
perty or  of  possession  before  the 
1st  of  April,  1566,  shall  be  there- 
in  maintained  and    secured   in 
their  possesions,  on  paying  to 
the  treasury  one  year's  revenue, 
and  those   without  title  papers, 
or  possession  prior  to  the  1st  of 
April,  1566,  on  payment  of  two 
years*  revenue,' 


totts  lea  fieuTes  et  rivieres  navi- 
gables  de  notre  royaume,  etcoi^ 
s^uemment  de  toutes  les  klea, 
moulins,  bacs,  &c.  att^rissemens 
et  accroissemens  formes  pas  les 
dits  fleuves  et  rivieres,  6tant  in- 
contestablement  6tabli  par  les  lois 
de   r(;tat,  comrae  une    suite  et 
une  dependance  n6cessaire  de  no- 
tre  souverainet6,  les  rois  nos  pr6- 
decesseurs  et  nous,  avons  de  terns 
en  terns,  ordonne  des  recherches 
des  isles  et  cr6mens  qui  s'y  sont 
formes, kc.  Aces  causes,  de  I'avis 
de  notre  conseil  et  de  notre  cer- 
taine  science,  pleine  puissance  et 
autorit^  Toyale,  nous  avons 
par  ces  *pr^sentes,  sign6es     *39 
de  notre  main,  dit»  statu 6 
et  ordonn6,  disons,  statuons  et 
ordonnons,  voulons  et  nous  plait, 
que  tous  les  d6tenteurs,  proprie- 
taires,  ou  possesseurs  des  isles, 
islots,  att^rissemens,  accroisse- 
mens, aUuvknu^  droits  de  p6cke, 
pteges,  ponts,  moulins,  bacs,  co- 
cbes,  bateaux,  ^fices  et  droits 
sur  les  rivieres    navigables   de 
notre  royaiune,  qui  rapporteront 
des  titres  de  propri6t6  ou  de  pos- 
session, avant  le  ler  Avril,  1566, 
y  soient  maintenus  et  conserves 
dans  leurs  possessions,  en  payant 
au  fisc  ifne  annee,  et  ceux  sans 
titre,  ni  possession  ant(:rieurs  au 
ler  Avril,  1566,  en  payant  deux 
ann6esde  revenu/ 


Having  no  copy  of  this  Ordinance,  I  quote  it  from  Mr.  Der- 
bigojr,  p«  90.  Duponceaif,  p.  10.  and  I'Examen  de  la  Sentence, 
f>  8««  By  putting  together  the  parts  they  cite,  for  neither  gives 
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tke  whole  of  what  I  hsve  cited.  Odier  respeebMc  aathoritiet 
might  be  produced,  to  the  same  effect,  were  it  necessary  to  mul- 
tiply them:  and  it  is  also  admitted  that  authorities  of  weight,  and 
of  a  different  aspect  exist,  among  these  is  Dumoulin,  as  respect- 
able as  Pothier,  Guyot,  or  aoy  odier  who  has  been  cited.  Wert 
it  absolutely  incumbent  on  me,  more  than  on  those  ,who  rely  on 
the  contrary  authorities,  to  assign  reasons  for  a  difference  of 
opinion  among  lawyers,  on  any  point,  it  might  be  ascribed  in  this 
case  to  a  difference  of  impression  from  views  pf  the  same  sub- 
ject, diversified  as  were  the  customs  of  the  various  provinces  of 
France,  on  this  very  point*  Dumoulin  wrote  a  century  and  a 
half  before  the  Ordinance  of  Louis  XIV.  In  that  course  of  time, 
printing  had  become  more  diffused,  books  greatly  multiplied, 
and  a  more  correct  collation  of  these  customs  could  be  made. 
So  that  had  Dumoulin  written  in  die  days  of  Podiier  and  Guyot, 
and  with  their  advantages,  he  would  probably  have  concurred  in 
Vie  preceding  observation,  that  *  if  there  were  any  doubts,  this 
Ordinance  has  dissipated  them.^  Be  this  as  it  may,  Louis  XIV* 
and  his  council  have  decided  between  these  two  opinions,  and  if 
it  were  not  law  before,  his  decision  made  it  so.  By  this  edict  he 
declares  the  law  of  France,  ^  incontestably,^  to  be  that  ^AUuvions 

belong  to  the  king  in  all  navigable  rivers.'  But  with  a  spi; 
*dO      rit*  of  indulgence,  meriting  more  respect  than  he  has 

found  in  the  language  of  the  adverse  party  who  dislike 
the  trudis  he  has  declared,  he  confirmed  all  anterior  usurpations, 
on  payment  of  certain  compositions  and  future  rents,  re-esta- 
blishing, by  the  example,  the  authority  of  the  laws,  and  rights 
of  the  crown  ags^nst  these  usurpations.  This  Ordinance  was 
past  19  years  before  the  charter  to  Louisiana,  and  consequendf 
was  comprehended  among  the  edicts  and  ordinances  originally 
oetablished  as  the  law,  of  the  Province. 

Mr.  Livingston  and  his  advocates  haVe  asserted  that  the  right 
to  the  beds  and  increments  of  rivers,  is  a  gift  of  the  feudal  sys* 
tem  to  the  sovereign,  that  is,  to  the  nation,  and  is  a  peculiarity  of 
that  system:  and  further,  that  that  system  was  never  introduced 
into  Louisiana.  That  the  latter  assertion  is  palpably  erroneous, 
could  be  readily  shown,  were  not  the  question  altogether  un- 
necessary. With  respect  to  the  former,  surely  it  b  putting  ths 
cart  before  the  horse  to  say,  that  the  autiiority  of  the  nation  flows 
from  the  Feudal  system,  instead  of  the  Feudal  system  fewii# 
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fiiom  the  Authori^  of  the  nation.  That  the  lands  within  the 
limits  assumed  by  a  nation  belong  to  the  nation  as  a  body,  has 
probably  been  the  law  of  every  people  on  earth  at  some  period 
of  their  history.  A  right  of  property  in  moveable  things  is  ad- 
mitted before  the  esublishment  of  government*  A  separate 
property  in  lands  not  till  after  that  establishment.  The  right  to 
moveables  is  acknoleged  by  all  the  hordes  of  Indians  surround- 
bg  us.  Yet  by  no  one  of  them  has  a  separate  property  in  lands 
been  yielded  to  individuals.  He  who  plants  a  field  keeps  pos- 
session till  he  has  gathered  the  produce,  after  which  one  has  as 
good  a  right  as  another  to  occupy  it.  Government  must  be  esta- 
Uished  and  laws  provided  before  lands  can  be  separately  appro- 
priated, and  their  owner  protected  in  his  possession.  Till  then 
die  property  is  in  the  body  of  the  nation,  and  they,  or  their 
chief  as  their  trustee,  must  grant  them  to  individuals,  and  deter- 
nine  the  conditions  of  the  grant.  In  certain  countries  they  have 
granted  them  on  a  system  of  conditions  and  principles  which 
have  acquired  the  appellation  of  Feudal.  Surely  then  it  is  the 
sovereign  which  has  created  the  Feudal  principles,  and  not  these 
principles  which  have  creaud  the  rights  of  the  sovereign.  The 
Edinburgh  Reviewers,  [No.  30.  339.  Jan.  1810.]  who  in  the  pro- 
gress of  their  work  have  deservedly  attained  a  high  standing  in 
the  public  estimation,  reviewing  the  condition  of  land* tenures 
among  the  Hindoos,  say,  *  the  territory  of  the  nation,  belonging 
in  common  to  the  nation,  belongs,  in  thb  general  sense,  to  the 
king,  as  the  head  and  representative  of  the  natiout  As  far  ac- 
cordingly as  we  have  sufficient  documents  respecting  rude 
nations,  *we  find  their  kings,  without  perhaps  a  single  *31 
fxceptioTif  recognised  as  the  sole  proprietors  of  the  soiL' 
And  they  quote  as  their  authorities. 

In  Europe. 

For  Wales,  Leges  Wallise.  c.  33r. 

Great  Britain.  The  Bretons  while  they  held  the  whole  island, 
Tumer^s  Anglo  Saxons,  c.  3. 

Gaul  and  Germany.  Csesar,  4. 1.. To  which  add  Spaip,  Porjtu- 
gil,  Italy  and  all  feudal  states. 
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In  Asia. 

For  Chioa.  Barrow.  397* 

India.  Montesq.  Sp.  L.  14.  6.  Scott's  Ferishta,  vol.  2.  148— 
495.  2.  Bernier,  189. 

Persia.  3.  ChardiD,  340.  Syria  and  the  Turkish  dominions*  2* 
Volncy,  402. 

In  Afriea. 
For  Egypt.  Herodot.  2.  109.  Volney  passim. 
Other  parts  of  Africa.  4.  Hist.  gen.  des  voyages  13.  v.  do.  T» 
5.  17.  Mod.  Univ.  Hist.  322.  Parke,  260. 

In  America. 

For  the  Spanish  part.  Acosta  6.  15.  and  18.  Garcilaso,  1.  5. 
1.  Carli.  letter  15. 

For  the  United  States  and  the  Indian  hordes  of  our  continent, 
we  cite  our  own  knolege. 

It  seems  then  to  be  a  principle  of  universal  law  that  the  lands 
of  a  country  belong  to  it's  sovt^reign  as  trustee  for  the  nation.  In 
granting  appropriations,  some  sovereigns  have  given  away  the 
increments  of  rivers  to  a  greater,  some  to  a  lesser  extent,  and 
some  not  at  all.  Rome,  which  was  not  feudal,  and  Spain  and 
England  which  were,  have  granted  them  largely:  France,  a 
feudal  country  has  not  granted  them  at  all  on  navigable  rivers* 
Louis  XIV.  therefore  was  strictly  correct  when  in  his  edict  of 
1693,  he  declared  that  the  increments  of  rivers  were  incontesta- 
bly  his,  as  a  necessary  consequence  of  the  sovereignty.  That  fa  to 
say,  that  where  no  special  grant  of  them  to  an  individual  could 
be  produced,  they  remained  in  him,  as  a  portion  of  die  original 
lands  of  the  nation,  or  as  new  created  lands,  never  yet  granted 
to  any  individual.  They  are  unquestionably  a  regalian,  or  national 
^^8^^  paramount,  and  pre-ezistcnt  to  the  establishment  of  the 
feudal  sjrstem.  That  system  has  no  fixed  principle  on  the  subject, 
as  is  evident  from  the  opposite  practices  of  different  feudal  na- 
tions. The  position,  therefore,  is  entirely  unfounded,  that  the 
right  to  them  is  derived  from  the  feudal  law;  and  it  is  conse- 
quently unnecessary  to  go  into  the  proof  of  what  die 
*32  grants  in  that  country  ^exhibit  palpably  enough,  that  in- 
feudations  were  partially  at  least,  if  not  generally,  intro- 
duced into  Louisiana. 
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It  ought  here  to  be  observed  however  that,  so  fcr  as  respects 
the  beds  and  navigatioii  of  rivers,  the  right  vested  in  the  sove- 
reign is  a  mere  trust,  not  alienable.  It  is  not  like  lands,  imposts, 
taxes,  an  article  of  public  property  constituting  the  revenues  of 
the  Mate;  but  like  roads,  canals,  public  buildings,  reserved  for 
the  use  of  the  individuals  of  the  nation.  See  an  explanation  of 
this  subject,  Vattel  1.  935.  239. 

I  have  now  to  advert,  and  I  do  it  with  extreme  re- 
gret,  to  a  passage  in  the  very  able  Memoire  of  M.  ••^'i'^*^ 

Thierry,  a  Memoire  conspicuous  for  it's  learning  and  sound  rea- 
soning, and  to  which  I  acknolege  myself  peculiarly  indebted  for 
ittfonnation  on  the  points  he  has  discussed.  He  says,  p.  30.  ^  To 
Ae  ancestors  of  John  Gravier  the  right  of  alluvion  belonged, 
not  only  by  virtue  of  the  Coutumes  dc  Paris,  which  for  two  cen- 
times back  acknoleged  the  principle  of  the  Roman  law,  and 
against  which,  for  that  reason,  the  Ordinances  of  the  kings  of 
France  could  with  no  manner  of  success  be  pleaded,  inasmuch 
as  a  royal  ordinance  specially  made  that  Coutume  the  civil  law 
ot  this  colony;  but  i^so  by  virtue  of  the  Spanish  laws,  which  from 
ir59  have  been  constantly  in  force  in  Louisiana*'  1.  That  the 
Roman  principle  of  Alluvion  was  acknoleged  by  the  Coutumes 
die  Paris  has  not  been  proved.  The  adverse  counsel,  [Dupon.  pf* 
9.]  has  said,  indeed,  that  those  Customs  were  silent  on  this  sub- 
ject. But  I  have  considered  Pothier,  Guyot,  and  Le  Rasle  as 
better  authority.  2.  Mr.  Thierry  supposes  that  a  Royal  Ordi* 
nance  having  specially  made  that  Coutume  the  civil  law  of  JLou- 
isiana,  the  Ordinances  of  the  kings  of  France  were  excluded 
from  the  system,  and  could  not  controul  what  was  Coutume* 
He  bad  not,  I  presume,  seen  the  charter  of  1712,  which  makes 
die  edicts  and  ordinances  with  the  Coutume  de  Paris,  the  law  of 
diat  province;  nor  sufficiently  considered  that  had  the  Coutumes 
been  alone  established  by  one  ordinance,  another  might  change 
tbem«  3.  He  supposes  the  Spanish  laws  have  given  Alluvions 
to  the  riparian  proprietor.  But  the  laws  of  the  province,  esttf^* 
blished  bjr  their  charter,  were  not  annulled  by  the  change  t>f  one 
king  for  another,  as  their  legislator.  The  latter  might  change 
Aem.  But  has  he  done  so?  If  he  has,  his  edict  must  be  pro* 
doced,  that  we  may  weigh  it's  words,  and  judge  of  it^s  elects 
for  ooraelves*  And  we  must  guard  against  admitting  that  the 
wample  of  a  Spaniab  Governor,  if  aueh  example  has  occurred; 

N9.  XVIL  E 


Digitized  by  VjOOQ IC 


34 

occasionaUy  and  incorrectly  acting  on  the  laws  of  Spain,  amount- 
ed to  a  repeal  of  the  whole  system  then  existing,  and  a  formal 
establishment  of  a  different  one.  No  such  intention  oa 
^33  his  part,  ^to  make  so  momentous  a  change,  should  be  S9 
sligfady  inferred;  and  no  power  of  hb  could  effect  it, 
even  if  intended.  Nothing  less  than  an  Ordinance  of  the  Sove* 
reign  himself,  signed  with  his  own  hand,  and  sanctioned  by  all 
die  solemnities  attending  their  enactment  and  promulgation, 
was  competent  to  reverse  at  once  the  legal  condition  of  airhole 
people,  and  the  laws  under  which  their  lives  and  properties  were 
held.  Again,  even  such  an  ordinance  could  not  change  the  law 
as  to  past  rights;  and  those  now  in  question  were  vested  before 
$ht  Spanish  government  took  place,  and  could  not  be  annulled 
by  a  subsequent  law.  These  gratuitous  admissions,  tiierefore,  of 
Mr.  Thierry,  not  at  all  necessary  to  his  argument,  and  therefore 
probably  not  well  considered,  and  in  opposition  to  the  opinions 
and  demonstrations  of  an  able  brother  counsellor  (Mr.  Der- 
bigny),  must  be  disavowed,  and  the  authority  of  the  Ordinance 
of  1693  insisted  on  with  undiminished  confidence.  Mr.  Thieny 
himself  wiU  perhaps  the  more  readily  abandon  them,  when  hp 
sees  with  what  avidity  his  eagle-eyed  adversary  has  pounced 
upon  them  in  a  letter  to  some  member  of  the  government,  in 
which  he  considers  them  as  giving  up  all  ground  of  opposition 
to  his  claims. 

To  that  edict  then  I  shall  now  recur;  and  to  the 
Lwifs  xrv.  cavils  raised  against  it  by  the  advocates  of  the  claims 
it  annihilates.  It  is  idle  for  them  to  call  it  bursal, 
fiscal  and  the  act  of  a  tyrant,  &c  [Duponc.  10.]  as  if  the  autho- 
rity of  laws  was  to  be  graduated  by  the  character  of  the  existing 
legislator;  and  as  if  we  were  to  be  the  judges,  for  other  nations, 
of  the  character  and  obligation  of  their  laws.  It  is  vain  to  pre- 
tend that  because  the  word  ^Alluvion,'  inserted  in  the  enacting 
clause  of  the  edict,  is  not  in  the  preamble,  therefore  it  has  no 
force  in  the  body  of  the  law:  as  if  the  preface,  giving  the  general 
reason  and  views  of  a  law,  was  alone  to  be  the  law,  and  it's  ac* 
tual  enactments  a  mere  nullity.  Although  the  preamUe  of  a  sta- 
tute is  considered  as  a  key  to  open  the  mind  of  the  makers  as 
to  the  mischiefs  in  their  view,  yet  in  general  it  is  no  nipre  than 
a  recital  of  some  inconveniences,  which  does  not  exclude  any 
other  for  which  the  enacting  clauses  provide;  nor  nuist  tbe 
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geocnd  wor^  of  an  enacting  clause  be  reslmaed  by  the  parti** 
cular  words  of  the  preamble.  6.  Bac.  Abn  Statute.  I.  2.  and  the 
aothorities  there  cited.  So  says  our  law;  so  says  reason;  and 
ao  must  say  the  Roman  law,  if  it  be  ratio  scripta.  But  it  is 
further  to  be  observed  that  the  words  *  atterrissemenU  and 
accroissements,'  accumulations  and  increments,  used  in  this. 
preamble  are  generic  terms,  of  which  *  Alluvion'  is  a  species, 
and  therefore  strictly  comprehended  by  it*  This  is  proved 
by  the  Roman  definition,  ^Alluvio  est  incrementum^  *34 
Ittens,'  ^  alluvion  est  un  accroissement  ou  crement  im- 
perceptible,' by  the  Napoleon  c«de  cited  by  Mr*  (iivingston: 

<  Les  att^rissements  <  The  accumulations  and  incre* 

^^^^^    et  accroissements  qui  ments  which  form   themselves 

se  forment  successive-  successively  and    imperceptibly 

ment  et  imperceptiblement  aux  against  the  liparian  lands  of  a 

fimds  riverains  d'un  fleuve,  ou  river  or  stream,  are  called  AI- 

d'une  riviere,  s'appellent  Allu-  luvion.'  Sect.  556. 
vion/  $.  55S. 

And  by  the  edicts  of  1686  and  1689,  both  of  which  have  the 
expression  ^  crhnens  qui  s'y  sont  form6s,  soit  par  allu^ 
PoruSi.  trion,  OU  par  Industrie,'  &c.  And  here  Portalis's  rhetorical 
flourish,  on  presenting  this  law,  is  cited,  [Duponc  ITm 
Liv.  22.]  with  triumph,  as  declaring  that  this  law  terminates 
the  great  question  of  Alluvion,  and  decides  it  conformably  to 
the  Roman  law.  It  is  very  true  indeed  that  it  has  terminated 
the  question  as  to  future  cases,  by  changing  the  law,  by  trans« 
fcrring  the  right  of  Alluvion  from  the  sovereign  to  the  riparian 
proprietor,  by  giving  the  abandoned  bed  of  a  river,  as  an  in» 
demnification  to  him  on  whose  land  it  has  opened  a  new  passage, 
and  making  this  the  future  law  of  all  the  provinces.  And  hadi, 
Louisiana  then  been  subject  to  France,  the  law  would  have 
been  changed  thenceforward^  for  Louisiana  also.  I  find  no 
bult  with  Napoleon  for  this  Roman  predilection.  I  believe  the 
change  is  for  the  better  so  far  as  concerns  rural  possessions.  A 
decision  too  of  the  parliament  of  Bordeaux  is  quoted  by  Mr. 
Duponceau  19.  to  prove  that  the  law  giving  Alluvion  to  the 
adjacent  possessor  has  beeajicknoleged  in  France  by  the  deci- 
sion of  the  parliament  of  Bordeaux,  confirmed,  as  he  has  heard^ 
on  appeal  by  the  pariiament  of  Paris.  This  proves  only  that  the 
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Rotnui  Itw  of  tfluvion  was  the  Ijiw  of  the  Generality  of  Bor- 
deaux, not  that  it  was  then  the  law  of  all  France.  In  the  country 
^led  the  Bordelois,  Customary  laws  prevaiL  But 

<  Lofsque  la  counime  de  Bor-  *  When  the  Custom  of  Bordeaux 
deaux  ne  s'ett  pas  expliqu6e  sur  has  not  sufficiently  explained  it- 
certains  pomts  dc  droitf  ce  n*est  self  on  certain  points  of  law,  it  Is 
ni  i  la  couUime  de  Paris,  ni  a  neither  to  the  Customs  of  PmBf 
d'aotres  coutumos  qu'on  a  re-  nor  to  other  customs  that  re* 
cours  pour  les  &ire  d^der,  mais  course  is  had  for  decision,  but  to 
au  droit  6crit.'  Enc.  Meth*  Juhsp.  the  written  law/  that  is,  the  Ro- 
Bordeaux.*  man  law. 

'pie  inference  then  is,  either  that  the  Coutume  de  Bordeaux 
was  the  same  on  this  point  as  the  Roman  law,  or,  that  being  si- 
lent, the  Roman  law  was  recurred  to.f 
*35  *Surcly  never  was  the  urgency  of  squeezing  argument 

out  of  every  thing  so  apparent,  as  in  the  emphasis  with 
which  the  adverse  party  presses  and  comments,  [Liv.  32.]  on  the 
answers  of  the  several  tribunals,  to  which  the  Napoleon  Code  was 
referred  for  consideration  and  amendment.  Adozen  tribunals  are 
named,  with  an  be.  for  more,  who  are  acknoleged  to  have  said 
nothing  about  alluvion:  and  this  is  produced  as  proof  that  it  had 
belonged  before  to  the  riparian  proprietor.  But  it  proves  more 
probably  that  these  tribunals  were  contented  with  the  change 
proposed,  and  had  no  amendment  of  it  to  offer.  But,  in  truth,  it 
proves  nothing  either  the  one  way  or  the  other.  The  tribunal  of 
Paris  is  then  quoted,  with  an  acknolegement  that  they  do  not 
Hiake  a  single  observation  on  the  subject.  Then  long  extracts 
from  that  of  Rouen,  proposing  that  islands^  rising  in  the  rivers, 
shall  be  given  to  the  riparian  proprietors:  and  recommendations 
to  the  same  effect  from  those  of  Toulouse  and  Lyons.  Now  it 
is  remarkable  that  neither  the  word  *  Alluvion,^  nor  the  idea  of 
the  thing,  is  either  expressed  or  referred  to  in  any  one  of  these 
quotations.  And  yet  Mr.  Livingston  says,  ^  we  find  all  these 
learned  men  either  passing  over  these  articles,  as  merely  decla- 
ratory of  the  old  law,  or  else  expressly  acknokging  them  as 

t  M.  Moreau  de  Lislet  assures  us  that  be  was  in  Pant  at  the  time  of  the 
deciflion  of  this  appeal  from  Bordeaux,  that  the  decision  of  Bordeaux  was 
rerersed  by  the  king  and  council,  then  referred  to  the  parliament  of  Pans,  and 
the  reversal  confirmed  by  that  body.  See  his  Memoice,  50. 
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sodil  mi  ipaxk  ifter  dit  cttaiion  from  Bjomtn^  ^htreimhmi 
the  positive  declaration  of  a  learned  tribunal,  8cc«  dedding  that 
the  edicts  did  not  extend  to  alluvions,  but  only  to  islands  in 
navigable  rivers.'  And  yet  I  repeat  that  neither  the  word  nor 
the  idea  is  to  be  found  in  any  one  of  the  quoutions;  for  it  is  of 
these  only  I  can  speak,  not  possessing  the  book,  but  I  presume 
Mr.  Livingstones  quotations  are  of  the  strongest  passages*  It  is 
impossible  to  chamcterisc  such  reasoning  respectfully.  I  shall 
dierefore  leave  it  to  the  reflection  of  others.  And  I  think  myself 
authorised  to  conclude  on  the  whole,  that  had  the  Batture  bee^ 
leally  an  Alluvion,  it's  ownership  was  to  be  decided  by  the 
Isws  of  France;  and  that  Louis  XIV.  with  the  advice  of  his 
council,  certainly  knew  when  they  declared  what  the  law  of 
their  country  *  incontestably'  was;  and  if  we,  with  our  scanQr 
reading  on  the  subject,  at  this  day  and  distance,  know  better 
than  they  did,  yet  the  enacting  clause  of  the  edict  made  it  die 
hw  thenceforwardf  that  it  came  over  as  law  for  Louisiana, 
made  the  batture,  if  an  alluvion,  the  property  of  the  sovereign; 
aod  certainly  the  whole  tenor  of  the  conduct  of  the  Spanish 
government  proved  that  they  did  not  mean  ,to  relinquish  it. 

Before  we  quit  this  branch  of  the  discussion,  it  is  not 
amiss  to  ^M>serve  that  the  eloquent  declamations  of  these  *35 
learned  men  of  Rouen,  so  much  eulogised  by  Mr.  Li* 
vbgston,  were  not  at  all  heeded.  The  Napoleon  code,  $.  560. 
retuncd  the  isUnub  rising  in  the  beds  of  navigable  or  floatable 
rivers,  and  (changing  the  French  law  only  as  to  alluvions)  de- 
dsres,  $•  538-  in  opposition  to  the  Roman  law,  that 

<  Les  fleuves  et  ririeres  naviga*  <  Rivers  and  narigable  or  float- 

bles  ou  flottablesf  les  rivages,  lais  able  streams,  shores,  increments 

et  rdsb  dels  mer,  les  ports,  les  and  decrements  of  the  sea»  ports, 

hsvresy  les  rades,  &c.  sont  conu-  harbours,  roads,  &c«  are  consider- 

dMs  comme  les  d^pendances  du  ed  as  dependences  of  the  public 

domaine  public/  domain/ 

So  that  notwadistancfing  the  *  persuasive  and  conclusive  argu- 
ments of  these  first  lawyers  of  the  countr}*,*  Li  v.  31.  the  French 
•aw  as  it  stands  at  this  day,  and  stood  before,  would  have  given 
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Ae  battore  to  the  pabUc,  beiag  uoqa€8ti(NMbl]r  die  ^ritage  or 
shove  of  the  river.f 

*  *  Rivage*  it  most  comiaoiily  itied  for  the  •bore  of  the  mo,  bat  correct^ 
also  for  the  shore  of  a  river. 

*  Chaque  flcuTe,  chaque  ruisseau 

A  partout  franchi  son  rirage.*  Regnier.  Diet  de  Richekt.  Rivage. 

'  Le  Tybre  6cumeux  et  bru3rant 

De  sa  cottffae  fougueose  ^toime  son  riva^e.'  St.  STremont. 
It  is  particoUriy  so  used  in  Law.  'Sous  le  nom  de  rivagt  est  compris 
le  ehemin  qui  doit  ^tre  entretenu  le  long  des  c6tes  et  rivieres  navigables,  pour 
la  haliage  des  bateaux.'  And  again,  *  droit  de  rivage,  qui  est  dil  sur  les  mar- 
cliandises  qui  abordentau  rivage  de  lalviUe  de  Paris.'  Diet  de  Tr^voux,  Rivage. 
*  Sor  le  rivage  de  la  Seine.'  Diet  de  P  Acad6inie. 

f  Little  versed  in  Frendi  jurispnidenee,  possessing  few  of  the  autliors 
teaching  it,  and,  of  some  of  those  quoted  by  the  adverse  party,  so  much  only 
as  they  have  thought  to  their  advantage  to  quote,  1  had  apprehended  it  poasi^ 
Me  (pa.  29.)  that  there  might  be  among  those  authors,  that  conflict  of  opinions 
on  the  law  of  alluvioiis,  which  these  quotations  indicate.  But  1  have  lately  had 
an  opportunity  of  reading  in  MS.  a  Memotre  o^  the  subject  of  the  Battute, 
written  by  M.  Moreau  de  Lislet  of  New-Orleans,  a  Frendi  lawyer  of  regular 
education  in  the  profession,  who  has  treated  the  subject*  generally  "with 
great  learning  and  abilities,  and  especially  that  branch  of  it  which  relates  to 
the  laws  of  France  in  cases  of  Alluvion.  He  has  proved  that  the  doctrines  of 
these  great  authorities  are  not  contradictory,  and  that  a  proper  attention  to 
Uie  different  questions  under  contempUtion  in  the  passa^  quoted,  will  shew 
that  all  are  right,  and  all  in  perfect  harmony.  To  elucidate  this  he  ezplaina  cer> 
tun  principles  of  French  law,  which  mingling  themselves  with  this  subject, 
have  occasioned  the  misunderstanding  with  which  we  have  been  perplexed. 
L  The  laws  of  France  leave  to  the  king  a  right  to  ntn^tMe  rivers  only,  and 
their  increments.  On  rivers  no€  navigabkt  the  rights  of  the  riparian  proprieter 
prevail  as  under  the  Roman  law.  See  Pothier  ante.  pa.  26.  Very  early  however 
these  rights  were  drawn  Into  question  by  the  Feudal  Superiors,  who,  looking 
to  the  example  of  the  king  in  the  case  of  ntroigal>k  rivers  in  his  kingdom, 
claimed  similar  rights  on  those  not  nawigaUe  within  their  Seignories.  But 
repeated  decisions  have  condemned  their  claims,  and  confirmed  the  rights  of 
the  riparian  tenant  2.  By  the  btws  of  France,  as  by  those  of  England,  lands 
received  by  inheriUnce,  descend,  on  the  death  of  the  tenant,  to  the  heirs  of 
that  branch,  paternal  or  maternal,  from  which  they  came  to  him.  But  those 
he  acquires  by  purchase  (aoqueU)  pass  to  that  line  of  heirs  of  which  himself 
is  the  root.  When  therefore,  to  a  nuKtemal  inheritance  an  acquisition  happened 
to  be  made  by  means  <^  Allurion,  a  question  would  arise,  between  heirs  of 
different  fines,  to  which  of  them  the  Alluvion  would  descend)  whether  to  the 
direct  heirs  of  the  decedent,  as  being  an  acquisition  first  vesting  in  him,  or  ta 
the  maternal  heir  as  an  accessory  to  his  inheritance.  The  decisions  were  that 
it  united  with  the  Inheritance,  became  a  part  of  that,  and  passed  with  it  *  In- 
crementum  slluvionis  nobis  adquiritur,  jure  quo  ager  augmentatus  primum  ad 
1I0S  pertinebat;  nee  istud  incrementum  censetor  novus  ager  sed  pars  primL' 
^The  increoient  of  Alluvion  is  acquired  to  Ufe  in  the  right  in  which  the  field 
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^         *IiriU  now  pioceedfordier  and  tqr,  that  hmd  the  bat- 

ture  been  an  aUuvion,  and  to  be  decided  by  the  Roman, 

instead  of  the  French  law,  the  conversion  of  the  pUntation 

ngmented  first  belonged  to  ut.*  Nor  is  the  increment  cemldered  as  a  new 
field,  but  a  part  of  the  first'  Renosscm.  It  follows  that  questions  of  AUaWon 
would  often  arise  in  cases  wherein  the  king's  rights  were  not  at  all  concern- 
ed. Thejr  would  arise  between  Lord  and  rassal,  and  between  individual 
hem  of  dififeient  lines.  These  explanations  premised,  M.  ICoreau  takes  a 
KTiew  of  the  passages  quoted  from  Henrys,  Botujon,  Dumoulin,  Ferriere, 
Pothier,  Le  Rasle,  Renusson»  Dai^gentr6,  Denisart  and  Guyot,  and  shews 
that  in  every  instance  where  the  question  concerned  ft  navigabie  river,  Uiere 
was  no  division  of  opinions  as  to  the  validity  of  the  king's  right;  and  that 
'm  every  instance  where  the  riparian  right  is  asserted,  the  question  has  been 
between  private  individuals,  or  concerning  rivers  not  noff^gtUile.  Recurring 
then  to  the  edicts  and  Ordinances  placing  this  right  of  the  king  beyond  cavil, 
he  observes  that  a  practice  had  prevailed  from  early  times  among  riparian 
proprietors  of  usurping  on  the  rights  of  the  crown  to  the  increments  adjacent 
to  them^  and  a  necessary  reaction  of  the  crown,  by  reclamations  and  resump- 
tions, to  preserve  it's  own.  And  he  gives  a  detail  of  the  edicts  on  this  subject 
pfoving  that  that  of  1693  instead  of  being  the  singular  act  of  a  particular 
ponce,  whom  the  adverse  party  delights  to  revile,  was  one  only  of  a  long 
series  pceceding  and  following  it 

1554.  An  edict  was  issued  requiring  the  proper  oAcers  to  be  vigilant  in 
watching  over  the  king's  rights  in  islands,  atlerrissements,  eto^i^ttvioiif, 
comme  ils  I'ont  aocoutumrs  (aire  d'anciennet^'  So  that  it  was  even  then 
alaw  and  practice  d'anciennet^,  and  expreasly  including  aUumitm. 
1664.  An  Ordinance  lor  making  enquiries  coneemhig  islands,  accroisse- 
ments,  8ic 

1668.  Apr.  An  Edict  quietisg  posseations  of  these  objects  of  100  years  con- 
tinuance, on  paying  a  vingtieme  annually. 

1669.  The  Ordonnance  des  eaux  et  iitr^U,  *  qui  acoorde  au  roi  la  propri6t^  de 
toutes  Us  rivi^re9  namgMeh  de  leur  lit,  rive$»et  de  tons  les  terreins  qui 
peuvenu  s'y  fi>rmer,'  Guyot,  ante.  pa.  27. '  granting  to  the  king  the  pro^ 
perty  in  a// «M«^aA^mert,  their  bed,  ^«ii«,  and  the  grounds  fomung 
there.' 

1683.  Apr.  A  declaration,  reciting  that  as  the  rivers  belong  to  the  king  <  tout 
ce  qui  se  trouve  renfermi  dans  leur  lit,  comme  les  isles,  accrois* 
semens  et  att^riasements  lui  appartient  aussi,'  confirms  tittg  anterior 
to  1566  without  condition,  possessions  anterior  to  1566  on  conditions, 
and  reunites  all  others  to  the  crown. 

1686.  Apr.*)  Two  edicU  for  Languedoc  and  Bretagne,  confirming  possessors 

1689.  Aug.5  in  the  said  ishtnds,  *  ensemble  des  cr^snens  qui  s'y  sont  form^ 
et  de  ceuz  qui  pourraient  s'y  fi>rmer  ^  I'avenir,  soil  par  ailuviou,  ou  par 
Industrie.' 

1693.  An  Edict  general  fi>r  the  kingdom  <le  droit  depiopriai^  que  nous  avoM 
mtr  tmu  letjkiivfs  et  rhdhrt  nv^oMf  6tant  incontestable,  &c.  Ordon- 
nma  que  les  d^tenteurs  dea  islet*  islots^  aU^Memens,  aocroisse* 
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of  Cxxmvier  into  a  ^suburb,  made  it  pabUc  propettjr.  And      ^S6 

htrt  I  rejoin  with  pleasare  the  ttandtrd  <yf  M.  Thieny, 

land  a^ail  myttU  of  his  htminous  discussion  of  this  point.  Were 

inefit»  snnvkmt,  8ia  nr  les  riw^rcf  immgahk§f  lie.  m  nofe  st  laife 

p«.3S. 
1710.  Feb.  An  Edict  conftrroiiig  potaeMtont  of  iakndt,  Sic  of  the  tea  oa 

specified  termt,  copied  almott  rerbsHy  from  that  of  1693,  itting  the 

word  aBuriom  u  that  doea,  and  referring  to  the  proriaiona  of  that 

edict 
1723.  Sep.  An  Arret  reauming  talea,  att^riaaemena,  he.  temed  nnoe  tbt 

edict  of  1G93.  And  tboae  of  anterior  formation  where  the  poaaeaaor  ha 

not  made  the  pajmnenta  provided  by  the  edict  of  1693. 
But  thia  whole  branch  of  the  argument  of  M.  Moreau  muat  be  read  with 
attention.  Its  matter  cannot  be  abridged,  nor  otherwiae  expreaaed,  b«it  for  the 


Haying  th«a  luminoualjr  reconciled  the  aotboritiea  which  had  been  ao  9f 
underatood,  and  Tictorioualy  eatabliahed  the  piABc  right  to  alluTiona  on  mW- 
gaUt  rnertf  M.  Moreau,  with  loo  much  fiidUtj,  givea  back  to  hia  adveraaiy 
one  half  the  ground  he  haa  coocpiered,  by  agratoltoua  admiaaion,  which  those 
intereated  in  the  erent  of  tfa«eaaae  are  not  ready  to  eenftrm.  Led  away,  asft 
ae^ma,  by  an  ezpreaaion  in  the  edict  of  1683,  *  tout  ce  qui  ae  troure  renferm6 
daiu  tew  lit  nous  appartient,'  and  which  ta  to  be  found  in  no  other,  and  yield- 
ing to  a  aingte  deciaion  of  the  Parliament  of  Paris  of  1765,  found  in  a  law 
dictionary,  which  adjudged  that  the  Ordinancea  giving  tothekingthe  ialea 
which  «e  formed  *dtmt  U  Uif  dea  fleuvea  etrivi^ffea  nafigablea,ne  leidonnent 
paa  lea  att^riasements  et  attwvhtu  qui  peuvient  ae  former  hor»  le  lit  de  ces 
mSmeafleuvea,'S(c.  He  admita  that  though  alhifionawMWfi  the  bed  ef  a  rttef 
betong  to  the  king,  thoae  wiiAovl  the  bed  do  not  bek)ng  to  him.  M.  Moreau  ia 
too  reaaonable  to  cenaider  aa  a  eoaiplimeot  tO|  himaelf  the  adoption  of  an 
opinion  on  hia  authority  ak>ne,  by  any  one  not  oontinoed  by  hia  reaaoninga. 
Certainly  I  do  not  feel  myself  competent  to  enter  ^e  liata  wkh  htm,  on  any 
queation  of  difllculty  in  the  French  law.  Yet  after  maturely  conaidering  the 
authorltiea  appealed  to  in  thia  caae,  and  which  he  haa  ren^red  ao  atrong  by 
reconding  and  forming  them  Into  one  maaa,  I  cannot  yield,  aa  he  doea,  ao 
impoaing  a  maaa  to  a  aingle  deciaion  of  the  aingle  Parliament  of  Paria.  I 
atill  muat  conaider  all  alluriona  on  no^f  oMr  rherk  aa  belonging  to  6ie  nadon, 
and  will  briefly  aaalgn  my  reaaona. 

1.  It  b  of  the  eaaence  of  Aliuvi&n  that  it  be,  not  rn  the  bed  of  the  river,  but 
i»a»  of  it!  that  ia,  a<^acent  to  the  bank.  So  aay  ezpreaaly  the  Roman  and  French 
definitiona.  *  Alluvio  eat  incrementum  a^r^  tuo  ilunune  adjectum/  *f  Alluvion 
eat  un  accroiaaement  de  terrein  qui  ae  fait  tut  let  berdt  dea  fleuvea,  par  lea 
terrea  que  Peau  y  apporte,  et  qui  ae  conaofident  pour  ne  faire  fufwn  tout  aoec 
la  tern  vMne»*  Ante.  pa.  26.  Incrementa  -mitkim  the  bed  of  a  river,  though 
sometimea  careleaaly  apoken  of  under  the  term  alltnUn^  are  never  ao  in  cor* 
rect  hmgnage,  never  In  the  weB  weighed  dietion  of  ordhianoee  and  statutes. 
They  are  termed  aecrotaaementa,  attiriaaementa,  assabKaaemeiita,  ialea* 
ialota,  javeauz  in  French,  and  in  our  language  ahoda,  ahallowa,  ilata,  bara, 
idands.  WUheui  the  bed  of  the  river,  they  add  ts  the  bsscbi  or  ts  the  a^accM 


Digitized  by  VjOOQ IC 


41 

I  folly  eo  go  into  it,  I  could  *but  repeat  his'  matter.      *3d 
I  shall  therefore  give  but  a  summary  view  of  it,  and 
rest  on  his  argument  for  it's  more  detailed  support. 

ieldy  aecording  to  tlw4r  deration,  and  in  tbis  la0t  case  only,  constitute  Aibtvien, 
•mthin  the  bed  of  the  river  they  lose  ihat  name. 

2.  *  Lea  alluvions  qui  se  forroent  iUmt  le  lit  des  fleuves'  is  not  the  language 
of  the  edicts  cit^  by  Moreau  himself,  not  even  of  that  single  one  on 
whicfa  this  opinion  is  founded.  Tliat  has  indeed  the  expression  '  dans  les  litt,* 
^iift*«pplied«  not  to  alhiviont,  but  to  isles,  accroitseroents,  att^issementt ,  to 
which  it  is  applicable  with  truth  and  correctness.  These  are  the  kinds  of 
increments  it  enumerates,  and  describes  as  being  'dans  le  lit.'  If  they  are 
enumerated  exempii  gratid  only  as  the  word  comme  seems  to  imply,  and 
alhiTions,  though  not  named,  were  within  the  purview,  as  they  are  within  the 
aeaaoR  of  the  law,  then,  if  the  thmg  itself  is  to  be  understood  as  if  expressed 
is  the  text,  it's  true  description  also  is  to  be  understood  as  if  expressed,  that 
ia  to  my 9  it's  adjacence  to  the  bank.  The  edicts  of  1686  and  1689  mention  '  lea 
bles  dea  rivieres  navigables,  ensemble  les  crcmens  qui  t*y  sont  formes.'  That 
•f  1693  says,  in  like  naanner,  'ic  droit  &c.  sur  tout  les  fleuves,  et  les  isles 
•t  cv^mtni  qui  9*y  aonl  form^,'  and  agiun  '  isles  et  alluvions  oar  les  rivi^rea 
IMTiyafaies,'  Qot  '  doM  kun  lit;*  That  of  1710  says  <  possession  des  isles  et 
otfKVfVaff  «iir  let  dites  rivieres.'  Thus  we  see  that  wherever  the  edicts  mention 
aUuvkmSf  they  describe  them  as  «iir  le  fieuvc,  not  dans  le  lit  du  fleuve.  When 
they  speak  of  those  increments  which  are  dam  le  lit  des  fleuves,  they  name 
them  as  accroissemens,  att^rissemens,  &c.  but  not  as  al/uviom. 

3»  This  distinction  is  founded  on  a  single  decisicm  of  a  single  parliament, 
and  on  the  authority  of  a  king^s  advocate,  Bacquet,  and  tlie  dictum  of  Salvaing 
there  cited,  idl  perhaps  influenced  by  the  same  and  single  expression  in  the 
^et  of  1683.  It  is  cited  too  from  a  Dictionary  by  Prost  de  Royer,  where  it  ia 
^oubtleaa  atated  in  abridgment  only,  and  possibly  with  the  omission  of  circum- 
itaiicea,  argmnents,  and  expressions  which,  were  they  before  us,  would 
change  the  aapect  of  the  case,  as  M.  Moreau  liimself  has  shewn  to  be  so 
poeatble  in  his  review  of  the  mutilated  authorities  produced  by  the  adversary. 
And  are  we,  for  this,  to  g^ve  up  the  doctrines  of  Pothicr,  Denisart,  Ferriere, 
and  the  host  of  other  g^reat  authorities,  and  all  the  deflnitions  of  the  Roman  and 
French  laws,  all  of  which  when  speaking  of  aliuviont,  place  them  exclusively 
sm  the  borders,  and  not  in  the  beds  of  rivers?  I  cannot  do  it. 

4.  Tbia  distinction  is  new  in  this  cause,  having  never  been  claimed  by  the 
fdatntifi'  or  his  eoansel,  or  suggested  by  any  other  who  has  treated  the 
.  question.  This  naturally  begets  a  suspicion  that  it  is  peculiar;  though  doubt- 
leaa  the  adversary  will  adopt  it  with  aridity.  And  is  he  entitled  to  this  grratu« 
itoua  aid?  Is  it  the  equity  of  his  cause,  or  even  it's  honesty,  or  it's  utility, 
which  giinea  him  this  claim  on  our  tenderness?  I  cannot  consent  to  a  concession 
which  gives  the  Batture  from  the  public  in  the  contingency  of  it's  being 
•onsidered  aa  a  real  alluvion,  consolidated  witli,  and  making  part  of,  the 
adjacent  field.  On  the  contrar}*  I  insist  on  tlie  public  right  in  this  case  also, 
tinder  the  laws  of  France,  as  hitherto  understood,  and  as  declai*ed  by  her 
higheat  authorities. 

5. 1  adhere  to  this  ground  the  mora  firmly,  because  I  observe,  from  another 
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'The  potiuen  laid  down  »  that  the  Boman  bw 
^Urban!^  gave  alluvion  only  to  the  rural  proprietor  of  the 
bank;  urban  possessions  being  considered  as  pr»- 
dia  limitata,  limited  possessions.  The  law  which  gives  this 
right  is  expressed  in  the  Institutes  in  these  words,  ^  quod  per 
alluvionem  agro  tuo  flumen  adjecit,  jure  gentium  tibi  adquiri* 
tun'  Idsc.  2.  1. 20.  ^  What  the  river  has  added,  agro  tuOy  be- 
comes yours  by  the  laws  of  nations.'  And  the  Digest  41*  1*  7» 
1.  in  almost  the  same  words  s:iys,  ^  quod  per  alluvionem  agr0 
nostro  flumen  adjecit,  jure  gentium  nobis  ailquiritur.'  Id  bodi 
instances  it  is  to  the  possessor  agri  only  that  it  is  given.  It  be* 
comes  material  therefore  to  understand  rigorously  the  import 
of  the  word  ager^  in  the  Romau  laws;  and  it  happens  that  it's 

definition  is  given  critically  by  the  same  authority  which 
40*      uses  it.  *  Locus   sine  aedificio,  in    urbe   area^    ♦rure 

autem    ager  appellatur,  idemque  ager^  cum   sdificio, 

fundus   dicitur*'   Dig.  50.  16.  211.  *  Qusestio  est,  fundus  a 

possessione,  vel  agro,  vel   prsdio  quid  distet?'   lb.    115  f^ 

notisy  ^  fundus  est  ipsum  solum:  eo  si  utimur,  prcdium  di* 

part  of  his  Memoire,  pa.  99.  that  M.  Moreau  himself  veeni^  not  very  decided 
in  this  new  opinion.  Aflei-  stating  the  mischief  of  Mr  Livingston's  works»  be 
sa>8  '  it  is  to  prevent  a  like  abuse  that  the  Roman  and  Spanish  laws  of  haute 
police,  which  I  have  cited,  are  opposed  to  every  species  of  works  undertakes 
on  the  banks  of  rivers  and  navigable  streams,  the  effect  of  whieh  might  be  t» 
extend  the  limits  of  riparian  fields,  compromiting  the  public  safe^,  and  injur- 
ing the  facility  of  navij^tion.  It  was  with  this  view,  and  not  to  create  fiscsl 
resources  for  himself  that  Louis  XIV.  renewed  the  Ordinances  which  ascrib* 
ed  to  the  sovereign  the  property  in  rivers  and  navigable  streams,  and  of  what- 
ever is  contained  in  their  bed.  For  if  it  be  advantageous  to  navigation  that  the 
king  should  be  proprietor  of  the  islands  which  form  themselves  tn  navigable 
rivers,  the  same  interest  requires  still  more  that  he  should  be  proprietor  of 
the  alluvioM  and  incremenU  formed  along  the  share  itteift  since  any  ownership 
of  these  objects,  except  that  of  the  sovereign,  might  oppose  obstacles  to  the 
free  landing  on  the  shore,  which  every  one  ought  to  have*  and  to  the  use  of  ifc 
which  the  law  g^ves  to  the  public' 

Considering  this  admission  then,  as  doubted  by  M.  Moreau  himself  on  S 
second  and  sounder  view  of  it,  I  conclude  that  the  law  is  accurately  laid  down 
by  Pothier  £ante.  pa.  26.]  '  By  our  French  law,  alluvions  formed  on  the  borders 
oi  navigable  streams  and  rivers  belong  to  the  king.  The  proprietors  of  ripariaa 
heritages  can  have  no  claim  to  them,  unless  they  have  documents  of  the  grsnt 
made  them  by  the  king,  of  the^nght  of  alluvion  along  their  heritages.  With 
respect  to  alluvions  formed  along  the  borders  of  a  river  not  navigahle,  the  pro- 
perty of  which  belongs  to  the  proprietors  of  the  neighbouriDg  heritage!  the 
difpoflitions  of  the  Roman  law  are  to  be  followed.* 
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dtur.  JLgtf  esse  potest  sine  villa**  *  Ground,  without  a 
building,  in  a  city  is  called  area^  but  in  the  country  (^gf^r^ 
Hiny  1.  6.  affirms  that  ager^  is  derived  from  the  Greek 
#y^(,  of  the  same  import.  And  in  the  Greek  Pragmatics 
6f  Attaliata  tit.  45.  the  law  of  alluvion  uses  *  «yci«'  for  ager. 

w^9^Xv9ify  Mm*  f^i  k^fUl^ti '  Quod  insensibiliter  xf  »y^m  fut  per  flu- 
men  adjectum  est,  alluvionis  est,  et  mihi  compeiit.  ^  What  is 
insensibly  added  by  the  river  agro  meo  is  alluvion  [adundatto^  ad* 
aggeratid]  and  belongs  to  me.'  In  the  same  title  '  iirt^  It  rf  my^ 
rar  Tvrtt^m  wit  Wn*  *  What  I  sow  iy^f  nf  agro  tuOy  in  your Jirld^  is 
yours.'  And  Stephens,  in  his  Thesaur.  ling.  Gr.  voce  "Ay^ic* 
translates  it  ^  rus>  ager,'  ^  l>  my^f^  in  agro,  ruri.  *e(  liy^y,  ex  agro, 
rure.  ^Rh  «y^«  in  agrum^  ru«.*  And  he  cites  examples:  '  N«w 
iif€4t  if  2npu>  Ir*  my^uy  Aep$  wiXn^-  Hom.  Od.  1.  185.  *  My  ves- 
sel is  stationed  in  the  country^  apart  from  the  city.'  'Ai««  r\  fA 
fuydXmt  umt  t«7i  Tt^  n6AEI2,  iAA*  Hti  rSt  'AFPON  iwuf  riv  K^ 
Sr;e«Ao  iVI*'  Ansto.  Polit*  5.  ^Because,  the  cities  not  bttng 
Aen  large,  the  people  were  occupied  in  the  country^  where  liy^W 
is  proved  to  be  pointedly  the  contradistinction  to  wixi%^  to  wit, 
the  country  to  the  city.  From  these  definitions  it  appears  that 
the  word  ager^  in  the  law,  constantly  means  a  field,  ov  farm,  in 
the  country,  and  that  a  city  lot  is  called  area.  In  towns,  the 
whole  bank  and  beach  being  necessary  for  public  use,  the  pri> 
vate  right  of  alluvion  would  be  inadmissible;  and  the  adverse 
counsel  have  been  challenged  [Thierry,  33.]  to  produce  a  single 
instance,  under  the  Roman  law,  of  a  claim  of  Alluvion  allowed 
in  a  city.  To  this  might  be  added  a  similar  challenge  as  to  the 
laws  of  England.  These  give  alluvion  on  rivers,  as  the  civil  law 
does,  to  the  riparian  proprietor.  Bracton  L.  2.  c.  2.  §  1.  Fleta. 
L.  3.  c.  2.  Can  they  from  the  volumes  of  English  law,  with 
which  they  are  so  much  more  familiar,  produce  one  single  in- 
stance of  the  private  right  of  alluvion  allowed  in  a  city?  In  Eng- 
land, I  mean,  and  not  in  America,  where  special  circumstances 
have  prevented  attention  to  the  law  on  this  subject,  or  the  breach 
of  it«  And  this  must  be  from  the  reason  of  the  thing  alone,  be- 
cause the  common  law  never  having  been, like  the  civillaw,  re- 
duced to  a  text,  no  verbal  criticisms  on  a  text  can  have  co- 
operated against  the  claim.f  Repeating,  '^('therefore,  my    41^ 

t  Since  thii  was  written,  I  have  seen  the  cane  of  Smart  v.  the  mapistpatei, 
town  eouneil  and  community  of  Dundee,  reported  in  8  Brown't  Reports  of 
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reference  to  the  reasoning  wid  authorittts  of  M^^Tkierry  on 
this  point,  and  my  own  conviction  of  their  soundness,  I  con^ 
sider  it  as  established  that,  were  this  question  to  be  decided  by 

Appeals  in  pari.  119.  This  was  an  appeal  from  the  court  of  Session  in  Scotland 
to  the  H.  of  Lords.  The  crowtt  of  Scotland  had,  in  very  antient  times,  granted 
to  the  Corporation  of  Dundee,  on  the  river  Tay,  the  borongh,  vri^  aU  tbe 
lands  and  pertinents*  the  privileges,  profits,  custonis,  portSy  and  liberties  of  the 
river  on  botli  sides,  as  freely  in  all  respects  as  is  possessed  by  the  borough  of 
Edinburpfh  over  that  of  Leith,  and  in  a  word,  as  it  seems,  every  right,  power 
and  trust  whicli  the  crown  could  grant.— Smart,  the  proprietor  of  a  lot  bounded 
on  one  side  per  fluxum  maris,  or  the  sea  flood,  admitting  that  the  tofercigiit 
as  trustee  for  the  puUic,  has  a  right  to  prevent  all  such  appropriation  of  the 
eea  shore,  or  the  banlu  of  navigable  rivers  as  would  impede  navigation,  ren- 
der it  dangerous  or  hurt  the  interests  of  commerce,  either  inland  or  foreign, 
and  that  all  private  persons  or  corporations,  having  a  grant  of  a  port  and  haf- 
boor,  possess  to  a  certain  extent,  the  aame  privileges  as  derived  from  the 
•overeign  within  a  defined  space,  still  be  insisted  on  tb«  right  of  the  adjaceat 
proprietor  to  ground  gained  from  the  sea  by  it's  recess,  or  by  his  own  indastry 
in  embanking,  or  by  any  other  opus  manu  factum,  not  prejudicial  to  navigation 
or  the  ettablithed  rights  of  others.  On  the  other  hand  the  corporation  claimed, 
by  their  grant,  a  right  to  the  seashore  adjacent  to  the  town,  in  iruit  faf  the 
henefit  of  the  commimit^f  to  make  harbors,  basons,  and  works  for  securing 
^  them,  market  places,  wharves,  wood  yards,  and  other  repositories  for  the  ac- 
commodation of  the  trade,  and,  for  these  different  works,  to  take  in  scites 
from  the  water  by  embankment,  in  short,  as  standing  in  the  place  of  the 
crown,  that  they  succeeded  to  all  the  cares  and  powers  of  the  crown,  in  the 
territory  and  it's  waters,  for  the  public  good;  and,  for  that  object,  were  now 
engaged  in  making  an  embankment  adjacent  to  the  Appellant's  lot,  for  the 
benefit  of  navigation  and/comroerce.  Tliey  admit  the  general  doctrine  of  the 
riparian  right  to  the  soil  which  miy  be  acquired  from  a  sea  or  river,  by  if  s 
receding  naturally,  or  by  industry:  but  that  this  does  not  apply  to  the  site  of  a 
tenement  vaithin  a  burgh,  where  the  corporation  is  entitled  to  all  the  soil  not 
expressly  granted  away:  that  the  words, '  per  fluxum  maris'  are  but  words  ci 
description,  which  were  accurate  too  at  tlic  date  of  the  grant,  but  have  since 
become  otherwise  by  a  change  of  character  in  the  boundary,  not  in  the  area 
granted.  They  are  a  limitation  of  the  subject  of  the  g^ant  in  the  same  way  as 
a  road  would  be,  which,  if  removed  farther  off,  would  not^cany  th^  granted 
subject  with  it;  or  as  the  tenement  of  another  would  be ;  and  make  it  an  tfgtr 
limitatut,  not  an  ager  arciftnitu;  the  particular  boundaries  being  named,  not  to 
linut  the  coterminous  property,  but  the  property  granted.  The  Appeal  was 
accordingly  dismissed  by  the  House  of  Lords.  No  arguments  of  counsel,  other 
than  the  written  pleadings,  nor  reasons  of  the  Lords,  are  reported:  but,  from 
this  case,  (crowded  as  it  is  with  circumstances,  many  of  which  are  irrelevant 
to  the  merits  of  the  question,  and  of  those  relevant,  not  the  words  but  the 
condensed  substance  is  here  given,)  the  book  says,  that  the  general  principle 
to  be  gathered  is  that  *  where  the  sea  flood  is  stated  as  the  boundary  of  pre- 
*  mises  granted  on  the  shore  of  a  sea-port  being  an  incorporated  borough,  this  does 
'  not  give  the  grantee  a  right  to  follow  the  sea,  or  to  the  land  acquired  firoa 
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tkt  Rmua  l««r»  the  eomr^rtioB  of  the  ftfm  i&lD  a  finiqdbpurg  of 
the  city  pasted  to  the  public  all  the  riparian  rights  attached  to 
it  while  a  rural  possession,  and  among  these  the  right  of  aUa«* 
vion* 

And,  if  the  right  of  alluvion  is  not  given  to  ur«> 
ban  proprietors,  much  less  would  it  to  a  mere  holder  ^"cc^jjry?*^ 
of  the  bed  of  a  road*  But  did  any  one  ever  hear  of 
a  *man's  holding  the  bed  of  a  road,  and  nothing  else?  Is      43^ 
it  possible  to  believe  that  Bertrand  Gravier,  in  selling 
his  lots,  y^cr  au  Jleuvcy  really  meant  to  retain  the  bed  of  the 
lOad  and  levee?  That  a  man,  having  a  road  on  the  margin  of 
his  land,  which  is  it's  boundary,  should  mean  to  sell  his  land  to 
the  road,  and  to  retain  that  by  itself?  a  thing  of  no  possible  use 
to  him,  because  the  tue  being  in  the  public,  he  could  never  employ 
it  in  agriculture  orother  wise.  Were  all  this  possible,  yet  this  bed 
of  a  road,  this  ^^  labrum  amnis"  would  be  no  ager,  no  field  to 
which  the  right  of  alluvion  could  attach.  That  right  is  but  an  ac- 
cessory, or,  in  the  language  of  our  law,  an  appendage  or  appurte* 
nance,  and  an  accessory,  not  to  a  mere  line,  but  to  something  of 
which  it  can  become  a  part.  Had  the  law,  therefore,  ever  given  al- 
luvion to  any  but  the  holder  of  an  ager^  of  a  field,  yet  the  general 
doctrines  of  principal  and  accessory,  would  not  have  carried  the 
benefit  to  Bertrand  Gravier  in  this  case.  ^  Accessorium  sequitur 
naturam  sui  principalis.  Et  in  accessorib,  prsestanda  suiit  quae 
m  principali.  Accessorium  non  tenet  sine  principali.  Sublato 
principali,  toUitur  et  accessorium.'  These  are  maxims  of  the 
civil  law.  Calvini  lexicon  jurid.  ^  An  accessory  follows  the  na- 
ture of  it's  principal.'  If  the  accession  then  be  to  a  field,  it  be- 
comes part  of  the  field;  if  to  a  town,  it  would  become  part  of  the 
town;  if  to  a  road,  the  use  of  which  belongs  to  the  public,  it 
would  be  to  the  road,  and  to  the  public.  It  must  follow  the  na- 
tore  of  it's  principal,  and  become  a  part  of  that,  subject  to  the 
same  rights,  uses  and  servitudes  with  that:  and  Bertrand  Gra- 
vier had  no  right  of  use  in  the  principal,  that  is,  of  the  road  and 
levee. 

•  it,  OP  left  by  it  where  it  hai  receded^  in  prejudice  of  the  corporation  luiTing^» 

*  by  their  charter,  a  right  vested  in  them  to  the  whole  territory  of  the  burgh.* 
And  consequently,  in  prejudice  of  the  king,  or  pubUc,  where  no  such  grant  has 
substituted  othev  in  their  place:  and  it  authorises  a  strong  inference  that  the 
English,  like  the  Roroan  law,  restrains  the  right  of  alluvion  to  the  pr^dium 
rtaticum,  not  sdmiuing  it  on  the  shores  bordering  the  city. 
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Tlie  aquitjr  on  which  the  right  of  atlovion  is  founded  is,  thnt 
as  the  owner  of  the  field  is  exposed  to  the  danger  of  loss,  he 
ought,  as  an  equivalent,  to  have  the  chance  of  gain.  But  wlMt 
equitable  reason  could  there  be,  in  the  present  case,  for  giving 
to  Gravier,  the  benefit  of  alluvion,  when  he  could  lose  nothing 
by  alluvion?  If  the  levee  and  bank  were  washed  away,  they 
would  not  go  to  his  plantation,  back  of  the  suburb,  for  a  pew 
one.  The  public  would  have  to  purchase  a  new  bed  for  a  road 
from  the  adjacent  lot  holders.  Then  ^  qui  sentit  onus,  sentire 
debet  et  commodum.' 

But  I  do  deny  to  the  Batture  every  characteristic 

Beach  or      ^f  Alluvion. 

Batture  not  .       •  i.      _f 

Alluvion.  The  French  and  Roman  law  constituting  that  of 

the  place,  let  us  seek  h-om  them  the  definition  of 
Alluvion.  The  Institute  2.  1.  20.  gives  it  in  these  words,  and 
the  Digest.  41. 1.  7.  $  1.  in  almost  verbatim  the  same. 

( Quod  per  alluvionem  agro  tuo        « What  the  river  adds  by  alio* 

flumen  adjecit,  jure  gendum  tibi  vion  to  your  field  becomes  yours 

adqulritur.  Est  autem  alluvio  in-  by  the  law  of  nature.  Alluvion 

crementum  latens.    Per  alluvio-  is  a  latent  increase.  That  seems 

nem  autem  id  videtur  adjici  quod  to  be  added  by  alluvion,  which  is 

ita  paulatim  adjicitur,  ut  intelligi  so  added  by  degrees,  that  you  can* 

non  possit  quantum  quoquo  tem-  not  conceive  how  much  in  each 

poris  momento  adjiciatur.*  moment  of  time  is  added.* 

And  in  the  Greek  version  of  Theophilus,  the  words,  *  Alluvio 
est  incrementum  latens*  are  rendered  '  mxitCt^t  if ir  i  wxlr»Xvrti  « 
w^U%»t9ii,'  translated  by  Curtius  ^Alluvio  est  adundatio  vel 
adaggeratio.'  Retaining  only  the  words  of  this  paragraph  which 
are  definition  it  will  stand  thus. 

<  Alluvio    est    incrementum  <  Alluvion  is  an  increment  [an 

^adundatioy  adaggeratio]  agro  tuo  ad'undation     or    ad'Oggeration] 

flumine  adjectum,  ita  latens  et  added  by  the  river  to  your  fieldi 

pauladm,  ut  intelligi  non  possit  so  latent  and  gradual,  that  the 

quantum  quoquo  temporis  mo-  quantity  added  in  every  moment 

mento  adjiciatur.'  of  time  cannot  be  known.* 

This  is  the  Roman  definition. 

In  the  Law  Dictionary  of  the  Encydop.  Method,  voce  '  Al- 
luvion' by  Le  Rasle,  the  definition  is: 
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^Allttfioii,  un  accTOsaetneDt       ^AUumiH  an    iacrenent   of 

^  terrein  qui  so  fait  peu«a-pcu  ground  which  is  made  by  little 

iur  ]es  bords  de  k   metj  des  and  little  on  the  border  of  the 

fleuves,  et  des  rivi^resi  par  les  sea,  rivers  or  streams,  by  earth 

terres  que   I'eau  y  apporte,  et  which  the  water  brings, and  which 

qui  se  consolident  pour  ne  (aire  is  consolidated  so  as  to  make  but 

f  tt*un  tout  avec  la  terre  voisine.*  one  whole  with  the  neighbouring 

ground.' 

To  reduce  the  essential  members  of  the  Roman  and  French 
definitions  to  a  single  one,  according  with  our  own  common 
sense,  for  certainly  we  all  understand  what  alluvion  is,  I  should 
consider  the  following  definition  as  comprehending  the  essen- 
tial  characteristics  of  both. 

1.    '  Alluvion  is   an   extension        <  Incrementum  flumbe  adjec* 

which  the  waters  add  insensi-  turn  latens  et  paulatim. 
bly. 

3.  By  apposition  of  particles  of  C  «r^^Mnf ,  adaggeratio. 

earth.  ^  fT^tntXvrHy  adundatio. 

3.  Against  the  adjacent  field.  ^gro, 

4,  And  consolidate  with  it  so  as        Qui  se  consofide  pour  ne  faire 
to  make  a  part  of  it.'  qu*un  tout  avec  la  terre  voisine. 

I  take  this  to  be  rigorbusly  conformable  with  the  French  and 
Roman  definitions,  as  cited  from  the  authorities  before  men- 
tioned, apd  that  it  contains  not  one  word  which  is  not  within 
Aeir  unquestionable  meaning.  Now  let  us  try  the  batture  by 
diistest. 

1.  ^  Alluvion  is  an  extension  which  the  waters  add  insensi- 
Uy.^  But  the  increment  of  the  batture  has  by  no  means  been 
insensibk.  Every  swell  of  6  months  is  said  [Derb.  xix.]  to  de- 
posit usually  nearly  a  foot  of  mud  on  the  whole  surface 
of  the  batture,  so  that,  *when  the  waters  retire,  the  in-  44^ 
cremeot  is  visible  to  every  eye.  And  we  have  seen  that^ 
aided  by  Mr.  Livingston's  works,  a  single  tide  extended  the 
batture  from  T5  to  80  feet  further  into  the  river,  and  deposited 
on  it  from  2  to  7  feet  of  mud,  insomuch  that  a  saw-scaffold, 
7  feet  high  when  the  waters  rose  on  it,  was,  at  their  retiring, 
buried  to  it's  top.  This  increment  is,  surely,  not  insensible.  See 
the  Mayor's  answer  to  the  Governor,  Nov*  18,  '08«  MS. 
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2.  *  iy  opposition  of  particles  of  cwth/  or,  by  their  fldie- 
sion.  But  the  addition  to  the  batture  is  by  deposition  of  parti- 
cles of  earth  on  it's  face,  not  by  their  apposition^  or  adhesion  to 
the  bank.  It  is  not  pretended  that  the  bank  has  extended  by 
apposition  of  particles  to  it's  side,  one  inch  towards  the  river. 
It  remains  now  the  same  as  when  the  levee  was  erected  on  it* 
The  deposition  of  earth  on  the  bottom  of  a  river,  can  be  no 
more  said  to  be  an  apposition  to  it's  sides,  than  the  coating  the 
floor  of  a  room  can  be  said  to  be  plaistering  it's  walls* 

3.  ^  Against  the  adjacent  field,'  la  terre  voisine.  Not  a  par- 
ticle has  been  added  to  the  adjacent  field.  That  remains  as  it 
was,  bounded  by  the  identical  Une,  crepido^  or  ora  terras^  which 
has  ever  bounded  it. 

4.  ^  And  consolidated  with  the  field  so  as  to  make  part  of  it.' 
Un  tout  avec  la  terre  voisine.  Even  supposing  the  continuity 
of  the  adjacent  field  not  to  be  broken  by  the  intervention  of  the 
levee  and  road,  nothing  is  consolidated  with  it,  not  even  with 
the  margo  riparunij  or  chemin  de  hallage,  if  there  be  any,  be- 
tween the  lev^e  and  brim  of  the  bank.  No  extension  of  it's  sur- 
face has  taken  place  so  as  to  form  one  with  the  former  surface^ 
so  as  to  be  a  continuation  of  that  surface,  so  as  to  be  arable  like 
that.  The  highest  part  of  the  batture,  even  where  it  abuts 
against  the  bank,  is  still  materially  below  the  level  of  the  adja- 
cent field.  A  terrass  of  some  feet  height  still  separates  the  field 
from  the  deposition  called  the  batture.  It  is  now  as  distinguish- 
able from  the  adjacent  field  as  it  ever  was,  being  covered  with 
water  periodically  6  months  in  the  year,  while  that  is  dry.  Alin^ 
vion  is  identified  with  the  farmer's  field,  because  of  identity  of 
character,  fitness  for  the  same  use:  but  the  batture  is  not  fitted 
for  ploughing  or  towing.  It  b  clear  then  that  the  batture  has 
not  a  single  feature  of  Alluvion;  and  divesting  it  of  this  mis- 
BOirfer,  the  whole  claim  of  the  plaintiff  falls  to  the  ground:  finr 
he  has  not  pretended  that  it  could  be  his  under  any  other  tide 
than  that  of  Alluvion. 

We  will  now  proceed  to  shew  what  it  is,  which  will  further 

demonstrate  what  it  is  not. 

£^^  In  the  channel,  or  hollow,  containing  a  river,  the 

Beach,        Roman  law  has  distinguished  the  alveusy  or  bed  of 

the  river,  and  the  ri^  or  bank,  the  river  itself  being 

aqua^  water.  ^  Tribus  constant  flumina,  alveo,  aqua,  et  ri- 
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yis.'  Dig.  43.  12.  *not.  1.  AH  above  high  water  mark!  *45 
they  considered  as  ripa^  bank;  and  all  below  as  alveua^  or 
bed.  The  same  terms  have  the  same  extent  in  the  language  of  our 
law  likewise.  But  we  distinguish,  by  an  additional  name,  that 
band,  or  margin  of  the  bed  of  the  river,  which  lies  bi  tween  the 
high  and  the  low  water  marks.  We  call  it  the  beach.  Other  mo- 
dern nations  distinguish  it  also.  In  Spanish  it  is  playa^  Ital. 
piaffgia^  in  French  plage^  in  the  local  terms  of  Orleans  it  is 
hatture^  and  sometimes  platin.]  In  Latin  I  know  of  no  term 
which  applies  exactly  to  the  beach  of  a  river.  Litus  is  rest  alned 
Id  the  shore  of  the  sea^  and  there  comprehends  the  beach,  going 
Id  the  water  edge,  whether  at  high  or  low  tide.  ^  Litua  est  maris, 
ripa  fluminis,'  says  Vinnius  in  his  Commentary  on  th^  Inst.  2. 
1.  4.  and  he  confirms  this  difference  of  extent  towards  the  wa- 
ter, ibid,  where  he  says, 

*  Neque  vero  idem*  est  rifia  in  « Nor  is  the  bank  of  a  river, 
Jlumine^  quod  titua  in  mart.  Ripa  and  the  shore  of  the  sea,  the 
ilumini  non  subjicitur,  ut  Utora  same  thing.  The  bank  is  not  sub- 
subjiciuntur  mari,  et  quotidianis  jacent  to  the  river,  as  the  shores 
accessibus  ab  eo  occupantur.'  are  to  the  sea,  which  are  occupied 

by  it  in  it's  daily  accesses. 

In  our  rivers,  as  far  as  the  tide  flows,  the  beach  is  the  actual, 
•s  well  as  the  nominal  bed  of  the  river,  during  the  half  of  every 
day.  Above  the  flow  of  tide,  it  is  covered  half  the  year  at  a 
time,  instead  of  half  of  every  day.  The  tide  there  being  annual 
only,  or  one  regular  tide  in  a  year.  This,  in  the  State  where  I 
am,  begins  about  the  first  of  November,  is  at  it's  full  tide  during 
Ae  months  of  January  and  Febniary,  and  retires  to  it's  mini- 

t  Etymologies  often  help  us  to  the  true  meaning  of  words;  and  where  they 
agree  in  several  languages,  they  shew  the  common  sense  of  mankind  as  to  the 
meaning  of  the  word.  In  French  3€Uturei9  derived  from  Battre,  to  beat,  being 
the  margin  on  which  the  surges  beat.  In  English  Beach,  is  from  the  Anglo- 
Saxon  verb  Beotian,  Beatian,  beatian,to  beat:  pronounced  beachian,  as  chris- 
^pan»  fustian,  question,  are  pronounced  chrischian,  fuschian,  quescbion,  &c' 
In  Spanish  ^aya,  1 

Italian  Piagpa.  f  are  from  rxayot,  nXmyMf. 
French  Pla^e,   J 

Platin  from  mJirlent  percatere.  Perhaps  from  Plat,  F.  flat 
Greek,  iuytrnxof*  &%1ii,  firom  Sym,  agere. 

^iv,  ^ivof,  4  ^HHf,  ferio,  quialittus  fluctibus  ferttur.  Clav.  Homer.  A.  S4 
*PiiX/£iv,  k  fiw9,  frangaquia  in  litore  fluctus  frangitur.  lb.  t.  437. 
Vo.  XVIL  G 
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Ilium  by  the  end  of  April.  In  other  States  from  North  toSoutfa, 
this  progression  may  vary  a  little.  Hence  we  call  thcro  the  Sum- 
mer and  Winter  tides,  as  the  Romans  did  theirs,  hibemus  et 
€tstivus.  The  Missisipi  resembles  our  fresh  water  rivers  in 
having  only  one  regular  swell  or  tide  a  year.  It  differs  from 
them  in  not  being  subject  to  occasional  swells.  The  regions 
it  waters  are  so  vast  that  accidental  rains  and  droughts  in 
one  part  are  countervailed  by  contrary  accidents  in 
*46  other  parts,  so  as  never  to  become  ^sensible  in  the 
river.  It  is  only  when  all  the  countries  it  occupies 
become  subject  to  the  gen^-ral  influence  of  summer  or  winter 
that  a  regular  and  steady  flood  or  ebb  takes  place.  It  differs  to^ 
in  the  seasons  of  it's  tides,  which  are  about  three  months  later 
than  in  our  rivers.  It's  swell  brgins  with  February,  is  at  it's 
greatest  height  in  May.  June  and  July,  and  the  waters  retire  by 
the  end  of  August.  It's  high  tide,  therefore,  is  in  summer,  and 
the  low  water  in  winter.  Being  regular  in  it's  tides,  it  is  regular 
also  in  the  periods  of  it's  inundations.  Whereas  in  ours  al- 
though the  natural  banks  rarely  escape  being  overflowed  at  some 
time  of  the  season,  yet  the  precise  time  varies  with  the  accident 
of  the  fall  of  rains.  But  it  is  not  the  name  of  the  season  but  the 
fact  of  the  rise  and  fall  which  determines  the  law  of  the  case. 

Now  the  batture  St.  Mary  is  precisely  within  this  band  or 
margin,  between  the  high  and  low  water  mark  of  the  Missisipi^ 
called  the  beach.  It  extended  from  the  bank  into  the  river  from 
122  to  247  yards,  before  Mr.  Livingston  began  his  works,  and 
these  have  added  in  one  year,  from  75  to  80  feet  to  it's  breadth* 
This  river  abounds  with  similar  beaches,  but  this  one  alon^ 
from  it's  position  and  importance  to  the  city,  has  called  for  n 
legal  investigation  of  it's  character.  Every  country  lurnishes 
examples  of  this  kind,  great  or  small;  but  the  most  extensive 
are  in  Northern  climates.  The  beach  of  the  Forth,  for  exam- 
pie,  adjacent  to  Edinburgh,  is  a  mile  wide,  and  is  covered  bj 
every  tide  with  20  feet  water.  Abundance  of  examples  of  mors 
extensive  beaches  might  be  produced;  many  doubtless  from 
New-Hampshire  and  Maine,  where  the  tide  rises  40  feet.  This 
therefore  of  St.  Mary  is  not  extraordinary  but  for  the  cupidity 
which  it's  importance  to  the  city  of  New-Orleans  has  inspired. 

I  shall  proceed  to  state  the  authorities  on^which  this  division 
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between  the  bank  and  bed  of  tb.  river  is  established,  and  which 
makes  the  margin  or  beach  a  part  of  tiie  bed  of  the  riven 


<Ripa  est  pars  extima  alvei, 
qud  naturaliter  fiumen  excurrit.* 
Grotius  de  jur.  B.  ct  P.  2   8.  9. 

<  Ripa  ea  putatur  esse  quae  file" 
nUHmum  fiumen  continet.'  Dig. 
43.  13.  3.  And  Vinnias's  com* 
mentary  on  this  passage  is  *  ut 
significet,  partem  rfpas  non  csse^ 
apatium  illudt  ripe  proximum» 
^uod  ftliquando  flumine^  calori- 
bus  minute  aestivo  tempore,  non 
eccupatur.* 

<  Ripa  autem  ita  rect^  definie- 
tur,  id  quod  fiumen  continet,  na- 
turalem*  ligoremt  cursus  sui 
tenens.  Castenlm  si  quando  vel 
imbribus,  vel  mari,  vel  qui  alia 
Tstione,  ad  tempus  cxcrevit,  ri- 
pas  non  mutat.  Nemo  denique 
diiit  Nilum,  qui  incremento  sue 
JEgyptum  operit,  ripas  suas  mu- 
tare,  vel  ampliare.  Nam  cum  ad 
perpetuam  sui  mensuram  redie- 
rit,  ripx  alvei  ejus  muniendae 
suDt.  Dig.  43.  12.  §  5. 

<  Alvens  fiumina  tegitur.*  Grot. 
dc  jur.  B.  ac  P.  2.  8.  9. 

^  Aiveus  est  spatium  illud  fiu- 
mini  subjectum  per  quod  fiuit/ 
Vinnii  Pardtiones  jur.  CiviL  1. 

ir. 


«  The  bank  is  the  outermost 
part  of  the  bed  in  which  the  ri- 
ver naturally  fiows.* 

^  That  is  considered  to  be  bank, 
which  contains  the  river  when 
fulteMt^  and  Vinnins's  coromen* 
tary  on  this  passsage  is « this  sig- 
nifies that  the  space  next  to  the 
bank,  which  is  sometimes  not  oc^ 
cupied  by  the  river,  when  ra^ 
duced  by  heats  in  the  summer 
season,  is  not  a  part  of  the  banlu^ 

<  The  bank  may  be  thus  right* 
ly  defined,  that  which  con- 
tains the  river  holding  the  *47 
natural  direction  of  it*s 
course.  But,  if  at  any  time,  either 
from  rains,  the  sea,  or  any  other 
cause,  it  has  overfiowed  a  time^ 
it  does  not  change  it's  banks* 
Nobody  has  said  that  the  Nile, 
which  by  it*s  increase,  covers 
£gypt,  changes  or  enlarges  it's 
banks.  For  when  it  has  returned 
to  it's  usual  height,  the  banks  of 
it's  bed  are  to  be  secured.* 

<  The  bed  is  covered  by  the 
river.' 

<  The  bed  is  the  space,  SQb# 
jacent  to  the  river,  through  which 
it  flows,' 


Littus,  in  the  Roman  law,  being  the  beac Vor  shore  of  the  sea, 
^rivage,'  definitions  of  that  will  corroborate  the  division  between 
the  ripa  and  aiveus^  the  bed  and  bank  of  a  river.  In  both  cases 

t  Rigor,  ^  rectitudine  dicilur,  et  est  cursus  aqux  rectum  profluentis  tenorett 
ligniHcaos.  Sic  vigor  stilUcidii  rectus  ejus  fluzus  est.  Cahrini  Leucon  joridi- 
^sm^rijw.  I  have  therefore  translated  it 'directum.' 
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what  18  covered  by  the  highest  tide  belomgs  to  the  pablic,  aU 
above  it  is  private  property. 

<  Litut  est  quousque  maximus  <  The  shore  is  as  &r  as  the  great- 

fluctus  i  mari  pervenit.    Idque  est  wave  from  the  sea  reachesi 

Marcum  Tullium  aiunt,  cum  ar-  and  it  is  said  that  Marcus  Tullius 

Uter  esset,  primum  coostitutsse.*  first  established  that  when  he  was 

Dig.  50.  16.  96.  an  Arbiter.* 

« £st  autem  litus  maris  quale-       *  The  shore  of  the  sea  is  as  &r  as 

Biis  hibemus  fluctus    maximus  the  greatest  winter  wave  reaches.' 

excurrit.*  Inst.  2.  1.  3.  the  para-  The  paraphrase  of  Theophilos 

phrase  of  Theophilus  adds, » und^  adds '  wherefore,  in  summer  also^ 

et  aestate,  usque  ad  ea  loca  litus  we  bound  the  shore  by  the  same 

deiinimus,'  and  his  Scholiast  sub-  limits,*  and  his  Scholiast  subjoins 

joins  '  non  ut  mediis  caloribus  *  not  the  wave  of  midsummer,  but 

soiet,  sed  hibemus;  quoniam  hi-  of  winter;  because  in  winter  the 

erne  protissimum  mare  turbatur,  sea  is  hiost  agitated}  and  most 

mare  est  undabundum.*  swelled/ 

*  By  shorc^  the  Institutes  mean  up  to  the  high-water  mark,  or 
(where  little  or  no  tides,  as  in  the  Mediterranean)  as  high  as 
the  highest  winter  wave  washes.'  1.  Brown's  Civil  and  Admi- 
ralty law.  B.  2.  c.  1. 

We  must  not  however,  with  Mr.  Livingston,  pa.  61.  seize 

on  the  single  word  ^  hibemus,'  in  the  last  quotations, 
■*48       and  sacrifice  *io  that  both  the  fact,  and  the  reason  of  the 

law.  The  substance  of  the  fact  on  which  the  law  goes, 
is  that  there  is  a  margin  of  the  bed  of  the  river,  covered  at  high 
water,  uncovered  at  low.  The  season  when  this  happens  is  a 
matter  of  circumstance  onlv,  and  of  immaterial  circumstance. 
In  the  rivers  familiar  to  the  Romans  the  maximus  Jluctus^  or 
highest  wave,  was  in  the  winter;  in  the  Missisipi  it  is  in  sum- 
mer. Circumstance  must  always  vield  to  substance.  The  object 
of  the  law  is  to  reserve  that  margin  to  the  public.  But  to  reduce, 
with  Mr.  Livingston,  the  public  right  to  the  Summer  water-line 
would  relinquish  that  object.  The  explanations  quoted  from 
Vinnius,  from  Theophilus  and  his  Scholiast,  prove  from  the 
reason  of  the  law,  that  the  law  of  the  winter  tide  for  the  Po,  and 
the  Tyber,  must  be  that  of  the  Summer  tide  for  the  Missisipi* 
The  Spanish  law  therefore,  is  expressed  in  more  correct  terms j 


Digitized  by  VjOOQ IC 


58 

and  we  have  the  authority  of  Mr.  Livingston  [ibidem]  for  aayiii'y 
that  the  Justinian  code  is  the  common  law  of  Spiun* 


<  La  ribera  del  rio  se  entiende 
(odo  lo  que  cubre  el  agua  de  el, 
quando  mas  crece,  en  qualquiera 
lieropo  del  ago^  sin  salir  de  su 
yema  y  madre/  Curia  Phiiipica. 
2.  3.  1.  cited  Derb.  46. 


♦  The  bank  of  a  river  is  under- 
stood  to  be  the  whole  of  what 
contains  it's  waters,  when  most 
swelled,  in  whatsoever  time  of 
the  year,  without  leaving  it*s  bed 
or  channel.* 


This  is  the  law  correctly  for  all  rivers,  leaving  to  every  one 
il^s  own  season  of  flood  or  ebb. 

To  these  authorities  from  the  Roman  and  Spanish  law,  I  will 
add  that  of  the  French  Ordinance  of  1681.  $  43.  Art.  1«  on  the 
same  subject. 


<  Sera  r6put6  bord  et  rivage  de 
la  mer,  tout  cc  qu'elle  couvre  et 
d^couvre  [precisely  the  beach  or 
batture]  pendant  les  nouvelles  et 
pleines  lunes,et  jusqu'oille  grand 
flot  de  mer  cesse  de  8*y  faire 
sentlr.  II  est  facile  de  connoitre 
jusqu'ou  8*^tend  ordinairement 
le  grand  fiot  de  Mars,  par  ie  gra- 
vier  qui  y  est  d^po^e;  ainsi  il  ne 
but  pas  confondre  cette  partie 
avec  i*espace  o\i  parvient  quel- 
que  fois  I'eau  de  la  mer  par  les 
ouragans,  et  par  les  temp^tes. 
Ainsi  )'ig6  i  Aix  le  II.  Mai 
1743/  Boucher,  Institut  au  droit 
Maritime  27 1 3.  Nouveau  Com- 
jnentaire  sur  TOrdonnance  de  la 
Marine,  de  1681.  tit.  7.  Art  1. 


<  The  border  and  shore  of  th* 
sea  shall  be  reputed  to  be  the 
whole  which  it  covers  and  unco« 
vers  [precisely  the  beach  or  bat- 
ture] during  the  new  and  full 
moons,  and  as  far  as  to  where  the 
full  tide  of  the  sea  ceases  to  be 
perceived.  It  is  easy  to  know 
how  &r  ordinarily  the  full  tide 
of  March  extends;  by  the  gravel 
which  is  deposited  there;  there- 
fore we  must  not  confound  that 
part  with  the  space  where  the 
waters  of  the  sea  come  some- 
times, in  hurricanes  and  storms/ 
So  adjudged  at  Aix,  May  11^ 
1742. 


Let  us  now  embody  those  authorities,  by  bringing  together 
the   separate  members,  making  them  paraphrase  one 
another,  and  form  a  Single  description.  The  Digest  43.       *49 
12.  3.  with  Vinnius's  comment  will  stand  thus.  ^  The 
bank  ends  at  the  line  to  which  the  water  rises  at  it's  full  tide; 
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«iid  although  the  space  oext  below  it  is  sometimes  uneotered  tqr 
the  river,  wheo  reduced  by  heats  in  the  Siummer  season,  yet 
that  space  is  not  a  part  of  the  bank/  Now,  substituting  for  ^  the 
heats  of  the  summer  season*  which  is  circumsunce,  and  imraa- 
tcrtaU  the  term  ^low  water,'  which  is  the  substance  of  the  case^ 
nothing  can  more  perfectly  describe  the  beach  or  batture,  nor, 
collated  with  the  other  authorities,  make  a  more  consistent  and 
rational  provision.  ^  The  bank  ends  at  that  line  on  the  lev€e  to 
which  the  river  rises  at  it's  full  tide:  and  altho'  the  batture  or 
beach  next  below  that  line  is  uncovered  by  the  river,  when  re- 
duced to  it's  low  tide,  yet  that  batture  or  beach  does  not  there- 
fore become  a  part  of  the  bank,  but  remains  a  part  of  the  bed  of 
the  river,'  for  says  Theophilus  *  even  in  low  water  [ct  sestate] 
we  bound  the  bank  at  the  line  of  high  water.  Inst.  2.  1. 3.  ^  Th* 
bank  being  the  extima  alvei,  the  border  of  the  bedy  within  which 
bed  the  river  flows  when  in  it's  fullest  state  naturally^  that  is  to 
say,  not  when  *  imbribus,  vel  qua  alii  ratione,  ad  tempus,  ex- 
crevit,'  not  when  *  temporarily  overflowed  by  extraordinary 
rains  &c.'  Dig.  43.  12.  5.  but  ^  quando  mas  crece^  sin  salir  de 
8U  madre,  en  qualquiera  tiempo  del  ano,'  ^when  in  it's  fuQ 
height,  without  leaving  it's  bed,  to  whatsoever  season  of  the 
year  the  period  of  full  height  may  belong.'  This  is  unquestion- 
ably the  meaning  of  all  the  authorities  taken  together,  and  ex- 
plaining one  another* 

From  these  authorities,  then,  the  conclusion  is  most  rigorouslf 
exact,  that  all  is  river,  or  river's  bed^  which  is  contained  between 
the  two  banks,  and  the  high  water  line  on  them;  and  all  is  b^nk 
which  embraces  the  waters  in  their  ordinary  full  tide- 
Agreeably  to  this  has  been  the  constant  practice  and  extent 
of  grants  of  lands  on  the  Missisipi.  Charles  Trudeau  swears 
[Liv.  57.]  that  *  during  28  years  that  he  has  performed  the  func- 
tions of  Surveyor  General  of  this  province,  it  has  always  been 
in  his  knokge^  that  the  grants  of  lands  on  the  borders  of  the  Mis- 
sisipi, have  their  fronts  on  the  edge  of  the  river  itself,  and  when 
it's  waters  are  at  their  greatest  height.*  And  Laveau  Trudeau 
[Liv.  58.]  that  ^  the  concession  to  the  Jesuits,  he  believes,  was 
Hke  all  the  others,  that  is,  from  the  river  at  it's  greatest  height.' 
Thus  we  see  what  the  law  is;  that  it  has  been  perfecdy  un- 
derstood in  the  territory,  and  has  been  constantly  practised  on, 
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aad  consequently  that  neither  the  grant  to  the  Jesuits,  nor  f 
Bertand  Gravier,  could  have  included  the  beach  or  batture. 

It  will  perhaps  be  objected  that,  establishing  the  commence- 
ment of  the  bank  at  the  high  water  mark,  leaves  in 
bet  no  bank  at  all,  as  the  high  water  regularly  ^'^'^'^'' 
overflows  the  natural*  bank,  or  brim  of  the  channel.  ^50 
And  will  it  be  a  new  phsenomenon  to  see  a  river  without 
banks  sufficient  to  contain  it's  waters  at  their  full  tide?  The 
Missisipi  is  certainly  a  river  of  a  character  marked  by  strong 
Ceatures.  It  will  be  very  practicable,  by  exaggerating  these,  to 
draw  a  line  of  separation  between  this  and  the  mass  of  the 
rivers  of  our  country,  to  consider  it  as  9ui  generis j  not  subject 
to  the  laws  which  govern  other  rivers,  but  needing  a  system  of 
law  for  itself.  And  until  this  system  can  be  prepared  it  may  be 
abandoned  to  speculations  of  death  and  devastation  like  the  pre« 
sent.  But  will  this  be  the  object  of  the  sound  judge  or  legislator? 
it  19  ceruunly  for  the  good  of  the  whole  nation  to  assimilate  as 
much  as  possible  all  it's  parts,  to  strengthen  their  analogies,  ob« 
literate  the  traits  of  difference,  and  to  deal  law  and  justice  to  alt 
by  the  same  rule  and  same  measure.  The  bayous  of  all  that  ter- 
ritory and  of  the  country  thence  to  Florida  Point  are  without 
banks  to  contain  their  full  tides.  The  Missisipi  is  in  the  like 
state  as  far  as  Baton  Rouge,  where  competent  banks  first  rise  ou 
of  the  waters,  and  continue  with  intervals  of  depression  to  it'9 
upper  parts.  Many  of  the  rivers  of  our  maritime  states  are  un- 
der circumstances  resembling  these.  The  channel  which  nature 
has  hollowed  for  them  is  not  yet  deep  enough,  or  the  deposi- 
tions of  earth  on  the  adjacent  grounds  not  yet  sufficiently  accu^ 
mulated,  to  raise  them  entirely  clear  of  the  flood  tides.  Extensive 
bodies  of  lands,  still  marshy  therefore,  are  covered  by  them  at 
every  tide.  In  some  of  these  cases,  the  hand  of  man,  regulated 
by  laws  which  restrain  obstructions  to  navigation  and  injury  to 
others,  has  aided  and  expedited  the  operations  of  nature,  by 
raising  the  bank  which  she  had  begun,  and  redeeming  the  lands 
from  the  dominion  of  the  waters.  The  same  thing  has  been 
done  on  the  Missisipi.  An  artificial  bank  of  3,  4,  or  5  feet  has 
been  raised  on  the  natural  one,  has  made  that  sufficient  to  con- 
tain it's  full  waters,  and  to  protect  a  fertile  and  extensive  coun- 
try from  it's  ravages.  These  are  become  the  real  banks  of  the 
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rivet,  on  which  the  laws  operate  as  if  the  whole  ws» 
*^'  natural.  The  Nile,  like  the  Missisipi,  has  natural 
banks,  not  competent  in  every  part  to  the  conveyance  of  it's 
waters.  In  these  parts  artificial  banks  are,  in  like  manner,  raised^ 
through  which  and  the  natural  bayous  and  artificial  canals  the 
inundation,  when  at  a  givenf  height,  is  admitted;  this  being  in- 
dispensable to  fertilise  the  lands  in  a  country  where  it  never 
rains.  And  these  banks  of  the  Nile,  natural  and  artificial,  are 

recognised  as  such  by  the  Roman  law,  as  appears  ia 
^51       *a  passage  of  the  Digest  before  cited,  declaring  that 

it's  banks,  tho'  inundated  periodically,  are  not  thereby 
changed.  Nor  are  those  of  our  rivers  when  temporarily  over- 
flowed by  rains,  or  other  causes.  Wherever  therefore  the  banks 
of  the  Missisipi  have  no  high  water  line,  the  objection  is  of  no 
consequence,  because  the  lands  there  are  not  as  yet  reclaimed 
or  inhabited;  and  wherever  they  are  reclaimed,  the  objection  is 
Bot  true;  for  there  a  high  water  line  exists  to  separate  the  pri- 
vate from  public  right.^ 

t  Justnm  incrementam  [Nili]  est  cubitoram  xvi;  in  xii.  cubitis  fameim 
tentits  in  XIII  etiamnum  esurit:  xiv  cubita  hilaritatem  afferiint:  xv  aecurita^ 
tem:  XVI.  delicias:  maxiniuin  incrementum,  ad  hoc  xviyfuit  cubitonim  xviii* 
cram  ttet^re  aquae,  a[)ertis  molibus  admittuntur.  Plin.  hist  nat.  5.  9. 

^  This  part  of  our  subject  merits  fuller  development.  That  the  periodical 
•verflowings  of  some  rivers  do  not  differ  from  the  accidental  overflowings  of 
•thersy  in  any  circumstance  which  should  affect  the  law  of  the  high  water 
Mne,  in  the  one  more  than  in  the  other,  vAU  be  rendered  more  evident  by  tak- 
ing a  comparative  view  of  them.  To  bepn  with  ordinary  rivers.  1.  These  have 
along  their  greater  part,  and  some  of  them  through  their  whole  course,  natural 
banks  adequate  to  the  confinement  of  their  waters,  in  the  high  water  season, 
except  in  cases  of  accidental  inundation.  Here,  then,  the  Roman  authorities  tell 
us  the  inundation  does  not  change  the  baiik,  nor  the  landmark  on  it.  2.  Along 
ether  parts,  where  the  natural  bank  was  not  high  enough  to  contain  the  river 
in  it's  season  of  steady  high  water,  the  hand  of  man  has  raued  an  artificial 
bank  on  the  natural  one,  which  effects  this  purpose,  with  the  exception,  as  be* 
Ibre,  of  accidental  inundations,  where  such  happen  This  artificial  bank  per- 
forms all  the  functions  of  tlie  natural,  and  is  placed  under  the  same  law.  3.  In 
other  parts  of  them,  the  natural  banks  are  still  not  high  enough  to  contain  the 
high  tides,  nor  have  they  yet  been  made  so  by  the  hand  of  man.  Here  then  the 
law  cannot  operate,  because  the  local  peculiarities,  as  yet,  exclude  the  case 
fix)m  it's  provisions.  The  ground  so  covered  by  inundation,  has  been,  or  may 
yet  be,  public  property.  But  the  legislator,  instead  of  holding  it  as  the  bed  of 
the  river,  grants  it  to  individuals,  as  far  as  to  the  natural,  or  incipient  bank, 
t)iat  they,  by  completing  the  bank,  may  reclaim  the  laiMl»  for  their  own  and 
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^Having  Mcertatoed  vthat  the  batture  U  not,  and  #52- 

what  it  ia,  and  established  the  high  water  mark  as    Property  in 
the  line  of  partition  between  the  bed  and  bank  of   '^'^  ^  *'•"*'• 
ihc  river,  we  will  proceed  to  examine  to  whom  belongs  the 
ground  on  either  side  of  that  line? 

*e  public  beneiky  and,  this  done,  the  law  comet  into  action  on  it  Much  of 
1km  recUtmcd,  and  unreclaimed  land  eidstf  in  all  these  states. 

I  proceed  next  to  rivers  of  particular  chai*acter.  Of  which  among  those  ana- 
logous to  the  Missitipi.  the  Nile  is  best  known  to  us,  and  shall  be  described. 
That  river  entering  Upper  Egypt  at  it's  Cataracts,  flows  through  avalley  of  20 
9t  30  miles  wide,  and  of  450  miles  in  length,  bounded  on  both  sides  by  a  con- 
thmed  ridge  of  mountains.  Through  most  of  this  course,  it's  natural  banks  are 
sufficient  to  contain  it's  waters  in  time  of  flood,  till  they  rise  to  that  height,  at 
which,  by  their  law,  they  are  to  be  drfiwn  off.  In  low  parts  where  the  natural 
banks  are  not  sufficient,  tliey  have  been  raised  by  hand  to  the  necessary  height. 
In  addition  also  to  the  natural  bayoiu,  like  those  of  the  Missisipi,  they  have 
opened  numerous  canals,  leading  off  at  right  angles  from  the  river  towards  the 
mountains,  and  sufficient  to  draw  off  the  greatest  part  of  tjie  current  passinf^ 
down  the  river.  These,  in  ordinary  times,  are  closed  by  artificial  banks  raised 
to  the  level  of  the  natural  ones.  When  the  flood  is  at  a  height  sufficient  for  irri- 
gating and  fertilising  the  fields,  which  by  the  Kilometer  is  at  16  cubits  above 
the  bed  of  the  river,  these  artificial  banks  are  cut,  and  the  waters  let  in.  The 
plain  declining  gently  from  the  banks  of  the  river,  (which,  like  those  of  the 
Missisipi,  are  the  highest  ground,)  towards  the  mountains,  the  waters  are  there 
•topped,  as  by  a  dam,  and  continue  to  rise,  and  diffuse  themselves  till  they  re- 
flow  nearly  to  the  bank  of  the  river.  If  the  rise  ceases  there,  the  waters  re- 
main stagnant,  and  deposit  a  fertilising  mud,  over  the  whole  surface.  But  if 
uncommon  rains  above  occasion  a  continuance  of  the  rise  till  all  the  waters  meet 
over  tbe  summits  of  the  banks,  then  the  motion  of  that  in  the  river  is  communi- 
cated to  the  stagnant  water  on  tbe  plains,  a  general  current  takes  place,  and  in- 
stead of  a  depositum  left,  the  former  soil  is  swept  away  to  the  ocean,  and  famine 
ensues  that  year.  This,  the  traveller  Bruce  informs  us,  had  happened  three 
times  within  the  30  years  preceding  his  being  in  that  country.  When  the  waters 
have  withdrawn,  and  the  river  is  returned  into  it's  natural  bed,  the  banks  are 
repaired  in  readiness  to  restrain  the  floods  of  the  ensuing  year.  Such  is  the 
case  in  Upper  Egypt  When  the  river  enters  Lower  £gyptt  it  parts  into  two 
principal  branches,  the  Pelusian  and  Canopic,  which  diverge  and  reach  the  Me- 
diterranean at  about  TOO  miles  apart,  including  between  them  the  triangle  called 
the  Delta.  Besides  these,  there  are,  within  the  Delta,  three  natural  Batfous, 
and  two  canals,  dry  at  low  water,  which  make  up  the  famed  seven  mouths  of 
the  Nile.  The  mountains  diverge  as  do  the  main  branches  of  the  river,  the 
Eastern  going  off  to  the  isthmus  of  Suez,  and  the  Western  to  the  sea  near  Alez- 
sndria.  The  waters  lessened  by  depletion,  and  spreading  over  a  widening  plain 
are  reduced,  by  the  time  they  reach  the  base  of  the  triangle  at  the  sea,  to  one 
or  two  cubits  depth.  Banks,  therefore,  of  3  or  4  feet  high,  are  sufficient  to  pro- 
tect the  country  until  here  also  they  open  the  bojfoui  and  canals  which  intersect, 
the  triangle.  Here  then  the  cue  recurs  of  a  river  whose  natural  banks  are 

No.  XVII.  H 
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And  1.  As  to  the  bed  of  the  rirer,  there  ean  be  no  quettioo 
but  that  it  belongs  purely  and  simply  to  the  sovereign,  as  the 
representative  and  trustee  of  the  nation.  If  a  navigable  river  in- 

deed  deserts  it's  bed,  the  Roman  law  gave  it  to  the  adja- 
*5d       cent  proprietors;*  the  former  law  of  France  to  the  sove- 

reign;  and  the  new  Code  gives  it  as  an  indemnity  to 
those  through  whose  lands  the  new  course  is  opened.  But,  while 
it  is  occupied  by  the  river,  all  laws,  I  believe,  agree  in  giving  k 

partly  competent  to  contain  it*s  hig^  waters  in  common  floodt ,  and  are  fMUllf 
made  80  by  the  hand  of  man;  to  aa  to  funish  an  ordinary  bigh  water  line.  la 
extraordinary  floods  it  overflows  these  banks,  and  in  ordinary  ones  is  let  through 
them.  Yet  these  inundations,  as  the  Digest  declares,  do  not  change  the  banks. 
*  Nemo  dixit  Nilum  ripas  suas  mutare/  &c.  But  when  the  river  retires  within 
it's  natural  bed,  the  banks  arc  again  repaired:  <  cum  ad  perpetuam  sui  mensa- 
ram  redierit,  ripx  aWei  ejus  muniendae  sunt,*  ib.  [See  2.  Herodot.  6—19.  Stra- 
bo  788.  1  Univ.  Hist  391-413.  1  Mnittet  Description  de  I'Egypte  14—131. 
1.  De  la  Croix  33a  Encyclop.  Meth  Geographic.  Nil.  1.  Savary  3—14.  2.  Ss- 
vary  185—275. 1.  Votaey  34-48.  4.  Bruce  364-407] 

1.  The  Upper  Missisipi,  like  the  Upper  Nile,  has  competent  natural  banks 
through  probably  three  fourths  of  it's  whole  course.  There  then  the  Roman 
Uw  is  applicable  in  it's  very  letter.  2.  For  about  400  miles  more,  the  natural 
banks  have  been  aided  by  artificial  ones,  on  both  sides,  so  as  to  contain  all  the 
waters  of  the  flumen  plenissimum:  and  the  inhabitants  there  have  no  occaaioOg 
M  those  of  the  Nile,  to  open  their  banks  for  the  purpose  either  of  fertilising,  or 
irrigating  the  lands.  Here  then  there  is  still  less  reason,  than  in  the  case  of 
the  Nile,  to  say  that*  the  Missisipi  has  chan^^  it's  bank.'  3.  On  tbe  lower 
parts  of  the  Missisipi,  and  some  of  it's  middle  portion,  especially  on  the  Western 
flide,  artifidal  banks  have  not  yet  been  made,  and  the  country  is  regularly  inun- 
dated, as  it  is  on  those  parts  of  our  Atlantic  rivers  not  yet  embanked  But  our 
increasing  population  will  continue  to  extend  these  banks  of  our  Atlantic 
rivers;  and,  for  this  purpose,  our  governments  grant  the  lands  to  individuals. 
And  the  same,  we  know,  is  done  on  the  Missisipi.  The  Q/priercM  adjacent  to 
New-Orleans,  for  example,  though  covered  with  the  refluent  water  from  tbe 
lake,  we  know  have  been  granted  to  individuals,  and  will,  with  the  rest  of  tbe 
drowned  lands,  be  reclaimed  in  time,  as  all  Lower  £gypt  has  been. 

Thus  then  we  find  the  laws  of  the  Tyber  and  Nile  transferred  and  applied 
to  the  Missisipi  with  perfect  accordance,  and  that  all  rivers  may  be  governed 
by  the  same  laws.  Other  rivers  are  subject  to  accidental  floods,  which  are  de- 
clared however  not  to  disturb  tbe  law  o{  the  plenittitnutn  fumeti.  The  Nile  and 
Missisipi,  not  being  subject  to  accidental  floods,  the  fumen  plenissimufn  with 
them,  is  steady  and  undistuH>ed,  and  needs  not  the  benefit  of  the  exception. 
Nor  will  the  reason  of  the  law  be  changed,  whether  the  cause  of  the  inunda- 
dation  be  the  saturation  of  the  earth  and  fountains,  or  rains,  or  melted  snows, 
or  the  reflux  of  the  ocean.  The  principle  remains  universally  the  same,  that  the 
land  mark,  when  once  established  by  a  competent  bank,  is  not  changed  by  iB' 
undatioD*  or  by  any  cause  or  drcumstance  of  it's  high  waters. 
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to  Ac  sovereign;  not  as  his  personal  property,  to  become  an  ob- 
ject of  revenue,  or  of  alienation,  but  to  be  kept  open  for  die  free 
use  of  ail  the  individuals  of  the  nation. 

*  Flamina  omnia,  et  portus,  <  All  rivers  and  ports  are  pnb« 
publlca  sunt.*  Inst.  3.  1.3.  lie* 

*  Impossibile  est  ut  alveus  fin-  *  It  is  impossible  that  the  bed 
minis  public!  non  sit  pablicus.'  of  a  public  river  should  not  bt 
Dig.  43:  12.  7.  public* 

'  Litus  publicum  est  eatenils        ^  The  seashore  is  public  as  br 
^a  maiimns  fiuctus  exaestuat.    as  the  greatest  wave  surges.* 
Dig.  50.  16.96.  113. 

And  ^  littus'  we  have  seen  is  the  beach  or  shore  of  the  sea. 

*  As  to  navigable  streams  and  rivers,  on  which  boats  can  ply, 
die  property  of  them  is  in  the  king,  as  an  incontestable  right, 
naturally  attached  to  the  sovereignty;  and  since  public  things 
belonged  to  die  people  in  the  Roman  republic,  amongst  us  [in 
France]  they  must  belong  to  our  Sovereigns.'  Julien,  cited  by 
Thierry  10.  And  Prevost  de  la  Jannds,  in  his  Principles  of 
French  Jurisprudence,  after  having  said  that  the  property  of 
public  things  belongs  to  the  king  adds  *  subject  to  the  use 
thereof  that  is  due  to  the  people.'  Thierry,  ib. 

In  like  manner,  by  the  Common  law  of  England,  the  proper- 
ty, tarn  aqtuc  quam  soUy  of  every  river,  having  flux  or  reflux,  cnr 
susceptible  of  any  navigation,  is  in  the  king;  who  cannot  grant 
it  to  a  subject,  because  it  is  a  highway,  except  for  purposes 
which  will  increase  the  convenience  of  navigation.  ^The  king 
has  a  right  of  property  to  the  sea  shore,  and  the  maritima  in* 
crementa.  The  shore  is  the  land  lying  between  high  water  and 
low-water  mark  in  ordinary  tides,  and  this  land  belongeth  to 
die  king  tk  Jure  communis  both  in  the  shore  of  the  sea,  and  the 
shore  of  the  arms  of  the  sea.  And  that  is  called  an  arm  of  the 
sea  where  the  tide  flows  and  reflows,  and  so  far  only  as  the  tide 
flows  and  reflows.'  Hale  de  jure  maris,  c.  4.  cited  in  Bac.  Abr. 
Praerog.  B.  3. 

So  that  I  presume  no  question  is  to  be  made  but  that  the 
bed  of  the  Missisipi  belongs  to  the  sovereign,  that  is,  to  the 
Nation. 

2.  In  the  bank,  from  the  high  water  line  inland,  it  is  admit* 
ted  that  the  properqr  or  ownership^  is  in  the  Riparian  proprie- 
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tor  of  the  adjacent  field  or  farm:  but  the  use  it  in  &•  public^  (or 
lbs  purpoaes  of  Davigation  and  other  necessary  utea. 


*  Riparum  quoque  usus  publi- 
CU8  est  jure  gentium  [i.  e.  gentis 
humanae]  sicut  ipsius  fluminis: 

itaque  naves  ad  eas  appel- 
*54      lere,  funes  arboribus  ibi 

natis  religare,  onns  ali- 
^ttod  in  his  reponere,  cuilibet 
liberum  est,  sicut  per  ipsum  flu- 
men  navigare.  Sed  proprietas 
earuin,illorum  est,  quorum  prae- 
diis  h«rent:  qui  de  causi  arbo-^ 
res  quoque  in  eisdem  nutae  eorun« 
dem  aunt/  Inst.  2.  1.  4.  And 
Vinnius  adds  '  non  ut  litora  ma- 
ris) iu  ripas,  conditionem  flumi- 
nis sequi/ 

^  Publica  sunt  flumina,  portus, 
alveus  fluminis  quamdiu  a  flu- 
mine  occupatus,  ripae.  Harum 
rerum  omnium,  proprietas  nuUi- 
us,  si  ripas  exciperis,  quarum 
proprietas  eorum  est  qui  prop^ 
ripam  praedia  possidunt/  Vinnii 
Part.  jur.  L.  1.  c.  17. 


<  The  use  of  the  banks  is  public 
by  the  law  of  nations  [i.  e.  of  na- 
ture] as  to  navigate  the  river  it- 
self. Therefore  it  is  free  for 
every  *one  to  bring  his  ships  ta 
at  them,  to  make  feat  ropes  ta 
the  trees  growing  there,  to  dis- 
charge any  load  on  them.  Baft 
the  property  of  them  is  in  thoam 
to  whose  &rms  they  adhere;  for 
which  reason  the  trees  likefrise 
growing  on  them,  belong  to  the 
same.'  And  Vinnius  adds  <  th^ 
banks  do  not,  like  the  shores  of 
the  sea,  follow  the  condition  of 
the  river.* 

<  Rivers,  harbours,  the  beds  of 
rivers  as  long  as  occupied  by  the 
river,  and  the  banks  are  public. 
The  property  of  all  these  is  in  no 
one,  if  you  will  except  the  banks, 
the  property  of  trhich  is  in  those 
who  possess  the  farms  on  tho 
bank.' 


*'  Rivers,  streams,  high  roads  belong  to  all  men  in  common^ 
and  although  the  soil  of  the  banks  of  the  rivers  be  an  accessioa 
tx>  the  property  of  the  owners  of  the  contiguous  land,  yet  all  men 
may  make  use  of  them  so  far  as  to  make  fast  their  vessels  to  the 
trees  which  grow  there,  to  repair  them,  and  spread  their  sails 
on  the  banks;  and  they  may  there  discharge  their  goods.  Fish- 
ermen have  ako  a  right  to  dry  their  neu  there,  to  expose  their 
fish  for  sale  on  the  banks,  and  in  general  to  use  them  for  every 
purpose  of  their  art,  or  the  occupation  by  which  they  live** 
3  Part  id.  28.  6.  ci  ed  Thierry  9. 

*  The  same  usefulness  of  the  navigation  of  rivers  demands 
the  free  use  of  their  banks,  so  that  in  the  breadth  and  length 
necessary  for  the  passage  and  track  of  the  horses  which  draw 
the  boats  there  be  neither  tree  planted  nor  any  other  obatade 
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fai  the  nWiy.*  Oomdt,  Pub.  law.  U  d.  2.  9.  To  moor  their  vessels^ 
spread  their  sails,  unlade,  sell  their  fish,  &c.  are  here  mentioned 
for  example  only,  and  not  as  a  full  enumeration  of  the  variety 
of  uses  which,  flowing  from  the  public  rights,  may  be  exercised 
by  them.  In  England  it  is  said  to  have  been  decided  that  the 
public  have  no  common-law  right  to  tow  upon  the  banks  of  na- 
vigable rivers.  3  Term.  Rep.  253.  cited  Bac.  Abr.  highways  A* 

These  authorities  are  so  clear  that  they  need  no  explanation* 
The  text  is  as  plain  as  any  commentary  can  make  it. 

But  there  is  an  important  limitation  to  these  |jt„\tAtions 
rights.  Every  individual  is  so  to  use  them  as  not  of  tlie  rtghu 
to  obstruct  others  in  their  equal  enjoyment.  The  ^  P'^P^^^X- 
space  every  one  occupies  on  the  bank  or  bell,  as  in  a  high- 
way, a  market,  a  theatre,  is  his  for  reasonable  temporary 
purposes,  but  not  to  be  held  ^permanently.  The  adja-       *55 
cent  landholder  may  repair  or  fortify  his  bank  to  protect 
his  land  from  inundation,  but,  under  the  control  of  the  magis-r 
trate,  that  his  neighbours  be  not  injured.  He  cannot  divert  the 
course  of  the  stream,  or  even  draw  ofi*  water  from  it,  to  the 
iBJury  of  the  navigation;  nor  erect  any  work  which  shall  incom* 
mode  the  harbour  or  quai. 


<  Ne  quid  in  flumine  publico, 
rip&ve  ejus,  fiaciaS)  ne  quid  in  flu- 
nine  publico,  neve  in  npa  ejus 
immittas,  quo  statio>  iterve  navi- 
^o  deteriorsit.  Dig.L.  43. 1. 13.1. 
1.  Stationem  dicimus  a  statuendot 
is  igitur  locus  demonstratur,  ubi- 
cunque  naves  tut6  stare  posunt. 
yb.  i  13. 

«  Deterior  statio,  itemque  iter 
navigio  fieri  vidctur,  si  usus  ejus 
corrumpatur,  vel  difficilior  fiat, 
tut  minor,  vel  rarior,  aut  si  in  to- 
tum  auferatur.  Proinde,  sive  de- 
rivatnr  aqus,  ut  exiguior  facta 
minus  sit  navigabilis,  vel  si  dila- 
tetur,  aut  diffusa,  brevem  aquam 
firciat:  vel  contra  sic  coangustetur, 
et  rapidius  fiumen  faciat:  vel  si 
quid  aliud  fiat,  quod  navigationem 


«  You  are  not  to  do  any  thing 
in  a  public  river,  or  on  its  banks, 
you  are  not  to  cast  any  thing  into 
a  public  river,  or  on  its  banks, 
which  may  render  the  station,  or 
course  of  a  ship  worse.  It  is  call* 
ed  a  station^  from  statue re^  to 
place:  that  place  is  intended 
where  ships  may  safely  stay. 

*  The  station  and  course  of  a 
ship  seems  to  be  rendered  worse, 
if  it's  use  be  destroyed,  or  made 
more  difiicult,  or  less«  or  scantier, 
or  if  it  be  wholly  taken  away. 
Moreover,  if  water  be  drawn  oif, 
so  that,  being  scantier,  it  is  less 
navigable,  or  if  it  be  dilated,  or 
spread  out,  so  as  to  make  the  wa- 
ter shallow,  or  if  on  the  other 
hand  it  be  so  narrowed  as  to  make 
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incommodet,  diffidlioretn  fadat, 
vel  prorsus  impediat,  intcrdicto 
locus  eriu'   Dig.  43.  12.  15. 

*  Molino,  nin  canali  nin  casa, 
nin  torre.  nin  cabana,  nin  oiro 
edificio  ninguno,  non  puede  nin- 
guno  home  facer  nuevamcnte  en 
los  rios  por  los  quales  los  omes 
andan  con  sus  navios,  nin  en  las 
liveras  dellos,  porque  se  embar- 
rasse  el  uso  comun  dellos.  £  si 
al^^uno  lo  6cies!ie  y  de  nuevo,  6 
fuesse  fecho  antiguaniente,de  que 
▼iniesse  daiio  al  u:>o  comunai, 
debe  9cr  deribado.  Ca  non  seria 
coKa  guisada  que  el  pio  de  todos 
los  omes  comunalmente  se  estor« 
basse  por  la  pro  de  algunos.*  Par- 
tidus.  3.  38.  8.  cited  Derb.  48. 
Poydras  12. 


the  riTcr  more  rapid;  or  if  ctijr 
thing  else  be  done  which  incom« 
modes  the  navigation,  makes  it 
worse,  or  wholly  impedes  it,  there 
is  ground  for  interdict* 

^  Mill,  nor  canal,  nor  house,  nor 
tower,  nor  cabin,  nor  other  build* 
ing  whatsoever,  may  any  man 
make  newly  in  the  rirers  along 
which  men  go  with  their  vessels, 
nor  on  iheir  banks,  by  which  their 
common  use  may  be  embarraa* 
sed.  And  if  any  one  does  it  anewy 
or  were  it  antiently  done,  so  that 
injury  ia  done  to  the  common 
use,  it  ought  fo  be  destroyed.  For 
it  would  not  be  meet  that  the  be* 
ne6t  of  ail  men  in  common  should 
be  disturbed  lor  the  benefit  of 
some.* 


The  owner  of  lands  on  the  bank  of  a  river  may,  lioweveri 
make  or  repair  a  bank  to  protect  them  from  the  riven 


«56  *<  Quamvis  fluminis  na- 

turalem  cursum,  opere 
manu  facto  alio,  non  liceat  aver- 
tere,  tamen  ripam  suam,  adver* 
8us  rapidi  amnis  impetum,  mu« 
Hire  prohibitum,  non  est.'  Codex 
L.  7.  t.  41.  5  1. 


<  Although  it  is  not  allowed  to 
turn  the  natural  course  of  a  river 
by  another  made  by  hand,  yet  it 
is  not  prohibited  to  guard  one*8 
bank  against  theforce  of  arapM 
river.* 


But  he  is  not  permitted  to  do  even  this  if  it  will  affect  tbe 
public  right,  or  injure  the  neighbouring  inhabitants. 


*  In  flumine  publico,  inve  rip& 
ejus  facere,  aut  in  id  flumen  ri- 
pamve  immittere,  quo  aliter  aqua 
luat  quam  priore  sesute  fluxit, 
veto.  Dig.  L.  43.  tit.  13.  §  1. 

<  Quod  autem  sut,  aliter  fluat 
non  ad  quantitatem  aquae  fluentis 
pertinet,  sed  ad  modum^  et  ad 


*  I  forbid  any  thing  to  be  done 
in  a  public  river,  or  on  it*s  bankf 
or  to  be  cast  into  the  river  or  on 
it's  bank,  by  which  the  water 
may  be  made  to  flow  otherwise 
than  it  flowed  in  the  last  season.* 

*  When  he  says,  tojlow  other* 
vnsej  it  relates,  not  to  the  quan* 
tity  of  water,  but  to  the  manner 


Digitized  by  VjOOQ IC 


63 


figoitm  ciur^As  aquae  referen- 
dum est.  £t  81  quod  aliud  vitii 
9Ccolx  ex  fiicto  ejus  qui  conyeni- 
tur  sentient}  ioterdicto  locus  erit. 
lb.  $•  3. 

*  Sunt  qui  putent  excipiendum 
hoc  interdicto  ^*  quod  ejus  npx 
muniendae  causa  non  fiet/*  scili- 
cet  ut  si  quid  fiat  quo  aliter  aqua 
fluatf  si  tamen  muniendae  ripae 
caus&  fiat,  interdicto  locus  non 
At.  Sed  ne  hoc  quibusdam  pla- 
cet; neque  enim  ripae,  cum  in- 
commodo  accolentiumi  munien- 
dae sunt/  lb.  $.  6. 


and  direction  of  the  course  ef  the 

water.  And  if  the  neighbours  ex- 
perience any  other  evil  from  the 
act  of  him  who  is  convened,  there 
will  be  ground  for  interdict/ 

'  Some  think  liable  to  this  in- 
terdict only  •*  what  is  not  done 
for  the  purpose  of  strengthening 
th^  bank,'*  to  wit,  that  if  any 
thing  be  done  by  which  the  wa- 
ter may  otherwise  flow,  if  never- 
theless it  was  to  secure  the  bank 
there  is  no  ground  for  interdict* 
Bui  this  is  not  approved  by  others^ 
for  that  banks  are  not  to  be  se- 
cured to  the  inconvenience  of 
the  inhabitants.' 


More  particularly  full  and  explicit  as  to  the  inhibitions  of  the 
law  against  c»bstructing  the  bed,  beach  or  bank  of  a  sea  or  river, 
18  Noodt,  ProbabiL  Jiu*is  civilis.  4.  1.  1.  After  declaring  that 
as  fo  a  house,  or  other  such  thing,  built  in  a  public  river,  the 
law  18  the  same  as  obtains  as  to  the  sea  and  sea  shore,  he  pro- 
poses to  state,  1.  The  law  respecting  the  sea  and  it^s  shore,  and 
8.  As  it  respects  a  river  and  it^s  bank;  and  says. 


*  Ait  Celsus  maris  commu- 
nem  usum  esse,  ut  aeris;  jactas- 
que  in  id  piias  fieri  ejus  qui  jecit: 
Bed  id  concedendum  non  esse, 
ti  deteiior  litoris  marisve  usus 
eo  modo  futurus  sit.  Adeo  hoc 
quod  in  mari  exstructum  est,  fa- 
cientis  est.  Ut  tamen  exstruere 
liceat,  et  decreto  oftus  eatj  et  ut 
vnnoxia  adificatio  sit,  Porr6  ut 
usus  maris,  ita  usus  litoris,  sive 
communis,  sive  publicus  est  jure 
gentium;  et  ide6  licet  unicuique 
in  litore  sdificare,  litusque  aedifi- 
catione  suum  facere.  Si  tamen,ut 
b  mari,  ita  in  litore,  imfietravit: 
praeterea  si  non  eo  modo  deterior 


^  Celsus  says  that  the  use  of 
the  sea  is  common,  as  is  that  of 
the  ain  and  that  stones  laid  in  it 
were  his  who  laid  them,  but  that 
it  was  not  to  be  admitted  if  the  | 
use  of  the  shore  or  sea 
would  be  •the  worse.  So  •ST 
what  is  constructed  in  the 
sea,  is  his  who  constructs  it.  But 
to  make  it  lawful  to  construct,  a 
decree  is  necessary,  and  that  the 
construction  be  innocent.  More- 
over, as  the  use  of  the  sea,  so  that 
of  the  shore,  b  either  common,  or 
public,  by  the  law  of  nations.  And 
therefore  it  is  lawful  for  any  one 
to  build  on  the  shore,  and  to 
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futunis  rit  Q8US  Ktoris;  vel  nisi 
usus  publicus  tmfiediet.  Hoc  in 
mari  et  litoribus  jus  est.  Idem 
in  fluminibus  publicis,  Ulpiano 
teste.  Dig.  39.  2.  34.  cum  sic  ait, 
<  fluminium  publicorum  commu- 
nis est  usus,  sicut  viarum  publi- 
carum  et  litorum.  In  his  igitur 
public^  licet  cuilibet  sdificare,  et 
distruere,  dum  tamen  hoc  sine 
incommodo  cujusquam  fiat.' 
Vult  tamen  Ulpianus,  ut  xdificari 
possit,  aedificari  fiubUch  et  sine 
tujusquam  incommodo^  pariter 
ut  in  mari  et  litore  definitum: 


make  the  shore  his  by  the  b«uld* 

ing;  if  however,  as  in  the  sea,  so 
on  the  shore,  he  has  obtained 
permission:  and  proridcd  be- 
sides, the  use  of  the  shore  vriA 
not  thereby  be  rendered  worse, 
nor  the  public  use  be  impeded* 
This  is  the  law  as  to  the  sea  and 
it*s  shores.  It  is  the  same  as  to 
public  rivers,  according  to  Ulpi- 
an.  Dig.  39.  2.  24.  where  he 
says,  *'  the  use  of  public  rivers  is 
common,  as  of  highways  and 
shores.  In  these,  thereforei  any 
one  may  build  up,  or  pull  down. 


fiubUck  inquam,  seu  fiublicd  auc'    publicly,  provided    it    be    done 


*58 


without  inconvenience  to  any  one* 
That  you  may  build,  however, 
Ulpian  requires  that  you  build 
publicly^  and  mthout  inconverd^ 
ence  to  any  one;  in  like  manner 
as  is  prescribed  as  to  the  sea,  and 
it*s  shore:  publicfyj  I  say,  or  6y 
public  authority:  for  that  is  whai 
the  word,  publicly^  indicates. 
And  $.  2.  citing  Dig.  43.  12.  4. 
he  says,  <  it  is  asked  whether  he 
who  has  houses  on  both  banks  of 
a  public  river,  may  build  a 
bridge,  of  his  own  private  au- 
thority. He  answers,  he  cannot 
not?  and  if  he  does,  he  is  bound 
by  the  interdict.  The  reason  of 
the  answer  is,  that  by  building  a 
bridge  he  injures  the  use  of  a 
public  river.'    So  far  Noodt 

*The  same  is  the  law  as  to  highways  and  public 
places.  Dig.  43.  8.  2.  16. 


toritates  id  enim  hoc  verbum, 
publicly  indigitat.'  And  (§.  2.)  ci- 
ting Dig.  43.  12.  4.  he  says, 
'  qusesitum  est,  an  is,  qui  in 
utr&que  rip&  fluminis  publici  do- 
mus  habeat,  pontem  privati  juris 
[vel  privato  jure]  faccre  potest; 
respondit  non  posse.'  Et  si  facit, 
interdicto  teneri.  Causa  responsi 
est  quod,  cum  pontem  facit,  usum 
fluminis  publici  facit  deteriorem.' 
So  for  Noodt. 


*  Si  quis  i  principe  simpliciter 
impetraverit  ut  in  publico  loco 
aedificet,  non  est  credendus  sic 
xdificare  ut  cum  incommodo 
alicujuB  id  fiat.' 


*  If  any  one  obtains  leave,  sim- 
ply, from  the  prince,  to  build  in 
a  public  place,  it  is  not  to  be  un- 
derstood he  is  so  to  build  as  to  in- 
commode  another.* 


Digitized  by  VjOOQ IC 


65 


We  see  then  that  the  Roman  law  not  only  forbade  every  ape- 
des  of  construction  or' work  on  the  bed,  beach  or  bank  of  a  sea 
or  river^  without  regular  permission  from  the  proper  officer,  but 
even  annuls  the  permission  after  it  is  given,  if,  in  event,  the 
work  proves  injurious;  not  abandoning  the  lives  and  properties 
of  it's  citizens  to  the  ignorance,  the  facility^  or  the  corruption^ 
of  any  9fficer.  Indeed,  without  all  this  appeal  to  such  learned 
inthoritie§,  does  not  common  sense,  the  foundation  of  all  autho- 
rities,  of  the  laws  themselves,  and  of  their  construction,  declare 
it  impossible  that  Mr.  Livingston,  a  single  individual,  should 
have  a  lawful  right  to  drown  the  city  of  New-Orkans,  or  to  in- 
jure, or  change,  of  his  own  authority,  the  course  or  current  of 
a  river  which  is  to  give  outlet  to  the  productions  of  two  thirds 
of  the  whole  area  of  the  United  States? 

Such,  then,  are,  the  laws  of  Louisiana,  declaratory  •f  the  pub- 
lic rights  in  navigable  rivers,  their  beds  and  banks.  For  wc 
must  ever  bear  in  mind  that  the  Roman  law,  from  which  tfaeso 
extracts  are  made,  so  far  as  it  is  not  controlled  by  the  Customs 
of  Paris,  the  Ordinances  of  France,  or  the  Spanish  regulations, 
i$  the  law  of  Louisiana*  Nor  does  this  law  deal  in  precept  only, 
or  trust  the  public  rights  to  the  dead  letter  of  law  merely:  it 
provides  also  for  enforcement.  The  Digest,  L.  43.  tit.  15.  de 
ripi  munienda,  provides 


$.  1. '  Ripas  fiuminum  publico- 
rum  reficere,  munirej  utilissi- 
miim  esty— !</2bn  nc  ob  id  navi* 
gatio  dcterior  fiat:  ilia  enim 
sola  refectio  toleranda  est,  quae 
navigadonl  non  est  impedimen- 
to.' 

$.3.  *  Is  autem  qui  ripam 
Tult  munire,  de  damno  futuro 
debet  vel  cavere,  vel  satisdare) 
secundum  qualitatem*  personae. 


$.1.  <  To  repair  and  strength- 
en the  banks  of  public  riversy  is 
most  useful:  provided  the  navi- 
gation be  not  by  that  deteriorat- 
ed; for  those  repairs  alone  are  to 
be  permitted  which  do  not  im- 
pede the  navigation.' 

$.  3.  (  But  he  who 
would  strengthen  his 
his  bank,  should  give  either  an 
engagement,  or  security  against 


Surety. 


£t  hoc  interdicto  expressum  est,    future  injury,  according  to  the 
ut  damn!  infecti,  in  annos  decern,    quality  of  the  person.  And 
viri  boni  arbitratu,  vel  caveatur,    this  ^interdict  establishes      *59 
tcl  satisdetur.*  ^  that  the  engagement,  or 

security,  against    future  injury, 
shall  be  for  ten  years,  by  tho 
opinion  of  a  good  man.' 
No-  XVIL  t 
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"§.  4.  <  Dabitur  autem  satis  vi- 
clnis;  sed  et  his  qui  trans  fiumen 
possidebunt.* 

<  Ne  quid  in  loco  publico  &- 
cias,  inre  eum  locum  immitta8» 
qu&  ex  re  quid  illi  damili  detur. 
Dig.  43.  8.  2.  Ad  ea  loca  hoc 
interdictum  pertinct,  quse  pub- 
lico USUI  destinau  sunt:  ut  si 
quid  illic  fiat^  quod  privato  no- 
ceret.  Praetor  intercederet  inter- 
dicto  sue.  $.  5.— Adversus  eum 
qui  molem  in  mare  projecit,  in* 
terdictum  utile  competit  ei,  cui 
forte  haec  res  nocitura  sit:  si  au- 
tem nemo  damnum  sentitf  tuen- 
dus  est  isy  qui  in  Utore  sedificat, 
Tel  molem  in  mare  jacit.  $.  8. 
•—Damnum  autem  pati  fidetur, 
qui  commodum  amittit,  quod  ex 
publico  consequebaturf  quale- 
quale  sit.  $.  11.— -Si  tamen  nul- 
lum opus  foctum  fueritf  officio 
judicis  continetur,  ut  caveatur 
non  fieri/  $.  18. 


$.  4.  *  Security  shall  be  given 
to  the  neighbours)  and  also  to 
possessors  on  the  other  side  of 
the  river.* 

<  Yoo  are  to  do  notlung  in  asf 
public  placcy  nor  to  cast  any 
thing  into  that  place,  from  whi«h 
any  damage  may  follow.  This 
interdict  respects  those  placee» 
which  are  destined  to  public  use: 
and  that  if  any  thing  be-  there 
done,  which  may  injure  an  indi« 
vidual,  the  Praetor  may  interpose 
by  his  interdict.— Against  him 
who  projects  a  mole  into  the  seSf 
the  interdictum  utile  lies  for  him 
to  whom  this  may  possibly  do 
injury,  but  if  nobody  sustains 
damage*  he  is  to  be  protected 
who  builds  on  the  sea  shore^  or 
projects  a  mole  into  the  sea. 
—And  he  seems  to  suffer  injury 
who  loses  any  convenience! 
which  he  deriv^fd  from  the  pub* 
lie,  whatsoever  it  may  be.— But 
,  if  no  work  u  dcHie,  he  should  be 
constrained  by  the  authority  of 
the  judge  to  engage  that  nooe 
shall  be  done.* 


^  Seeing  the  use  of  rivers  belongs  to  the  public,  nobody  can 
make  any  change  in  them  that  may  be  of  prejudice  to  the  said 
use.  Thus  one  cannot  do  any  thing  to  make  the  current  of  the 
water  slower,  or  more  rapid,  should  this  change  be  any  way 
prejudicial  to  the  public,  or  to  particular  persons.  Thus  al- 
though one  may  divert  the  water  of  a  brook,  or  a  river,  to  wa- 
ter his  meadows,  or  other  grounds,  or  for  mills  and  other  uses; 
yet,  every  one  ought  to  use  this  liberty  so  as  not  to  do  any  pre- 
judice either  to  the  navigation* of  the  river,  whose  waters  he 
should  turn  aside,  or  the  navigatiotf  of  another  river  which  the 
said  water  should  render  navigable  by  discharging  ittelf  into  it, 
or  to  any  other  public  use,  or  to  neighbours  who  should  have  8 
'ike  want,  and  an  equal  righu'  Oom.  Pub.  law*  1. 8. 2*  1 1  • 
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^The  same  laws  make  it  peculiarly  incumbent  on  the  *6p 
government  and  it's  officers  to  watch  over  the  public 
property  and  rights,  and  to  see  that  they  are  not  injured  or 
intruded  on  by  private  individuals.  *  In  order  to  preserve  the 
navigation  of  rivers,  it  is  proper  for  the  government  to  prohibit 
and  punish  all  attempts  which  might  hinder  it,  or  render  it  in- 
convenient, whether  it  be  by  any  buildings,  fisheries,  stakes, 
floodgates  and  other  hindrances,  or  by  diverting  the  water  from 
die  course  of  the  rivers,  or  otherwise.  And  it  is  likewise  for- 
bidden to  throw  into  the  rivers  any  filth,  dirt  and  other  things, 
which  might  be  of  prejudice  to  the  navigation,  or  cause  other 
inconveniences.'  Dom.  Pub.  L.  1.  8.  2.  8. 

*  Quoique  la  mer  et  ses  bords  -  <  Although  the  sea  and  it's 
sdent,  suivant  les  principes  du  shores,  according  to  the  princi- 
droit  naturel,  des  choses  pub-  pies  9f  natural  law,  are  things 
fiques  et  communes  a  tous,  avec  public  and  common  to  all,  with 
fccult^  i  chacun  d'en  user  selon  liberty  to  every  one  to  use  them 
sa  destination,  neanmoins  il  ne  according  to  their  destination, 
ddt  pas  htre  permis  aux  uns  d*en  nevertheless  it  ought  not  to  be 
joQtr  au  prejudice  des  autres.  permitted  to  some  to  enjoy  them 
Ainsi  pour  pr6venir  les  inconve-  to  the  prejudice  of  others.  There* 
niens  qui  seroient  r6suit6s  de  la  fore  to  prevent  the  inconvenien- 
Iibert6  d*aser  de  la  chose  com-  ces  which  would  resuh  from  the 
mune,  il  a  fallu  que  cette  liberty  liberty  of  using  the  public  pro- 
fot  limit6e  par  la  puissance  pub-  perty,  it  is  necessary  that  that 
fique,  ainsi  que  s*en  explique  liberty  be  limited  by  the  public 
Domat,  &c.  Nouv.  Comment,  authority,  as  explained  by  Do* 
sor  Tordon.  de  168 1.  tit.  7.  art.  3.  mat,'  &c. 

Note. 

*  It  is  likewise  agreeable  to  the  law  of  nature,  that  this  liber- 
ty, which  is  common  to  all,  being  a  continual  occasion  of  quar- 
rels, and  of  many  bad  consequences,  should  be  regulated  in 
some  manner  or  other;  and  there  could  be  no  regulation  more 
equitable,  nor  more  natural,  than  leaving  it  to  the  sovereign  to 
provide  against  the  said  inconveniences.  For  as  he  is  charged 
with  the  care  of  the  public  peace  and  tranquillity,  as  it  is  to  him 
die  care  of  the  order  and  government  of  the  society  belongs, 
and  it  is  only  in  his  person  that  the  right  to  the  things  which 
may  belong  in  common  to  the  public,  of  which  he  is  the  head, 
OKI  reside;  he  therefore  as  head  of  the  commonwealth,  ought 
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^  ktve  the  dispeDsttion  and  exercise  of  this  rigbt«  tbat  he  wmj 
render  it  useful  to  the  public*  And  it  is  on  this  foundation  that 
Ibe  Ordinances  in  France  have  regulated  the  use  of  navigation^ 
and  of  fishing,  in  the  sea  and  in  rivers/  Donu  P.  If*  1-  8.  2.  1^ 

note.  Observe  that  the  work  of  Domat  was  published 
f61      in  1689,  and  he  died  in  1696.  *DicU  hist,  par  une  ao« 

ciete.  verbo  Domau  We  know  then  fiom  him  the  statfi 
of  the  laws  of  France,  at  a  period  a  little  anterior  only  to  the 
establishment  of  the  colony  of  Louisiana,  and  the  transfer  of  tba 
laws  of  France  to  that  colony  by  it's  charter  of  1713. 

To  the  provisions  which  have  been  thus  made  by  the  RonaaR 
and  French  laws  and  transferred  to  Louisiana,  no  particular  ad"* 
ditions,  by  either  the  French  or  Spanish  government,  have  been 
produced  on  the  present  occasion.  We  know  the  fact,  and 
thence  infer  the  law,  that  from  a  very  early  period,  the  go- 
vernors of  that  province  were  attentive  especially  to  whatever 
respected  the  harbour  of  New  Orleans,  which  included  the 
grounds  now  in  question.  We  see  them  forbidding  inclosures, 
or  buildings  on  them,  pulling  down  those  buih,  publishing  bans 
against  future  erections,  forbidding  earth  for  buildings  and 
atreeu  to  be  taken  from  the  shore  adjacent  to  the  city,  and  as- 
signing the  beach  Ste.  Marie  for  that  purpose,  protecting  all 
individuals  in  the  equal  use  of  it  as  a  Quai,  in  which  cares  and 
auperintendaace  the  Cabildo,or  City  Council, participated;  and 
on  the  change  of  government  we  see  that  council  pass  an  Ordi« 
nance  declaratory  of  the  limits  of  the  port  of  N.  Orleans,  and 
come  forward  in  defence  of  the  public  rights,  in  the  first  mo* 
ment  of  J.  Gravier's  intrusion,  by  pulling  down  his  inclosure^ 
and  when  that  intrusion  under  the  enterprise  of  Mr.  Livingston, 
assumed  a  more  serious  aspect,  they,  as  municipal  guardiana  of 
the  interests  of  the  city,  made  an  immediate  appeal  to  the  Judi- 
ciary, the  Executive  and  Legislative  authorities.  In  addition^ 
LeYcet  and  ^°^»  ^^  ^^  French  laws  for  the  protection  of  the  bed 
Police  of  and  bank  of  the  river,  the  territorial  legislature,  on 
Missisipi.        ^^  j^^jj  ^f  p^jj  jgQQ^  passed  an  Act,  reciting  that 

inasmuch  as  ^  the  common  safety  of  the  inhabitants  of  the  shores 
of  the  river  Missisipi  depends  not  only  on  the  good  condition  of 
the  levees  or  embankments,  which  contain  the  waters  of  the  said 
river;  but  also  on  the  strict  observance  of  the  laws  concerning 
the  police  of  rivers  and  their  banks,  which  are  in  force  in  this 
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Unrjlaiy,  and  ^r  which  it  is  forbidden  to  make  on  the  afaorasof 
the  rivers,  any  work  tcndbg  to  alter  the  course  of  the  waters,  or 
iocreaae  their  rapidity,  or  to  pnake  their  navigation  less  convex 
nient,  or  the  anchorage  less  sure,  [almoet  in  the  words  of  the 
Soman  law  ^  no  quid  in  flumine  publico'}  they  therefore  enact 
ibat  no  levee  shall  be  made  in  front  of  those  which  exist  at  pre* 
sent,  but  on  an  inquisition  by  12  inhabitants,  proprietors  of 
plantations  situate  on  the  banks  of  the  river,  convoked  for  that 
purpose,  by  the  Pariah  judge;  that  no  such  levee,  which  at  the 
time  of  passing  this  act  shall  happen  to  be  commenced  in  front 
of  others  already  existing,  shall  be  continued  or  finished, 
erithout  a  like  authorisation;*  that  those  who  act  in  con-^  *6S 
travention  sh:^  be  fined  100  dols.  for  every  offence  in 
contravention,  and  pay  the  expenses  of  removing  the  nuisance^ 
and  costs  of  suit;  and  prohibiting  the  receiving  compensation 
for  the  use  of  the  shores  under  a  penalty  of  500  dols.  A  law  of 
wonderful,  not  to  say  imprudent  and  dangerous  tenderness  lo 
the  riparian  proprietors,  who  are  thus  made  the  sole  judges  in 
cases  where  their  own  personal  interesu  may  be  in  direct  oppo- 
sition to  the  interests,  and  even  the  safety  of  the  city,  to  which 
k  gives  no  participation  or  control  over  the  power  which  may 
devote  it  to  destruction. 

This  act  is  partly  declaratory  of  the  existing  law,  and  partly 
additional.  Application  was  to  the  Prator  under  the  Roman 
law  (Dig*  43.  13.  6«)  for  permission  to  fortify  a  bank  for  the 
protection  of  a  farm.  He  might  refuse  permission  if  injurious; 
but  if  he  thought  it  would  not  be  injurious,  the  party  was  to 
|^?e  security  to  make  good  all  damages  which  should  accrue 
within  ten  years;  and  this  security  was  for  the  protection,  not 
only  of  immediate  neighbours,  but  of  those  also  on  the  opposite 
bank  ^  trans  flumen  possidentibus.'  The  Governor  and  Cabildo 
Kem  to  have  held  this  Praetorian  power  in  Louisiana,  as  well 
as  that  of  demolishing  what  was  unlawfully  erected.  This  act 
pf  the  Legislature,  without  taking  the  power  from  the  Gover- 
nor and  City  Council,  gives  a  concurrent  power  to  the  parish 
judge*  and  a  jury  of  12  riparians:  and  without  dispensing  with 
the  security  required  by  the  existing  law,. adds  penalties  against 
contravenera. 

And  surely  it  is  the  territorial  legislature,  which  not  only  has 
ijfc  power,  but  is  under  the  urgent  duty,  of  providing  regular 
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tions  for  the  governmeBt  of  this  river  and  it's  inhiMtaBt^ 
regulations  adapted  to  their  present  political  relations,  as  well 
as  to  the  peculiar  character  and  circumstances  of  die  river,  and 
the  adjacent  country.  Their  power  is  amply  given  in  the  act  off 
Congress  of  1804.  c.  38.  $  11.  *  The  laws  in  force  in  the  said 
territory,  at  the  commencement  of  this  act,  and  not  inconsntent 
with  the  provisions  thereof,  shall  continue  in  force,  undl  altera 
ed,  modified,  or  repealed  by  the  legislature.  $  4.  The  Cover* 
nor,  by  and  with  advice  and  consent  of  the  said  legislative 
council,  or  of  a  majority  of  them-,  shall  have  power  to  alter, 
modify,  and  repeal  the  laws  which  may  be  in  force  at  the  com* 
mencement  of  this  act.  Their  legislative  powers  shall  extend  tm 
all  the  rightful  subjects  of  legislation;'  with  special  exception!, 
none  of  which  take  away  the  authority  to  legislate  for  the  po- 
lice of  the  river.  And  if  ever  there  was  a  rightful  subject  of 
legislation,  it  is  that  of  restraining  greedy  individuak  from  de« 
atroying  the  country  by  inundation. 

Suspension  of  "^"^  ^^^  ^^  "*^^  ^^  noted  that  Mr.  Livingston^a 
Lhr.'s  works,  works  were  arrested  by  the  Marshal  and  posse  co* 
by  wbom.  mitatus,  by  an  order  from  the  Secreury  of  State  on 
#63  the  «25th  of  January  1808,  and  on  the  15th  of  the 

ensuing  month,  the  legislature  took  the  business 
into  the  hands  of  their  own  government,  by  passing  this  act. 
From  this  moment  it  was  in  Mr.  Livingston's  power  to  resunse 
his  works,  by  obtaining  permission  from  the  legal  authority. 
The  suspension  of  his  works  therefore  by  the  general  govern- 
ment was  only  during  these  21  days. 

.  That  Mr.  Livingston's  works  were  clearly  within 

'  the  interdict  of  the  Roman,  the  French  and  the 
Spanish  laws,  which  forbid  the  extending  a  mole  into  the  wa^ 
ter,  constructing  in  it  mills,  floodgates,  canals,  towers,  houses, 
cabins,  fisheries,  stakes  or  other  things  which  may  obstruct  or 
embarrass  the  use,  will  result  from  a  brief  recapitulation  of 
their  character  and  effects,  drawn  from  the  statement  before 
given;  For  it  is  not  to  establish  a  mill,  which,  though  an  intra- 
sion,  would  be  but  a  partial  one:  it  is  not  to  erect  a  temporary 
cabin  or  fisherman's  hut,  which  would  be  a  minor  obstacle:  but 
it  is  to  take  from  the  city  and  the  nation  what  is  their  port  in 
high  water,  and  at  low  tide  their  Quai;  to  leave  them  not  a  spot 
where  the  upper  craft  can  land  or  lie  in  safe^;  to  turn  die  cur- 
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rent  of  the  river  on  the  lower  suburbs  and  plantatibns;  to  em-> 
bank  the  whole  of  this  extensive  beach;  to  take  off  a  fourth  from 
the  breadth  of  the  river,  and  add  equivalently  to  the  rise  of  it^a 
waters;  to  demolish  thus  the  whole  lev^e,  and  sweep  away  the 
town  and  country  in  undistinguished  ruin.  And  this  not  as  a 
matter  of  theory  alone,  but  of  experience:  the  fact  being  known 
that  since  the  embankment  of  the  river  on  both  sides  through  a 
space  of  three  or  four  hundred  miles  the  floods  are  two  or  three 
feet  higher  than  before  that  embankment.  In  fine,  should  they 
have  time  to  save  themselves  from  inundation,  by  doubling  the 
height  and  breadth  of  their  levee,  it  is  that  they  may  fall  victims 
to  the  pestilential  diseases  which,  under  their  fervid  sun,  will 
kc  generated  by  the  putrefying  mass  with  which  he  is  to  raise 
up  the  foundation  between  the  old  and  new  embankments.  But 
has  he  entitled  himself  to  attain  these  humane  atchievements, 
by  fulfilling  the  preliminary. requisites  of  the  law?  Has  he  ob- 
tained the  Prsetorian,  or  Pro- Prsetorian  license,  that  of  the 
governor  and  cit}'  council,  to  erect  this  embankment?  Has  he 
given  security  for  all  the  damages  which  shall  be  occasioned  by 
his  works  for  ten  years?  Has  he  even  carried  his  case  before  a 
jury  of  12  brother  riparians?  Or  does  he  fear  to  trust  it  even  to 
those  having  similar  interests  with  himself?  lest  the  virtuous 
feelings  of  compunction  for  the  fate  of  their  fellow  citisens 
should  scout  his  proposition  with  honest  indignation?  And  yet, 
until  this  permission,  every  spadefut  of  earth  he  moved  was  ah 
outrage  on  the  law,  and  on  the  public  peace  and  safety, 
which  called  for  immediate  suppression.*  What  was  to  *64 
be  done  with  such  an  aggressor?  Shall  we  answer  in  the 
words  of  the  Imperial  edict,  on  a  similar  occasion,  that  of 
breakbg  the  banks  of  the  Nile?  Cod.  9.  38.  ^  Flammis  eo  loco 
consumatur,  in  quo  vetustatis  reverentiam,  et  propemodum 
ipsius  imperii  appetierit  sej^ritatem;  consciis  et  consortibus 
ejus  deportatione  constringendis;  sic  ut  nunquam  supplicandi, 
eis,  vel  recipiendi  civitatem  vel  dignitatem,  vel  substantiam^ 
licentia  tribuatur.'  ^  Let  him  be  consumed  by  the  flames  in  that 
spot  in  which  he  violated  the  reverence  of  antiquity,  and  the 
safety  of  the  empire,  let  his  accessories  and  accomplices  be  cut 
off  by  deportation  from  the  possibility  of  supplicating  forgive- 
ness, or  of  toeing  restored  to  country,  dignities  or  possessions.' 
Our  hornar  is  &ot  the  kss  because  our  laws  are  more  lenient. 
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Such,  then,  were  the  facts,  and  such  the  state  of 
the  law,  on  which  we  were  called,  and  repeatedly 
and  urgently  called,  to  decide:  not  indeed  in  all  the  fulness  m 
which  diey  have  since  appeared,  but  sufficiently  manifested  to 
show  that  an  atrocious  enterprise  was  in  a  course  of  execution^ 
which  if  not  promptly  arrested,  would  end  in  a  desolation  for 
which  we  could  never  answer.  The  question  before  us  was. 
What  is  to  be  donef  What  remedy  can  we  apply,  authorised 
by  the  laws,  and  prompt  enough  to  arrest  the  mischief? 

1.  Were  the  case  within  the  jurisdiction  of  our 

NubMicr^  ^^  ®^°  '*^*»  ^^'®  character  and  remedy  would  be  ob- 
vious enough.  A  navigable  river  is  a  highway^ 
along  which  all  are  free  to  pass.  And  as  the  obstructing  a  high*- 
way  on  the  land,  by  ditches  or  hedges,  or  logs  across  it,  or  • 
erecting  a  gate  across  it,  is  a  common  nuisance,  so  to  weaken 
injuriously  the  current  of  a  river,  by  drawing  oflF  a  part  of  it*s 
water,  to  obstruct  it  by  moles,  dykes,  weirs,  piles,  or  otherwise, 
is  a  common  nuisance;  and  all  authorities  agree,  that  every  one 
is  allowed  to  remove  or  destroy  a  common  nuisance.  Hawkins, 
P.  C.  1.  75.  13.  The  Marshal  and  posse,  instead  of  pleading 
the  order  from  the  Secreury  of  State,  have  a  right  to  say  ^  we 
did  this  as  citizens,  and  the  law  is  our  authority:'  and  it  would 
really  be  singular  if,  what  every  man  may,  or  may  not  do,  at  hia 
pleasure,  the  magistrate  who  is  sworn  to  see  the  law  executed, 
and  is  charged  with  the  cafe  of  the  public  property  and  rights, 
is  alone  prohibited  from  doing;  or  if  his  order  should  vitiate  aa 
act  which  without  it  would  have  been  lawful,  or  which  he  might 
have  executed  in  person.  It  would  be  equally  singular,  anid 
equally  absurd,  that  the  law  should  punish  the  magistrate  for 
hindering  Mr.  Livingston  from  doing  what  itself  had  forbidden 

^nd  would  punish,  and  reward  him  with  damages  for 
*65      having  been  restrained  *from  what  they  had  forbidden 

him  to  do.  The  law  makes  it  a  duty  in  a  bystander  to 
lay  hands  on  a  man  who  is  beating  another  in  the  street,  and  to 
take  him  off.  And  yet  it  is  proposed  that  the  same  law  shall 
punish  him  for  taking  oiF  one  who  was  engaged,  not  in  beating 
a  single  individual,  but  in  drowning  a  whole  city  and  country. 
This  is  not  our  law;  it  is  not  the  law  of  reason;  and  I  am  per* 
suaded  it  is  no  part  of  a  system  emphatically  called  ratio  scripteu 
If  it  is,  let  the  law  be  produced.  Until  it  is,  we  hold  every  man 
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•uthori^f  d  to  stay  a  wrongdoer,  in  the  coiomisstoQ  of  a  wrongs 
Id  which  himself  and  all  others  are  interested. 

2.  By  nature's  law,  every  man  has  a  right  to  seize  Forcible  en- 
and  retake  by  force,  his  own  property,  taken  from  ^* 

him  by  another,  by  force  or  fraud.  Nor  is  this  natural  right 
among  the  first  which  is  taken  into  the  hands  of  regular  go- 
vernment, after  it  is  instituted.  It  was'  long  retained  by  our 
ancestors.  It  was  a  part  of  their  Common  law,  laid  down  in 
their  books,  fecognised  by  all  the  authorities,  and  regulated  as 
to  certain  circumstances  of  practice.  Lambard,  in  his  Eirenar- 
cha.  B.  2.  c.  4.  says,  *  It  seemeth  that  (before  the  troublesome 
raigne  of  king  Richard  the  second,)  the  Common  law  permit* 
ted  any  person  (which  had  good  right  or  title  to  enter  into  any 
land,)  to  win  the  possession  by  force,  if  otherwise  he  could  not 
have  obtained  it.  For  a  man  may  see,  (in  Britton  fo.  115.)  thdt 
a  certain  respite  of  time  was  given  to  the  disseisee,  (according 
to  his  distance  and  absence,)  in  which  it  was  lawful  for  him  to 
gather  force,  armes,  and  his  friends,  and  to  throw  the  disseisor 
out  of  his  wrongful!  possession.'  Hawkins  in  his  Plc^s  of  the 
crown,  and  all  the  Abridgments  and  Digests  of  the  law  say  the 
same:  but,  not  to  take  it  at  second  hand,  we  will  recur  to  the  ear- 
liest authorities,  written  while  it  was  yet  the  law  of  the  land. 
Fleta  in  the  time  of  £.  1.  writes 

*  Si  facta  faertt  diseissina,  pri-  <  If  a  disseisin  has  been  com- 
mum  et  principale  competit  re-  mitted,  a  first  and  principal  re- 
medium  quod  ille  qui  ita  disseisi-  medy  lies,  that  he  who  has  been 
tus  est,  per  se,  si  possit,  vel  sump-  so  disseised,  by  himself,  if  he  can, 
ds  viribus,  vel  resumptis  (dum  or  taking  force,  and  retaking, 
tamen  sine  aliquo  inteiTallo,  (provided  it  be  without  any  in- 
flagrantc  disseisin^  et  maleficio)  terval,  the  disseisin  and  wrong 
rejiciat  spoliantem.  Quern  si  being  yet  flagrant,)  may  eject  the 
nullo  modo  expellere  possit,  ad  spoliator.  Whom,  if  he  can  by 
superioris  auxilium  erit  recur-  no  means  expel,  resort  is  to  be 
rendum.  Si  autem  verus  posses-  had  to  the  assistance  of  a  su- 
sor  absens  fuerit,  tunc  locorum  perior.  But,  if  the  rightful 
distantia  distinguere  oportebit,  possessor  were  absent, 
secundum  quod  fuerit  prop^  vel  then,  regard  must  ♦be  had  •ee 
long^,  quo  tempore  viz.  scire  to  the  distance  of  the. 
potuit  disseisinam  esse  factam,  ut  places,  according  as  it  was  near 
SIC,  allocatis  ei  rationabilibus  di-  or  far  off,  at  what  time,  for  in- 
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I^tionibus,  primo  die  cum  vene-  stance,  he  could  know  that  a  di^ 
fit,  statim  suum  dejiciat  disseisi-  seisin  had  been  committed,  that 
torem;  qui,  si  primo  die,  non  so,  reasonable  delays  being  allow* 
possit,  in  crastino,  vel  die  tcrtio  cd  him,  on  the  first  day  when  he 
vcl  ulterius,  dum  tamen  sine  comes,  he  may  immediately  eject 
fictitia,  hoc  facere  poterit^  vires  the  disseisor,  which  if  he  cannot 
sibi  resumendo,  arma  CQlligendo,  do  on  the  first  day^  he  may  on  the 
auxiliumquc  amicorum  convo-  morrow,  or  third  day,  or  later; 
cando/  Fleta  L.  4.  c.  3.  And  provided  however  he  do  it  with- 
Bracton  L.  4.  c.  6.  in  almost  to-  out  false  pretences,  by  taking  to 
tidem  verbis;  and  Britton  *  le  himself  force,  collecting  arms, 
premer  remedie  pour  disseisine  and  calling  in  the  aid  of  his 
est  al  disseisi  de  recollier  amys  et  friends.'  And  Bracton  L.  4.  c.  6. 
force  et  sauns  delay  faire  (apr^s  almost  in  the  same  words;  and 
ceo  que  il  le  purra  saver)  enget-  Britton  says,  <  The  first  remedy 
ter  Ics  disseisours.'  Britton  c.  44.    for  disseisin  is  for  the  disseisee  to 

collect  his  friends  and  force,  and 
without  delay,(after  he  may  know 
of  it,)  to  eject  the  disseisors.' 

This  right,  as  to  real  property,  was  first  restrained  in  England 
by  a  statute  of  the  5.  R.  2.  c.  7*  which  forbade  entry  into  lands 
with  strong  hand;  and  another  of  the  same  reign,  15.  R*  2.  c«  2. 
authorised  immediate  restitution  to  the  wrong  doer,  put  out  by 
forcible  entry.  And  even  at  this  day,  in  an  action  of  trespass, 
for  an  entry,  vi  et  armis^  if  the  defendant  makes  good  title^^he 
is  maintained  in  his  possession,  and  the  plaintiff  recovers  no 
damages  for  the  force.  Lambard  2.  4.  Hawk.  P.  C.  I.  64.  S. 
And  in  like  manner,  the  natural  right  of  recaption  by  force  s^ill 
exists,  as  to  personal  goods,  and  the  validity  of  their  recaption. 
Hawk.  1.  64.  1.  Kelway  92.  is  express.  Blackstone,  indeed,  3. 
1. 2.  limits  the  right  of  recaption  to  a  peaceable  one,  not  amount- 
ing to  a  breach  of  the  peace;  meaning,  I  presume,  that  the 
recaptor  by  force  may  be  punished  for  the  breach  of  the  peace. 
So  may  the  defendant  in  trespass  for  an  entry  vi  et  armis.  Yet 
in  an  action  of  detinue  for  the  personal  thing  retaken  by  force, 
the  first  wrong  doer  cannot  recover  it,  nor  damages  for  the  re- 
caption, any  more  than  ia  the  case  of  trespass  for  .lands.  So 
that  to  this  day  the  law  supports  the  right  of  recaption,  as  be- 
tween the  parties,  although  it  will  punish  the  public  offence  of  ar 
breach  of  the  peace. 
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When  this  natural  right  was  first  restrained 
among  the  Romans,  I  am  not  versed  enough  in  'Roroain  law. 
their  laws  to  say.  It  was  not  by  the  laws  of  the  XII 
tables,  which    continued  *long   their    only  laws.  *67 

From  the  expression  of  the  Institute,  ^  dtvalibus 
eonsiitutianibttSj   I  should  infer  it  was  first  restrained  by  some 
of  the  Emperors,  predecessors  of  Justinian.  L.  4.  t.  2.  $•  2. 

*  DiTatibus      constitntionibus  <  By  the  Imperial  constitutions 

prospectum  est,  ut  nemini  liceat  it  is  provided  that  no  one  shall 

vi  rapere  vel  rem  mobilem,  vel  take  by  force  a  thing  either  move- 

se  moventem,  licet  suam  ean-  able,   or   moving,  although   he 

dem  rem  existimat.   Quod  non  considers  it  as  his  own.— Which 

solum  In'  mobilibus  rebus,  qux  the  constitutions  have  ordained 

rapi  possunt,  constitutiones  ob-  to  take  place,  not  only  in  movea- 

tinere  censuerunt,  sed  etiam  in  ble  things,  which  may  be  Uken, 

invasionibus,  quae  circa  res  soli  but  also  in  intrusions  which  are 

fiunt.'  made  into  lands.' 

But  I  believe  that  no  nation  has  ever  yet  restrained  itself  in 
the  exercise  of  this  natural  right  of  reseising  it^s  own  posses- 
sions, or  bound  up  it's  own  hands  inthe  manacles,  and  cavils  of 
litigation.  It  takes  possession  of  it's  own  at  short  hand,  and 
gives  to  the  private  claimant  a  specified  mode  of  preferring  his 
chum.  There  are  cases,  of  particular  circumstance,  where  the 
sovereign,  as  by  the  English  law,  must  institute  a  previous  in- 
quest: but  in  general  cases,  as  the  present,  he  enters  at  once  on 
what  belongs  to  his  nation.  This  is  the  law  of  England. 
*  Whenever  the  king's  [i.  e.  the  nation's]  tide  appears  of  record, 
or  a  possession  in  law  be  cast  upon  him  by  jdescent,  escheat,  &c* 
he  may  enter  without  an  office  found:  for  if  his  title  appear  any 
way  of  record,  it  is  as  good  as  if  it  were  found  by  office:  and  if 
any  one  enter  on  him,  even  before  his  entry  made,  he  is  an  in- 
truder; he  cannot  gain  any  freehold  in  the  land,  nor  does  he  put 
the  king  to  an  assize  or  ejectment,  or  take  away  his  right  of 
entry:  for  he  cannot  be  disseised  but  by  record.  Stamford. 
Prserogativa  regis.  56.  57.  Com.  Dig.  Praerog.  D.  71.  the  sub- 
stance of  the  authorities  cited. 

What  are  the  prescriptions  of  the  Roman  law  in  this  case,  I 
do  not  know;  nor  are  they  material  but  inasmuch  as  they  may 
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be  the  lav  of  the  case  in  Louisiana.  A  Spanish  law  before 
cited,  p.  55.  forbidding  erections  on  the  beds,  or  on  the  banks 
of.  rivers,  says  expressly,  ^  si  alguno  lo  ficicse  debe  ser  deri* 
bado/  ^  If  any  one  does  it,  it  is  to  be  destroyed.'  And  the  con* 
stant  practice  of  the  Governors  of  deoAoUsfaing  such  erections 
was  the  best  evidence  of  the  law  we  could  obtain.  Not  skilled 
in  their  laws  ourselves,  we  bad  certainly  a  right  to  consider  th« 
Governor  and  Cabildo  as  competent  expositors  of  them,  and 
as  acting  under  their  justification  and  prescription.  We 
^^8  might  reasonably  think  ourselves  safe  *in  their  opinions 
of  their  own  law.  In  fact,  if  the  immediate  entry  was 
permitted  bv  the  English  law,  and  our  own,  we  thought  wc 
might,  a  fortiori^  conclude  it  permitted  by  those  of  the  pro- 
vince. We  had  before  us  too  the  example  of  many  of  the  states^ 

and  of  the  c^neral  crovemment  itself,  which  have 

never  hesitated  to  remove  by  force  the  Sqaaitcrs 
and  Intruders  on  the  public  lands.*  Indeed  if  the  nation  were 
put  to  action  against  every  Squatter,  for  the  recovery  of  their 
lands,  we  should  only  have  lawsuits,  not  lands,  for  sale.  While 
troops  are  on  parade,  should  intruders  take  possession  of  their 
barracks,  and  shut  the  doors,  are  they  to  remain  in  the  open  air 
till  an  action,  or  even  a  writ  of  forcible  entry  replace  them  in. 
their  quarters?  if  in  the  interval  of  a  daily  adjournment,  intvH? 
ders  take  possession  of  the  capitol,  may  not  Congress  uke  their 
seats  again  till  an  inquisition  and  posse  shall  reintroduce  tbtmd 

let  him  who  can,  draw  a  line  between  these  cases. 
hi"  whom!"*"     The  correct  doctrine  is  that  so  long  as  the  nation 

holds  lands  in  it's  own  possession,  so  long  they  are 
under  the  jurisdiction  of  no  court,  but  by  special  provision* 
The  United  States  cannot  be  sued.  The  nation,  by  it's  imme- 
diate represenutives,  administers  justice  itself  to  aU  who  have 
claims  on  it's  public  property.  Hence  the  numerous  petitions 
which  occupy  so  much  of  every  session  of  Congress  in  cases 

♦  Squaltere  or  Intniclers  on  the  public  or  Indian  lands  were  repeatedly  re- 
moved by  the  state  of  Virginia  before  its  cession  to  Con|!^ss,  by  the  old  Con- 
gress, (see  Jo«m.  15  June  1785,)  by  the  present  government  at  various  times, 
and,  as  is  believed,  by  other  individual  states  on  the  ground  of  natural  right 
only.  M&  Ifotf. 
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which  htve  not  been  confided  to  the  courts.  But  when  once 
they  have  granted  the  lands  to  iodtridaals,  then  the 
jurisdiction  of  the  courts  over  them  commences.  When  it 
They  &U  then  into  the  common  mass  of  matter  jus-  couru. 
ttdaUe  before  the  courts.  If  the  public  has  granted 
lands  to  B.  which  were  die  legal  property  of  A.,  A.  may  bring  • 
his  action  against  B.  and  Uie  courts  are  competent  to  do  htm 
justice*  The  moment  B.  attempts  to  take  possession  of  A's 
bmds,  the  writ  of  forcible  entry,  the  action  of  trespass  or  eject- 
ment, and  the  Chancery  process  furnish  him  a  choice  of  reme- 
dies. The  holders  of  prc^rty  therefore  are  safe  against  indivi- 
duals by  the  law;  and  they  are  safe  against  the  Nation  by  it^s 
own  justice:  and  all  the  alarm  which  some  have  endeavoured 
to  eiccite  on  this  subject  has  been  merely  ad  captandum  popU" 
htm.  As  if  the  people  would  not  be  safe  in  their  own  hands,  or 
in  those  of  dieir  representatives;  or  safer  in  the  hands  of  irre- 
sfMxisiUe  judges,  than  of  persons  elected  by  themselves  annually 
or  biennially.  The  truth  is,  no  injury  can  be  done  to  any  man 
by  another  acdng  eidier  in  his  own  or  a  public  character,  which 
may  not  be  redressed  by  application  to  the  proper  organ  to 
which  diat  portion  of  the  adminbtration  of  justice  nas  been 
assigned* 

3»  Our  third,  and  conclusive  remedy  was  that    Act  of 
prescribed  by  the  act  of  Congress  of  1807.  c.  91.  to    Congress, 
prevent  ^settlements  on  lands  ceded  to  the  U*  S. 
The  Executive   had  been  indulgent,  perhaps  re-  *69 

miss,  in  not  removing  Squatters  from  the  public 
lands,  under  the  general  principles  of  law  before  explained  and 
habitually  acted  on.  This  act  therefore  was  a  recent  call  on 
them  to  a  more  vigilant  performance  of  their  duty,  in  the  spe- 
cial district  of  country  lately  ceded  to  them  by  France,  with 
some  modifications  of  its  exercise  on  previous  settlers.  The  act 
has  two  distinct  classes  of  Intruders  in  view.  1.  Those  who, 
iefore  the  passing  of  the  acty  had  possessed  themselves  of  the 
holds,  and  were  actually  resident  on  them  at  the  time  of  pass- 
ing it:  and  2.  Those  who  should  take  possession  ajier  the  pas^ 
t€^e  of  the  act.  1.  With  respect  to  the  class  of  Intruders  before 
the  passage  of  the  act,  the  2d  section  provides  that,  on  renoun- 
cing all  ckim,  they  may  obtain  from  the  register  or  recorder, 
^rmission  to  remain  on  the  lands,  extending  their  occupation 
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to  320  acres,  $  3.  which  permissions  are  to  be  recorded;  but, 
$  4.  those  not  obtaining  permission  are,  on  three  months  notice, 
to  be  removed  by  the  marshal*  But  Mr.  Livingston  was  much 
too  wise  to  qualify  himself  for  the  benefit  of  these  sections,  by 
an  actual  residence  on  the  batture.  His  part  of  the  act  there- 
fore is  the  first  section  which  enacts  that  ^  if  any  person  shall 
take  possession  of  any  lands  ceded  to  the  U.  S.  by  treaty,  he 
shall  forfeit  all  right  to  them,  if  any  he  hath;  and  it  shall  be  law- 
ful for  the  President  of  the  U.  S.  to  direct  the  Marshal,  <^  the 
military,  to  remove  him  from  the  lands.  Providing  however 
that  this  removal  shall  not  affect  his  claim  until  the  Commis- 
sioners shall  have  made  their  reports,  and  Congress  decided 
thereon.'  The  tribunal  to  which  the  legislature  had  specially 
delegated  a  power  to  take  cognisance  of  the  claims  on  the  pubi- 
lie  lands  in  Orleans,  and  to  inform  them  what  lands  were  clear 
•f  claim,  and  free  to  be  granted  to  our  citizens,  was  a  board  of 
Commissioners:  and  the  plain  words  and  scope  of  the  law  were, 
to  keep  all  claims  and  prior  possessions  in  statu  juOy  «mtil  they 
could  be  investigated  by  these  Commissioners,  reported,  and 
decided  on  by  Congress.  And  this  act  indulgendy  provides  that 
the  right  of  a  person  removed  by  the  Executive  for  irregularly 
taking  possession  of  lands  which  he  thought  his  own,  should  not 
be  affected  by  this  removal,  but  that  he  might  still  lay  his  claim  be- 
fore the  Commissioners,  and  Congress  would  decide  on  it.  Mr. 
Livingston's  claim  was  clearly  within  the  purview  of  the  law. 
It  was  of  lands  ^  ceded  to  the  U.  S.  by  treaty,'  and  he  had 
*  taken  possession  of  them  after  the  passage  of  the  act.'  For  the 
decree  of  the  court  was  not  till  May  23,  '07,  and  his  possession 

_     .  was  subsequent  to  that.  If  he  should  say,  as  his 

Remitter.  -  ,     .  ^  •   .         «  wr«v     < 

counsel  seems  to  mtimate,  Opmions  LXVII.  that 

this  was  a  remitter  to  him  of  the  antient  possession 
*70  *of  Bertrand  Gravier,  I  answer  that  it  was  no  re- 

mitter against  any  one,  because  the  case  was  cordm 
non  judice^  as  will  be  shewn,  and  still  less  against  the  U.  S. 
who  were  no  parties  to  the  suit:  and  if  it  had  been  a  remitter, 
then  I  should  have  observed,  that  the  order  has  been  executed 
on  a  person  not  comprehend<:d  in  it;  for  it  was  expressly  re- 
strained to  possessions  taken  after^the  3d  of  March  'or,  in  that 
case  the  Marshal  must  justify  himself,  not  under  the  order,  but 
his  personal  right  to  remove  a  nuisance.  But  investigations,  re- 
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ports,  and  decisions  of  Congress  were  dangerous*  It  was  safer 
to  be  his  own  judge,  to  seize  boldly,  and  put  the  public  on  the 
defensive.  He  seizes  the  ground  he  claims^  and  refers  his  tide 
to  no  competent  tribunal.  When  ousted,  according  to  the  in- 
junctions of  the  statute,  and  repossession  taken  on  behalf  of  the 
U.  S.  he  passes  by  the  preparatory  tribunal  of  the  Commission- 
ers,  and  endeavours  to  obtain  a  decision  on  his  case  by  Congress 
in  the  first  instance:  in  this  too  he  has  been  disappointed.  Con- 
gress have  maintained  the  ground  taken  under  the  statute;  and 
Mr.  Livmgston  now  demands  the  value  of  the  lands  from  the 
magistrate  on  whom  devolved  the  duty  of  executing  the  statute. 

Taking  now  a  brief  review  of  the  whole  ground 
we  have  gone  over,  we  may  judge  of  the  correct*  ^^n|*"^*" 
ness  of  the  decision  of  the  Cabinet,  as  to  their  duty 
in  this  case.  I  trust  it  will  appear  to  every  candid  and  unbias- 
sed mind,  that  they  were  not  mistaken  in  believing 
That  the  Customs  of  Paris,  the  Ordinances  of  ihe  French  go- 
vernment, the  Roman  law  as  a  Supplement  to  both,  with  the 
special  acts  of  the  Spanish  and  Americam  legislatures,  com- 
posed that  system  of  law  which  was  to  govern  their  proceed- 
.     ings. 
That,  were  this  a  case  of  Alluvion,  the  French  law  gives  it  to 
the  Sovereign  in  all  cases;  and  the  Roman  law  to  the  private 
holder  of  rural  possessions  only. 
That  Bertrand  Gravier  had  converted  his  plantations  into  a 
fiiuxbourg,  and  appendage  of  the  city  of  New-Orleana;  with 
ikit  previous  sanction  of  the  Spanish  government,  according 
to  his  own  declarations,  by  which  those  claiming  under  hiiti 
are  as  much  bound,  as  if  made  \fy  themselves;  and  certainly 
by  its  subsequent  formal  recognitions,  and  confirmations, 
which  acted  retrospectively:  and  the  character  of  the  ground 
being  thus  changed  from  a  Rural  to  an  Urban  possession,  the 
Roman  law  of  Alluvion  does  not  act  on  it. 
That  even  had  his  ground  retained  it's  rural  character,  and  ad- 
mitting that  the  grant  to  him  ^face  au  Jleuv^  conveyed  the 
lands  to  the  water's  edge,  his  sales,  ^face  au  feuve^ 
conveyed  to  his  ^purchasers  the  same  right  wlUch  the      *71 
same  terms  had  brought  to  him,  and  they,  and  not  the 
plaintiff,  now  holds  the  rights  of  B.  Gravier,  whatever  they 
were. 
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That  John  Gravier  having  elected  to  Uke  the  estate  as  si  pur^ 
chaser  by  inventory  and  appraisement,  the  Batture,  if  Ber- 
trand's,  was  not  i^  that  inventory,  nor  consequently  purchased 
by  John  Gravien 

That  the  deed  from  him  to  De  la  Bigarre  was  fraudulent  and 
void,  as  well  by  the  lex  loci^  as  on  the  face  of  the  transaction. 

That  the  decision  of  the  court  in  his  favour  could  in  no  wise 
concern  the  United  States,  who  were  neither  parties  to  the 
suit,  nor  amenable  to  the  jurisdiction.  ^ 

And  consequently,  that  under  all  these  views  of  the  French 
law,  the  Roman  law,  the  conveyances  ^face  aufieuv^  Ae 
purchase  by  inventory,  and  the  fraudulency  of  the  deed  to 
Bigarre,  the  plaintiff's  claim  is  totally  unfounded.  And,  if 
void  by  any  one  of  them,  it  is  as  good  as  if  void  by  every 
one. 

But  it  has  appeared  further  that  the  batture  had  not  a  single 
characteristic  of  alluvion: 

That  the  hank  of  a  river  is  only  what  is  above  the  high  water 
mark: 

That  all  below  that  mark  is  bed^  or  alveus,  of  which  the  batture 
is  that  portion  between  the  high,  and  low  water  mark,  which 
we  call  the  beach: 

That  it  serves,  as  other  beaches  do,  for  a  port  while  covered, 
and  Quai  uncovered:  and  is  the  only  port  in  t^e  vicinity  of 
the  city  which  river  craft  can  use. 

That  as  a  part  of  the  bed  of  the  river,  it  is  purely  public  pro- 
perty. 

That  it  is  not  lawful  for  an  individual  to  erect,  on  either  the 
bed  or  bank  of  a  river,  finy  works  which  may  affect  the  con- 
venience of  nsivigatioo,  of  the  harbour  or  Quai,  or  endanger 
adjacent  proprietors  on  either  side  of  the  river. 

That  though  it  is  permissible  to  guard  our  own  grounds  against 
the  current  of  the  river,  yet,  so  only,  as  to  be  consistent  with 
the  convenietice  and  safety  of  others. 

That  of  this  the  legal  magistrates  are  to  be  judges  in  die  first 
instance;  but  even  their  errors  are  to  be  guarded  against  by  an 
indemnification  for  all  damages  which  shall  actually  accrue 
to  individuals  within  a  given  time. 

That  Mr.  Livingston's  works,  in  a  single  flood,  had  given 
alarming  extent,  both  in  breadth  and  height,  to  the  batture: 
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Iiid  turned  the  tffom  of  ilhe  river  agtimt  the  tewev  suburbt^ 
and  luibitalkms,  not  befere  exposed  to  them:  that  they  would 
de|nivt  the  public  of  what  was  their  Quai  in  low  wa- 
ter,  and  harbour^  in  times  of  flood:  that,  by  narrowing      *73 
the  river  one  fourth,  it  must  raise  it  in  equivalent  pro- 
portion, to  discharge  it's  waters:  that  thU  would  sweep  away 
the  kv6e,  city,  and  country,  or  quadruple  the  bulk  of  die 
lev£«,  and  the  inoreased  danger  to  which  that  would  exposa 
it:  andf  even  tbca^  wouM  infect  the  city,  by  the  putridity  of 
the  new  congeatioas,  with  pestilential  diseases,  to  which  it's 
dimate  is  already  too  much  predisposed* 
That  Mr.  Livingston  was  doing  dl  this,  of  his  own  authority, 
without  asking  permission  from  the  public  nsagistrate,  or 
giving  any  secnrity  for  the  indemnity  of  injured  citizens:     ^ 
That  imder  Ae  pressure  of  these  dangers,  the  Executive  of  the 
nation  was  cdled  en  to  do  his  duty,  and  to  extend  the  pro- 
tection of  the  law  to  those  against  whose  safety  dicse  out* 
rages  were  directed: 
And  that  the  authorities  givien  by  the  laws,  U  For  preventing 
obstroctions  in  the  beds,  or  banks  of  rivers.  3.  For  re-seising 
paUic  pixyerty  intruded  on;  and  3.  For  removing  intruders 
from  it  by  force,  were  adequate  to  the  object,  if  promptly  in* 
ler  posed* 

On  duly  weag^g  the  information  before  us,  Ofden  of  the 
winch  thoQgh  not  as  ample  as  has  since  been  re-  ^vernsaent. 
edvcd,  was  abundantly  sufficient  to  satisfy  us  of  the  facts,  and 
has  been  confirmed  by  all  subsequent  testimony,  we  were  all 
unanimously  of  opinion,  diat  we  were  authorised,  and  in  duty 
bound,  without  delay  to  arrest  the  aggressions  of  Mr*  Livings 
stoa  on  die  public  rights,  and  on  the  peace  and  safety  of  the 
cky  of  New-Orleans,  and  that  orders  should  be  immediately 
dispatched  lor  that  purpose,  restrained  to  intruders  since  the 
passage  of  the  act  of  March  3*  The  Secretary  of  State  accord* 
iagly  wrote  the  letter  of  Nov*  30,  to  the  Governor,  covering 
iostructiooe  for  the  Marshal  to  remove  immediately,  by  the 
civil  power,  any  persons  from  the  batture  Ste*  Marie,  who  had 
taken  possession  of  it  since  the  3d  of  March,  and  authorising 
Ac  Governor,  if  necessary,  to  use  military  force;  for  which  pur- 
pose a  letter  of  the  same  date  was  written  by  the  Secretary  at 
war  to  the  commanding  officer  at  New«Orieans*  This  force 
No.  XVII.  L 
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however  was  not  called  on.  The  bstmctioiit  to  the  Manhai 
were  delivered  to  him  about  9  o'clock  in  the  morning  of  the 
25th  of  Jan.  1808.  [Dorgenoy's  letter  to  the  Govcinor]  he  im- 
Proceedings  mediately  went  to  the  beach,  and  ordered  oflF  Mr. 
under  them.  Livingston's  labourers.  They  obeyed;  but  soon 
after  returned.  On  being  ordered  off  a  second  time,  the  princi- 
pal person  told  him  that  he  was  commanded  by  Mr.  Living- 
ston not  to  give  up  the  batture  until  an  adequate  armed  force 
should  compel  him.  And,  in  the  mean  Ume,  Mr.  Livingiton 
had  procured,  from  a  single  judge  of  the  superior  court 
*7d  of  the  territOT}',*  an  order,  purporting  to  be  an  iojunc- 
tion,  forbidding  the  marshal  to  disturb  Edward  Living- 
ston in  hb  possession  of  the  batture,  under  pain  of  a  contempt 
of  court.  The  marshal,  placed  between  contradictory  orders^ 
of  the  national  government  as  to  the  property  of  the  nation, 
and  a  territorial  judge  without  jurisdiction  over  it,  obeyed  the 
former;  collected  a  posse  comitatus,  ordered  off  the  labourers 
again,  who  peaceably  retired;  and  no  further  attempts  were 
afterwards  made  to  recommence  the  work. 
Chancery  I  have  said  that  the  marshal  received  an  order, 

juns  ic  on.  py^pQpjjQg  to  be  an  injunction.  An  authoritative 
injunction  it  could  not  be;  because  that  is  a  Chancery  process, 
and  no  Chancery  jurisdiction  has  been  given  by  any  law  to  Ac 
superior  court  of  that  territory.  It's  judges  were  first  establish- 
ed by  the  act  of  Congress  of  1804.  c.  38.  with  commissions  fbi^ 
four  years,  and  certain  specified  powers,  which  it  is  unneces- 
aary  to  state,  because  an  act  of  March  2,  of  the  next  year,  c.  83. 
established,  in  that  territory,  *a  government  in  all  respects 
similar  to  that  exercised  in  the  Missisipi  territory,'  which  g^ 
vernment  had  been  established  by  an  act  of  1798.  c.  5.  ^in  all 
respects  similar  to  that  in  the  territory  North-west  of  the 
Ohio.'  So  that  we  are  to  find  all  their  powers  in  the  Ordinance 
of  1787,  for  the  Norths  Western  territory,  in  which  are  the  fol- 
lowing words.  ^  There  shall  be  appointed  a  court  to  consist  of 
three  judges,  any  two  of  whom  to  form  a  court,  who  shall  have 
a  common  law  jurUdiction^  and  their  commissions  shall  con- 
tinue  in  force  during  good  behaviour.'  And  again  ^  The  inhabi- 
tants of  the  said  territory  shall  always  be  entitled  to  the  benefits 
of  the  writ  of  Habea$  corpusy  and  of  the  trial  by  jur}%*  New- 
commissions  were  accordingly  given  to  the  judges  appointed 
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tinder  the  first  law,  and,  instead  of  their  former  powers,  they 
were  now  to  have  a  common  law  jurisdiction.  By  these  words 
certainly  no  chancery  jurisdiction  was  given  them.  Every  one 
knows  that  common  law  jurisdiction  is  a  technical  term,  used 
in  contradistinction  to  a  chancery  jurisdiaion,  and  exclusive 
of  that,  the  common  law  ending  where  the  chancery  begins. 
The  one  authority  is  here  given,  and  therefore  they  have  it;  the 
other  is  not  given,  and  therefore  they  have  it  not.  For  they 
have  no  authority  but  that  which  is  given  by  the  legislature.  If 
diey  have  not  chancery  powers,  then,  by  this  law,  there  remains 
but  one  other  source  from  which  they  can  legally  derive  it.  The 
act  of  1804  before  mentioned  $  11,  says  ^the  laws  in  force  hi 
die  said  territory,  at  the  commencement  of  this  act,  and  not  in- 
consistent with  the  provisions  thereof,  shall  continue  in  force 
until  altered,  modified,  or  repealed  by  the  legislature.'  We  have 
seen  that  the  laws  in  force  were  the  French  and  Roman,  with 
perhaps  some  occasional  Spanish  regulations.  It  being  perfectly 
imderstood  that  these  were  not  meant  to  be  included  in 
fbe  ^change)  it  follows  that  the  term  common  law^  when  74^ 
applied  to  this  territory,  must  be  equivalent  to  the  com- 
mon law  of  that  land,  or  the  law  of  the  land.  Was  then  the 
estaUishment  of  the  French  and  Roman  laws  an  establishment 
of  the  chancery  system  of  law?  Will  it  be  said  that  the  Roman 
and  Chancery  laws,  for  instance,  are  the  same?  That  the  civil 
bnu^  and  the  chancery  are  synonymous  terms,  both  meaning  the 
same  system?  Nobody  will  say  that.  The  system  of  chancery 
law  is  pardy  concurrent,  but  chiefly  supplementary  and  correc- 
tive of  that  of  the  common  law.  It  somedmes  corrects  the 
harshness  of  the  letter,  where  that  includes  what  was  not  in- 
tended. It  gives  remedies  in  certain  cases  where  that  gave 
non^,  and  more  perfect  remedies  in  other  cases.  It  is  adapted 
to  die  common  law  as  one  part  of  an  indenture  is  to  it^s  coun- 
terpart. It  is  formed  to  tally  with  that  in  all  it's  prominences 
and  recesses,  it's  asperities  and  defects,  and  with  no  other  body 
of  law  on  earth.  It  consists  of  a  set  of  rules  and  maxims,  modi- 
fied by  the  English  Chancellors  thro'  a  course  of  several  centu- 
ries, derived  from  no  foreign  model,  but  contrived  to  reduce 
specifically  the  principles  of  comntion  law  to  those  of  justice. 
The  Roman  law  has  something  similar  in  it's  Jus  Prastorium^ 
where  the  dbcredon  of  the  Prsetor  was  permitted  to  mollify  and 
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ooifect  the  harafanesl  of  the  teg^Mscr^ttt.  But  to  appljrdie  fus 
Prai^ktm  to  our  commoa  lawv  or  our  chmcery  to  die  b^es 
scrifiitt  of  Ihe  Romant^  would  be  to  apply  to  om  thing  the  tally 
of  uDother,  or  to  miamateh  the  parte  of  diffsreiit  machimwi»ao  aa 
to  reader  them  tnconsisteat  and  iaipiiacticaUe*  Our  chaacrry 
tyatem  is  at  diiereat  from  the  civU,  as  fma  the  coomioQ  law« 
All  systemi  of  law  indeed  profess  to  be  foimded  oa  the  prioci* 
plea  of  Justice*  Bat  the  superstructures  erected  are  totally  daa« 
tinct*  The  chancery  then  being  a  system  deariy  distinct  from 
that  of  the  French  a^  Romafi  laws^  it  cannot  be  aaid  that  tba 
le^lature  of  the  U.  S.  by  estabUahiog  the  French  and  Ronsan 
lafws  in  Orieans,  established  there  the  chancery  system.  It  will 
not  be  pretended  that  the  process  of  mbpema^  used  in  the  pre* 
sent  case,  and  the  sde  and  peculiar  original  process  of  chancery, 
is  a  civil  law  process*  It  is  known  to  have  been  the  invention  of 
Wadtham,  Chancellor  of  Richard  II.  founded  on  the  statute  of 
Westminstel-  die  2d  c.  24.  giving  writs  in  c^mimili  castu 

Might  it  be  urgjed  (for  I  am  really  at  a  loss  to  conjecture  on 
IrlUit  groilnds  diis  power  has  been  assumed)  that  posBe■si^^ 
under  the  act  of  '04,  the  powers  of  die  chancery  combined  wkh 
those  of  the  French  and  Roman  laws,  the  subsequent  act  which 
gave  them  a  common  law  jurisdiction,  did  not  take  airay  dm 
odMTs}  Jh  totidtm  verbis  it  did  not,  but  in  cifoct  it  did  oom* 
pletely,by  changing  the  government  into  one  in  all  reqpects 
stmtlar  to  that  in  the  Missiaipi  territory,  where  there  was  no 

chancery  jurisdiction.  Moreover  there  is  not  a  word  in 
^5      the  act  of  '04,  which  gives  them  ^chanceiy  jurisdiction. 

It  soys,  ^  they  shaH  have  jurisdiction  in  att  criminal ^casea, 
and  original  and  appellate  jurisdiction  in  all  civil  casea  of  the 
vahse  of  100  doUam,  and  the  laws  in  forccat  theoommencament 
of  this  act  shall  continue  in  force.'  Heve  dien  is  their  jurisdic- 
tion, and  the  particidar  sjrstem  of  law  aocording  to  which  th«y 
are  to  exercise  it,  and  die  chancery  made  no  part  of  that  lyatam 
This  argument  too  would  suppose  that  to  the  French,  the  An* 
man,  the  Spaoidi  and  the  Clmocery  laws,  die  common  lasr  sma 
ifeo  added.  This  would  be  an  extraordinary  apecmole,  indeed., 
and  the  knputatioo  of  such  an  intention  would  be  an  ineult  on 
the  legishture.  Their  laws  have  always  some  rational  ^Agaot 
in  view;  and  are  so  to  be  construed,  as  to  produce  order  and 
fostice.  But  this  constmction,«stablishing  so  maiqr  aystema^  and 
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these  inooBsifteat  and  conUpadictoay,  would  produce  anarchy 
aad  chaos,  and  a  dksolutioa  of  all  lav,  of  all  rights  of  person 
or  jnroperty.  And  what  would  be  the  consequences  of  carrying  on 
a  q^stem  of  chancery  concurrent  with  the  French  and  Roman 
lavs}  A  case  is  brought,  for  instance,  into  their  court  of  chan- 
Gcryt  I  ask  the  honourable  judges,  is  the  law  of  chancery,  in  this 
case,  tlie  same  as  the  civil  law?  If  the  same,  what  need  of  cal* 
Gag  in  the  syst^n  of  chancery?  If  different,  will  you  decide 
ilfsinat  the  law  established  by  the  legidature?  If  you  carry  on 
two  systems,  the  one  of  whibh,  in  any  case,  gives  a  right  to  A. 
ttd  the  other  to  B.  the  suitor  who  covets  his  neighbour's  pro- 
perty needs  only  to  chuse  that  court,  the  rules  of  which  will 
ff9t  it  to  him.  Thus  all  rights  will  be  set  afloat  between  two 
opposite  systems.  The  wisdom  of  the  legislature  therefore  has 
been  as  sound  in  not  giving  a  chancery  jurisdiction4U>ncun«ntly 
witb  theeivil  law,  as  the  judges  have  been  ill-advised  in  usurp- 
11^  iu  And  have  they  adverted  to  the  national  feeUags,  when 
dMOy  have  ventured,  on  their  own  authority,  to  abolish  the  trial 
kf  jury  pledged  by  the  Ordinance  to  the  inhabitants  for  tveii 
Whoever  wishes  to  sake  from  Us  opponent  the  benefit  of  this 
tiMis  has  only  to  bring  his  suit  in  the  court  of  chancery.  In  dits 
very  owe,  on  which  the  well  being  of  a  great  city  is  su^)ended, 
nojary  was  called  in.  The  judges  took  upon  themselves  to  de- 
cide both  fact  and  lav;  aiware,  at  the  same  time  that  a  jury 
ooidd  not  have  beea  found  in  Orleans,  which  would  not  have 
givca  a  contrary  decision.  I  shall  not  ascribe  either  favouritism^ 
or  intentional  wrong  to  them:  but  they  ought  not  to  be  sur- 
prised, if  those  do  whose  interests  and  safety  are  so  much 
«  jeopardisad  by  this  shuffle  of  the  judges  into  the  place  of  the 
ptjm  It  is  mudi  regretted  that  these  respeetable  judges  have 
sctsttch  an  examfde  of  aotipg  agsunstlaw.  It  will  be  more  re- 
gretted if  they  do  not,  by  die  spontaneous  exertion  of  their  own 
good  sense  and  self-denial,  tread  back  their  steps,  and  perceive 
that  tbeve  is  more  honour  and  magnanimity  in  correot- 
iogi  than:^*})ersevering  in  an  error.  They  had  befete  them  76^ 
too  die  example  of  their  neighbours,  of  the  Missisipi 
territory,  whose  government  was  expressly  made  the  model  of 
theirs.  Their  jud^,  like  themselves,  entided  to  common  law 
jurisdietion-onhr^  and  sensible  it  needed  the  mollifying  hand  of 
the  chaaceiy,  did^iot  think  the  assumption  of  it  within  their 
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competence.  The  territorial  legisIa(^re  therefore  invedted  there 
with  the  jurisdiction.  The  Judiciary  power  of  the  Indiana  tcr» 
ritory,  modelled  by  the  same  Ordinance,  was  enlarged  in  like 
manner  by  the  local  legislature.  And  yet  the  Orleans  territory, 
least  of  all  needed  the  aid  of  a  Chancery,  as  possessing  already 
a  corresponding  corrective,  well  adapted  to  the  body  of  their 
law,  to  which  the  system  of  Chancery  was  entirely  inapplicable. 
Although  I  had  before  noted,  pages  16,  68.  that  the  Becree 
of  this  court  was  a  nullity  as  to  the  United  States,  1.  Because 
they  were  not  a  party,  nor  amenable  to  their  tribunal;  2.  Because 
also  it  was  on  a  subject  over  which  they  had  no  jurisdiction,  I 
have  thought  it  useful  to  prove  it  a  nullity;  3dly.  Because  ^e 
result  of  a  process,  and  of  a  course  of  pleading  and  trial  belong* 
ing  to  a  court  whose  powers  they  do  not  possess  by  law,  in 
which  course  of  action  the  law  considers  thfcm  as  mere  private 
persons,  is  entitled  to  the  obedience  of  no  one.  I  have  done  this 
the  rather  because  it  has  been  seised  as  a  ground  of  censure  on 
the  Executive,  as  violating  the  sanctuary  of  the  judicial  depart* 
ment,  and  of  inculpating  the  Marshal,  who,  placed  between  two 
conflicting  authorities  had  to  decide  which  was  legitimate,  and 
decided  correctly,  as  I  trust  appears,  in  obeying  that  which  or- 
dered him  to  remove  the  plaintiiF  from  an  usurped  possession. 
Act  of  ter-  '^^  territorial  legislature,  three  weeks  after, 
ritorial  Le-  took  up  the  subject,  and  passed  an  act  prescribing 
^  in  what  manner  riparian  proprietors  should  proceed* 

who  wished  to  make  new  embankments  in  advance  of  those 
existing.  This  gave  to  Mr.  Livingston  an  easy  mode  of  apply- 
ing for  permission  to  resume  his  enterprise;  and  had  he  obtain* 
ed  a  regular  permission,  certainly  it  would  have  been  duly 
respected  by  the  National  executive.  On  the  1st  of  March  I 
received  from  Governor  Claiborne  a  letter  of  Jan.  29.  informing 
me  of  the  execution  of  our  orders,  and  covering  a  vote  of 
thanks  from  the  legislative  council  and  House  of  Represen- 
tatives of  Orleans,  for  our  interposition:  and  on  the  7th  of  the 
same  month,  I  laid  the  case  before  Congress  by  the  foilowiag 
message. 

*  To  the  Senate  and  House  of  Representatives  of 

^^^  the  United  States.  In  the  city  of  New-Orieans  and 

adjacent  to  it,  are  sundry  parcels  of  ground,  some 

of  them  with  buildings  and  other  improvements  on  them,  which 
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ie  is  my  duty  to  present  to  the  attention  of  the  legislature. 
The  title  to  *tbese  grounds  appears  to  have  been  retain-  ^77 
ed  in  the  former  sovereigns  of  the  province  of  Louisiana, 
as  public  iiduciuiesvand  for  the  purposes  of  the  province.  Some 
of  them  were  used  for  the  residence  of  the  Governor,  for  pub* 
Uc  offices,  hospitak,  barracks,  magazines,  fortifications,  levees, 
8cc«  others  for  the  jtown  house,  schools,  markeu,  landings,  and 
other  purposes  of  the  city  of  N.  Orleans.  Some  were  held  by 
religious  corporations,  or  persons;  others  seem  to' have  been  re« 
served  for  future  disposition. 

To  these  must  be  added  a  parcel  called  the  batture,  which  re* 
quires  more  particular  description.  It  is  understood  to  have 
been  a  shoal,  or  elevation  of  the  bottom  of  the  river,  adjacent  to 
the  bank  of  the  suburb  St.  Mary,  produced  by  the  successive 
depositions  of  mud  during  the  annual  inundations  of  the  river, 
and  covered  with  water  only  during  those  inundations.  At  sdl 
other  seasons  it  has  been  used  by  the  city,  immemorially,  to 
furnish  earth  for  raising  their  streets,  and  court  yards,  for  mor- 
tar and  odier  necessaiy  purposes,  and  as  a  landing  or  Quu  for 
unlading  firewood,  lumber,  and  other  articles  brought  by  water. 
This  having  lately  been  claimed  by  a  private  individual,  the 
city  opposed  the  daim  on  a  supposed  legal  tide  in  itself:  but  it 
has  been  adjudged  that  the  legal  title  was  not  in  the  city.  It  is 
however  alleged  that  that  tide,  orig^ally  in  the  former  sove- 
reigns, was  never  parted  with  by  them,  but  was  retained  by 
them  for  the  uses  of  the  city  and  province,  and  consequently  has 
now  passed  over  to  the  U.  S.  Until  this  question  can  be  de- 
cided under  legislative  authority,  measures  have  been  taken 
according  to  law,  to  prevent  any  change  in  the  state  of  things, 
and  to  keep  the  grounds  clear  of  intruders.  The  settlement  of 
this  title,  die  appropriation  of  the  grounds  and  improvements 
formeriy  occupied  for  provincial  purposes  to  the  same,  or  such 
other  objects  as  may  be  better  suited  to  present  circumstances; 
the  confirmation  of  the  uses  in  other  parcels  to  such  bodies  cor- 
porate, or  private,  as  may  of  right,  or  on  other  reasonable  con- 
siderations, expect  them,  are  matters  now  submitted  to  the 
determination  of  the  legislature.  The  papers  and  plans  now 
transmitted,  will  give  them  such  iaformadon  on  the  subjecu  as 
I  possess,  and,  being  moedy  originals,  I  must  request  that  they 
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ma;i^  be  coromanicftted  from  the  one  to  the  otf^r  house,  t6 
answer  the  purposes  of  both.  TH:  JEFFERSON.  Mat.  7, 
1808.' 

This  removal  of  the  case  before  Congress  doeod 
Sl'!^*b^^     the  official  duties  of  the  Exeevtive,  and  hit  Mier- 
Ibrethem.  *     ference  respecting  these  grounds:  except  tfaait,  the 
aUomey  of  the  United  States  for  the  district  of 
Orleans  having  given  written  permission  to  the  iidiabitams  to 
use  the  batture  as  before,  thb,  on  the  application  of  Mr.  Living- 
ston, was  directed  to  be  withdrawn  by  a  letter  isoxBL  the  Secre- 
tary of  State,  of  Oct.  5.  '09.  This  was  correct*  It  placed 
78*      the  inhabitants  exactly  *on  their  former  footing,  widiovt 
either  permission  or  prohibition  on  the  part  of  the  Na- 
tional government. 

The  poseessiorij  the  only  charge  of  the  Executive,  was  now 
cleared  from  intrusion,  and  restored  to  it's  former  e«Bditmi: 
and  the  question  ol  title  committed  to  the  Legiakrtim,the  only 
authority  competent  to  it's  deciMon.  if  they  considered  the 
ground  taken  by  the  Executive  as  incorrect,  dwir  vot)e,or  their 
reference  of  the  case  to  Commissioners,  would  correct  it:  and 
as  to  damages,  if  any  could  jusdy  be  claimed,  they  were  diie,aB 
in  other  cases,  not  from  the  judge  who  decides,  but  the  party 
which,  without  right,  receives  the  intermediate  profits.  If,  on 
the  other  hand.  Congress  should  deem  the  public  right  too  pal* 
pable,  (as  to  me  it  clearly  appears,)  and  the  claim  of  the  pfauntiC 
too  frivolous,  to  occupy  their  time,  they  would  of  course  pass  it 
by.  And  certainly  they  might  as  properly  be  urged  to  waste 
their  time  in  questioning  whether  the  beds  of  the  Potomak,  the 
Delaware,  or  the  Hudson,  were  public  or  private  property,  as 
that  of  the  Missisipi.  Their  refusing  to  act  on  this  claim  there* 
fore  for  five  successive  sessions,  though  constantly  solicited, 
and  their  holding  so  long  the  ground  taken  by  die  Executive,  is 
an  expression  of  their  sense  that  the  meastu^  has  been  conect. 
I  have  gone  with  some  detail  into  die  question 
biliiyof  a       of  the  plaintiff's  right,  because,  however  confident 
public  func.     of  indulgence,  in  the  case  of  an  honest  error,  I  be^ 
lonaiy.  Hcved  it  would  be  more  satisfactory  to  show,  that 

in  the  exercise  of  the  discretionary  power  entrusted  to  me  by 
Congress,  a  sound  discretion  had  been  used,  no  act  of  oppres- 
sion had  been  exercised,  no  error  committed^  and  consequently 
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no  wrong  done  to  the  phintiff.  I  have  no  pretessiona  to  exemp- 
tion from  error.  In  a  long  course  of  public  duties  I  must  hav# 
committed  many.  And  I  have  reason  to  be  thankful,  that,  pat- 
aing  over  these,  an  act  of  duty  has  been  selected  as  a  subject  of 
complaint,  which  the  delusions  of  self  interest  alone  could  hava 
classed  among  them,  and  in  which,  were  there  error,  it  has  beea 
hallowed  by  the  benedictions  of  an  entire  province,  an  interest- 
ing member  of  our  national  family,  threatened  with  destiHictioft 
by  the  bold  enterprise  of  one  individual.  If  this  has  been  de« 
feated,  and  they  rescued,  good  will  have  been  done,  and  with 
good  intentions.  Our  constitution  has  wisely  distributed  thm 
administration  of  the  government  into  three  distinct,  and  inde- 
pendent departmenu.  To  each  of  these  it  belongs  to  administer 
law  within  it's  separate  jurisdiction.  The  judiciary  in  cases  of 
pietfm  and  tuum^  and  of  public  crimes;  the  Execuuve,  as  to  laws 
executive  in  their  nature;  the  legislature  in  various  cases  wbith 
belong  to  itself,  and  in  the  important  function  of  amending  and 
adding  to  the  system.  Perfection  in  wisdom,  as  well  as  ia 
integrity,  is  neither  required,  nor  expected  in  these  » 
^agents.  It  belongs  not  to  man.  Were  the  judge  who,  *79 
deluded  by  sophistry,  takes  the  life  of  an  innocent  man, 
to  repay  it  with  his  own;  were  he  to  replace,  with  his  own  for- 
tune, that  which  his  judgment  has  taken  from  another,  under 
die  beguilement  of  faUe  deductions;  were  the  Executive,  in  die 
vast  mass  of  concerns  of  first  magnitude,  which  he  must  direct, 
to  place  his  whole  fortune  on  the  hazard  of  every  opinion;  were 
the  members  of  the  legislature  to  make  good  from  their  private 
substance  every  law  productive  of  public  or  private  iiyury;  in 
short  were  every  man  engaged  in  rendering  service  to  the  pub- 
lic, bound  in  his  body  and  goods  to  indemnification  for  all  his 
errors,  we  pnust  commit  our  public  aSairs  to  the  paupers  of  the 
nation,  to  the  sweepings  of  hospitals  and  poor-houses,  who, 
having  nothing  to  lose,  would  have  nothing  to  risk.  The  wise 
know  their  weakness  too  well  to  assume  infallibility:  and  he 
who  knows  roost,  knows  best  how  little  he  knows.  The  vine 
and  the  fig«tree  must  withdraw,  and  the  briar  and  bramUa 
assume  their  places.  But  this  is  not  the  spirit  of  our  law.  It 
expects  not  impossibilities.  It  has  consecrated  the  principle  that 
it's  servants  are  not  answerable  for  honest  error  of  judgment. 
1  Ro.  Abr.  92.  2  Jones  13.  1  Salk.  397.  He  who  has  dona  hb 
No.  XVII.  M 
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daty  hontsttjr,  and  sccor^iig  to  Vu  best  skill  and  judgn^Hr 
stands  acquitted  before  God  and  man.  If  indeed  a  judge  goe# 
against  law  so  grossly,  so  palpably  as  no  imputable  degf^  of 
folly  can  account  for,  and  nothing  but  corruptiooi  mdUce  or  wii« 
All  wrong  can  explain,  and  especially  if  circumstances  prove 
sQeh  motiires,  he  may  be  punished  for  the  corruption^  the  maUoe, 
the  wilful  wrongs  but  not  for  the  error:  nor  is  he  liabk  to  action 
by  the  party  grieved.  And  our  form  of  government  eonstitttting 
Wb  respective  &mctionaries  judges  of  the  law  which  is  (6  guide 
their  decisions,  places  all  within  the  same  reasoft^  under  the 
safeguard  of  the  same  rule.  That  in  deciding  and  acuag  uader 
the  law  in  the  present*  case,  the  plaintiiFt  who  may  think  there  / 
was  error,  does  not  himself  believe  there  was  corruption  or 
malice,  I  am  confident.  What?  was  it  my  malice  or  corruption 
which  prompted  the  Governors  and  Csdbildoes  to  keep  these 
grounds  dear  of  intrusion?  Did  my  malice  and  corruption  ex- 
cite the  people  to  rise,  and  stay  the  parricide  hand  uplifted  to 
destroy  their  city,  or  the  grand  jury  to  present  this  violator  of 
their  !iws?  Was  it  my  malice  and  corruption  which  penned  the 
opinion  of  the  Attorney  General,  and  drew  from  him  a  confir* 
mation,  after  two  years  of  further  consideration,  and  when  I 
was  retired  from  all  public  office?  Was  it  my  malice  or  corrup* 
tion  which  dictated  the  unanimous  advice  of  the  heads  of  de- 
partments, when  officially  called  on  for  coosultation  and  advice? 
Was  it  my  nsalice  and  corruption  which  procured  the  imme- 
diate thanks  of  the  two  houses  of  legislature  of  the  ter- 
^BO      ritory  of  Orleans,  and  a  renewal  of  the  saa^  thanks  *for 
the  same  interference,  in  dieir  late  vote  of  February 
last?  Has  it  been  my  malice  and  corruption  which  has  induced 
the  national  legislature,  through  five  successive  sessions^  to  be 
deaf  to  the  doleful  Jeremiads  of  the  plaintiff,  on  his  removal 
from  his  estate  at  New-Orleans?  Have  all  diese  opinion^  then 
been  honest,  and  mine  aloae  malicious  and  corrupt?  Or  has 
there  been  a  general  combination  of  aU  the  public  fonctiooaries 
Spanish,  French  and  American,  to  oppress  Mr*  livtngstod? 
No.  They  have  done  their  duties,  and  his  Declaration  is  a  libel 
on  aH  these  functionaries.  His  cotiaseU  indeed,  has  discovered 
[Opinions  lxxi  v]  that  we  should  have  had  legal  h^uests  taken^ 
writs  of  enquiry  formed,  prosecutions  for  penaldes,  with  all  the  et 
cmteras  of  the  law.  That  is  that  we  should  be  playing  push-pin 
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"With  judges  and  lawyers,  while  Liviogston  was  working  double 
tides  to  drown  the  city.  If  a  functionary  of  the  highest  trust,  act- 
iug  under  every  sanction  which  the  constitution  has  provided  for 
his  aid  and  guide,  and  with  the  approbation,  expressed  or  im- 
plied, of  it's  highest  councils,  suU  acts  on  his  own  peril,  the  ho* 
noura  and  offices  of  his  country  would  be  but  snares  to  ruin  him. 
It  is' not  for  me  to  enquire  into  the  motives  of  the  plaintiff  in 
this  action.  I  know  that  his  understanding  is  of  an  order  much 
too  high  to  let  him  believe  that  he  is  to  recover  the  value  of  tho 
batture  from  me*  To  what  indirect  object  he  may  squint  with 
one  eye,  while  the  other  looks  at  me,  I  d^  not  pretend  to  say* 
But  I  do  say,  that  if  human  reason  is  not  mere  illusion,  and  law 
a  labyrinth  without  a  clue,  no  error  lias  been  committed:  and, 
recurring  to  the  tenor  of  a  long  life  of  public  service,  against  the 
charge  of  malice  and  corruption  I  stand  conscious  and  erect. 

TH:  JEFFERSON. 

Monticello^  July  31, 1810. 


ERRATA. 

Pige  4,  fiae  14  of  tlie  Spanbh  quotation,  iMt  woid  of  Um  taid  Km,  fir^^f' 

rtmi  de. 
?|ge  60,  line  8  of  Latin  quotaiioo,  fir  *'8icutper«*'  read  aicut  per. 
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ALIEN  ENEMIES. 


The  opitiion  of  Chief  Justice  Tn.GiiMAN  of  Pennsyhania^ 
delivered  on  the  22(1  November^  1813,  on  a  Habeas  Corpus^  ia 
the  case  of  Charles  Lovkington^  an  alien  enemy. 
TiLGHMAN,  C.  J.  From  the  return  to  this  writ  of  Habeas 
Corpus^  and  the  evidence  which  has  been  produced,  it  appears, 
that  Charles  Locking-ton^  who  is  a  suhje-ct  of  the   British  kirg^ 
came  into  the  United  States  before  the  declaration  of  war,  and 
has  never  been  naturalized.  His  bubiness  was  connected  with 
commerce;  and  on  the  18th  of  July,  1812,  he  reported  himself 
to  ychn  Smithy  marshal  of  the  district  of  Pennsylvania^  as  ao 
aKeo,  and  British  subject.  On  the  19th  of  March,  1813,  he  ap- 
plied, as  an  alien  enemy,  for  the  marshal's  passport,  to  repair  to 
Lancaster^  which  was  granted;  and,  at  his  own  request,  after* 
wards  changed  to  Reading;  in  pursuance  of  an  order  issued  from 
the  office  of  the  secretary  of  state,  by  which  all  alien  enemies 
(with  certain  exceptions,  doc  including  the  case  of  Mr.  Loci* 
ington)  were  directed  to  retire,  to  a  place  above  forty  miles 
froo^  tide  water,  to  be  designated  by  the  marshal*  On  the  9th 
of  the  present  month,  the  marshal  found  Mr.  Lockington  in 
this  city,  in  violation  of  the  order  above  mentioned;  upon  which 
he  required  him  to  retire  to  Reading*  This  being  refused  by 
Mr.  Lockington^  the  marshal  took  him  into  his  custody,  and 
placed  him,  for  safe  keeping,  in  the  debtor's  apartment  of  the 
prison  of  the  city  and  county  of  Philadelphia,  until  he  could  be 
conveyed,  or  would  consent  to  retire,  to  Readings  or  should  be 
discharged  by  due  course  of  law.  The  reason  assigned  by 
Lockington^  for  coming  from  Reading  to  Philadelphia^  was  the 
want  of  money  to  subsist  in  Reading;  and  he  oflPered  to  return 
thither,  if  the  marshal  would  furnish  him  with  money.  War 
having  been  declared  by  the  congress  of  the  United  States^  on 
the  18th  day  of  jfune^  1812,  proclamation  of  that  event  was 
made  by  the  president  on  the  day  following.  On  the  7th  day  of 
yti/y,  in  the  same  year,  a  notice  was  issued  from  the  department 
of  state,  and  published  in  those  newspapers,  in  which  the  laws 
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of  the  United  States  aire  puUUhed,  by  which  all  British  subjects 
were  rtqaired  to  make  report  of  themselves  to  the  marshals  of 
the  districts,  in  which  they  resided;  and  at  the  same  time  the 
aeveral  marshals  were  directed  to  cause  the  laws,  which  relate 
to  alien  enemies,  to  be  published,  in,  order  that  such  persons 
might  be  informed  of  the  situation  in  which  they  stood.  Those 
laws  were,  accordingly,  published.  On  the  23d  of  February^ 
1813,  an  order  was  issued  from  the  department  of  state,  and 
published  in  the  newspapers,  by  which  ^*  alien  enemies,  residing 
**  or  being  within  forty  miles  of  tide  water,  were  required 
*'  Forthwith  to  apply  to  the  marshals  of  the  states,  or  territories, 
"  in  which  they  respectively  resided,  for  passports,  to  retire  to 
**  such  places,  beyond  that  distance  from  tide  water,  as  should  be 
** designated  by  the  marshals;"  subject  to  certain  exceptions, 
not  affecting^  the  present  case.  At  the  same  time  the  several 
marshals  of  the  United  States  received  instructions  from  the 
department  of  state,  to  take  into  custody,  and  convey  to  the 
places  assigned  to  them,  all  persons  to  whom  the  said  requisition 
was  applicable,  and  who  did  not  immediately  conform  to  it.  On 
the  15th  of  Aprils  1813,  the  several  marshals  were  informed, 
by  a  notice  from  the  department  of  state,  that  the  presidt^nt  had 
appointed  yohn  Ma^on^  esquire,  commissary  general  for  pri- 
soners  of  war,  ^^  including  the  superintendance  of  alien  enemies;" 
and  that,  in  future,  all  letters  and  documents  on  those  subjects, 
were  to  be  addressed  to  that  gentleman;  and  all  instructions 
finom  him  in  relation  to  the  same,  were  to  be  obeyed;  unless 
otherwise  directed  from  the  department  of  state.  On  the  31st  of 
Msy  1818,  a  circular  letter,  signed  by  jfohn  MasonyWtm  ad- 
dressed to  the  several  marshals  of  the  United  States^  and  pub* 
fished  in  the  newspapers.  This  letter  was  dated  ^*  Office  of 
^Commissary  General  of  Prisoners,  Washington^  May  31, 
•*1813,"  and  is  expressed  in  the  following  form:  *'  The  JPresi- 
*^  denty  being  desirous  of  defining,  more  particularly,  the  treat- 
^  ment  of  alien  enemies,  and  of  extending  as  much  indulgence 
^  to  them,  as  may  be  compatible  with  the  precautions  made  ne- 
^  cessary  by  the  present  state  of  things,  directs^  that,  in  regard 
*  to  such  as  may  be  within  your  district,  you  will  be  governed 
^^by  the  following  rules.  You  will  cause  to  be  removed,  as 
^  heretofore  prescribed,  if  not  already  done,  under  the  former 
^*  orders  from  the  department  of  state,  all  who  are  not  females, 
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^  or  under  cagbtecm  f  ears  of  age,  who  are  not  labouren,  mm^ 
^  ch^ntcs,  or  manufiacturers,  arrived  in  the  country  previous  to 
^  the  declarauoD  of  war,  and  actually  emplojred  in  their  aefveml 
^  vocations:  subject,  however,  to  the  following  modificauona*'* 
Then  (bllqw  the  modifications,  none  of  which  apply  to  Mr. 
Xoriinj^^oa.— These  are  all  the  facts  of  any  importance  on  die 
present  question. 

It  has  been  contended,  that  t)ie  orders  issued  from  the  pubUa 
offices,  are  not  to  be  considered  as  the  acu  of  the  president^ 
and  that,  if  they  are  his  acts,  they  are  not  authorised  by  law.-^ 
Both  these  objections  shall  be  considered;  but  I  shall  fijust  ad* 
vert  to  the  point,  introduced  in  the  suggestion  filed  by  the  nuur* 
shal,  which  goes  to  the  jurisdiction  of  a  sute  judg^,  in  oisea 
like  the  present.  It  is  supposed  that  the  state  judges  have  do 
authority  to  issue  a  writ  of  habeas  corpus,  because  the  power 
of  declaring  war  being  vested  in  the  congress  of  the  United 
States,  all  matters  apperuining  to  that  subject,  must  be  under 
their  control;  that  congress,  if  it  had  pleased  them,  mi{^t  have 
considered  alien  enemies  as  prisoners  of  war,  who  are  not  en^ 
titled  to  the  benefit  of  a  writ  of  habeas  corpus — and,  finally,  that 
as  the  laws  of  the  United  States  have  given  to  the  state  judgeap 
a  certain  jurisdiction,  with  respect  to  alien  enemies  (which  I 
shall  have  occasion  to  mention  hereafter)  but  have  not  given  to 
them  authority  to  interpose  by  a  writ  of  habeas  corpus,  Uiat  writ 
ought  not  to  be  issued.  In  answer  to  these  suggestions,  it  is  to 
be  observed,  that  the  authority  of  the  state  judges,  in  cases  of 
habeas  corpus,  emanates  from  the  several  states,  and  not  from 
.the  United  States*  In  order  to  destroy  di^ir  jurisdiction,  there- 
fore, it  is  necessary  to  shew,  not  that  the  United  States  have 
given  them  jurisdiction;'  but  that  congress  possess,  and  have 
exercised,  the  power  of  taking  away  that  jurisdiction,  which 
die  sutes  have  vested  in  their  own  judges.  Our  act  of  assembly 
directs,  that,  in  all  cases,  ^^  where  any  person,  not  being  com* 
^^  mitted  or  detained,  for  any  criminal,  or  supposed  criminal 
^^  matter,  shall  be  confined  or  restrained  of  his  liberty,  under 
<^  any  colour  or  pretence  whatsoever,"  he  shall  be  entitled  to  a 
writ  of  habeas  corpus*  Now,  it  is  no  answer  to  this  law,  to  say, 
that,  being  made  before  the  present  constitution  of  the  United 
States  was  established,  it  could  not  be  intended  to  apply  to 
cases  arising  under  the  constitution.  The  people  of  Pennsyl- 
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vania  stiU  femaiA  eitizens  of  the  commcmweidt]!,  as  well  as  of 
iktUfuied  States;  and  it  is  of  as  much  importance  to  them  to 
be  relieved  from  unlawful  imprisonment,  under  colour  of  au- 
lliorit3f  derived  from  the  United  States^  as  from  any  other  im- 
prisonment. When  the  present  federal  ccmsthncion  was  adopted, 
tke  people  were  not  easy  until  they  had  obtained  aki  amend- 
■Mfit)  declaring  diat  the  powers  not  delegated  to  the  United 
States^  by  the  constitution,  nor  prohibited  by  it  to  thie  states, 
were  reserved  to  die  states  respectively,  or  to  the  people.  A 
writ  of  habeas  corpue  must,  therefore,  be  issued,  in  all  cases, 
Where  the  right  to  issue  it  has  not  been  given  up  to  the  United 
States.  That  this  right  has  not  been  given  up,  was  my  opinion, 
delivered  in  the  case  of  Olmstead^  where  I  assigned  reasons 
which  I  shall  not  now  repeat.  But  that  is  not  all.  It  is  a  prin» 
etple,  well  established,  that  even  in  oises,  where  congress 
might  assume  an  exclusive  jurisdiction,  the  authority  of  the 
states  remains,  until  such  a  jurisdiction  is  assumed.  There  are 
many  instances,  in  which  the  powers  of  the  Unked  States  are 
suffered  to  lie  dormant;  such  as  the  power  of  establishing  uni<* 
form  laws  on  the  subject  of  bankruptcies;  and,  while  the  power 
remains  dormant,  the  several  states  regulate  the  subject.  Id  sub- 
jects also  within  the  jurisdiction  of  congress,  when  they  do 
legislate,  the  authority  of  the  states  is  taken  away,  only  so  far 
as  die  law  of  the  United  States  declares.  This  is  exemplified  in 
the  act  establishing  the  judicial  courts  of  the  United  States^ 
where  it  will  be  found,  that,  in  some  instances,  the  courts  of 
Ae  United  States  are  vested  with  an  exclusive  jurisdiction;  but 
ift  many  more  they  have  jurisdiction  concurrent  with  the  courts 
of  the  several  states.*^And,  although  it  is  true,  that,  by  the 
terms  of  the  act,  the  courts  of  the  United  States  have  only  a 
concurr#nt  jurisdiction,  yet,  I  apprehend  the  construction  would 
be  the  same,  if  the  express  terms  had  been  omitted.  By  the  14th 
section  of  the  same  act,  power  is  given  to  the  judges  of  the 
United  States  to  grant  writs  of  habeas  corpus^  for  the  ^^  purpose 
**of  aa  enquiry  into  the  cause  of  commitment;  provided  that 
^  they  shaU^  in  no  case,  extend  to  prisoners  in  gaol,  unless 
** where  they  are  in  custody,  under,  or  by  colour,  of  the  autho- 
^*rity  of  the  United  States^  or  committed  for  trial,  before  some 
^  court  of  the  same,  or  are  necessary  to  be  brought  into  court  to 
^testify."  Now,  if  it  had  been  intended  to  exclude  the  state 
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judges,  this  is  the  place  in  which  we  might  expect  to  find  evi- 
dence of  such  intention:  for,  the  subject  was  full  in  the  mind  of 
the  legislature,  as  appears  by  the  care  with  which  they/restrained 
their  own  judges,  from  interfering  with  commitmentSi  not  un» 
der  the  authority  of  the  United  States. 

The  judicial  power  of  the  United  States  extends  to  all  case$ 
in  law  or  equity,  arising  under  the  constitution,  the  laws  of  the 
United  States^  and  the  treaties  made  under  their  authority.— 
Supposing  that  congress  had  the  right  to  assume  an  exdusivc 
jurisdiction,  in  all  cases  founded  immediately  on  these  subjects^ 
the  exercise  of  it  would  be  intolerably  grievous,  without  a  great 
increase  of  courts  and  judges:  and,  even  then,  it  would  often, 
happen^  that  the  state  courts  would  have  to  decide  on  the  con- 
stitution, laws,  and  treaties  of  the  United  States^  on  questions 
arising,  collaterally,  in  causes  within  their  jurisdiction. — Still 
the  authority  of  the  United  States  may  be  preserved,  by  retain- 
ing, as  they  have  retained,  an  appeal  to  their  own  courts.  But 
it  seems  to  be  the  general  opinion,  that  from  a  decision  on  a 
habeas  corpus^  no  appeal  or  writ  of  error  lies;  and,  thus,  points 
of  vital  importance  to  the  United  States^  may  be  determined  by 
state  judges,  without  an  opportunity  of  revision.  This  may  cer- 
tainly be  a  very  serious  evil,  but  it  does  not  appear  to  be  with- 
out remedy.  For,  although  by  the  general  principles  of  law,  an 
appeal  or  writ  of  error  might  not  lie;  yet  the  subject  being 
within  the  power  of  confess,  they  may  rcgidate  it  as  they 
please.  As  to  an  attempt  to  take  away  from  the  state  courts 
altogether  the  right  of  issuing  a  writ  of  habeas  corpus^  in  any 
case  where  a  man  pretends  to  justify  an  imprisonment  under 
the  authority  of  the  United  States;  whenever  the  subject  shall 
be  brought  before  congress,  it  will  be  found  to  be  attended  with 
very  great,  if  not  insuperable  difficulties.  • 

I  have  said  thus  much  on  the  point  of  jurisdiction  (although 
I  consider  it  as  having  been  long  settled  and  acted  upon  by  the 
supreme  court  of  this  state)  because  some  persons  of  high  stand- 
ing in  other  states,  for  whose  opinions  I  entertain  the  most  sin- 
cere respect,  have  expressed  doubts  on  the  subject.  It  is  a  mat- 
ter deserving  the  greatest  consideration,  in  which  the  people 
of  the  diiferent  states  are  deeply  interested.  The  inconvenience 
of  clashing  opinions  between  federal  and  state  judges,  may 
sometimes  be  felt;  but  when  I  consider  the  situation  of  a  Penn^ 
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iyhanian^  imprisoned  unlawfully,  by  colour  of  a  pretended  au- 
thority from  the  United  States^  on  the  banks  of  the  Ohio^  or  the 
shore  of  LaAe  Ericy  with  only  one  federal  judge  to  whom  he  can 
apply,  and  that  judge  in  the  city  of  Philadelphia^  I  feel  as  little 
inclination  as  I  have  rig'ht^  to  surrender  the  authority  of  the 
commonwealth. 

But  there  is  another  objection  to  this  habeas  corpus^  applica* 
Ue  equally  to  the  judges  of  the  states,  and  of  the  United  States: 
it  is,  that  Mr.  Lockington  is  in  the  situation  of  a  prisoner  of 
war.  If  he  be  so,  he  is  not  entitled  to  a  privilege,  which  never 
could  have  been  intended  for  persons  of  that  description.  A 
prisoner  of  war  is  subject  to  the  laws  of  war;  he  is  brought 
among  us  by  force;  and  his  interests  were  n^ver,  in  any  man- 
ner, blended  with  those  of  the  people  of  this  country.  He  has 
no  municipal  rights  to  expect  firom  us.  We  gave  him  no  invita* 
tion,  and  promised  him  no  protection.  His  object  was  to  injure 
us;  and  we  bring  him  hither  solely  for  safe  keeping.  Far  diffbr^ 
ent  is  the  case  of  a  great  body  of  people,  who,  although  now 
placed  in  the  situation  of  enemies,  by  events  over  which  they 
had  DO  control,  yet,  in  their  hearts,  may  bear  no  enmity  to  the 
United  States:  nay,  who  may  even  prefer  this  country  to  their 
nadve  soil.  Many  of  them  came  among  us,  with  a  view  of 
duuing  our  fortunes.  Our  laws  held  out  invitations;  they  were 
suffered  to  acquire  property,  personal  and  real;  we  permitted 
them  to  swear,  that  they  intended  to  renounce  their  native  sove- 
reign, and  become  fellow  citizens  with  us.  Many,  it  is  true,  came 
merely  on  business,  without  such  intent,  and  may  be  really  ini- 
mical. But  even  they  had  that  implied  promise,  which  civilized 
nations  have  long  been  supposed  to  make,  that,  in  case  of  sud- 
den war,  there  should  permission  to  depart  in  a  reasonable 
time,  without  injury  to  person,  or  property.  I  am  far  from  de- 
nying, however,  that  the  condition  of  these  people  is  to  be  de- 
dded,  not  by  a  reference  to  the  usual  courtesy  of  nations,  but 
by  our  own  Laws.  Congress  had  the  power  of  legislating  on  the 
subject:  they  have  exercised  that  power;  and  their  acu  are  para- 
mount  to  all  foreign  customs.  It  is  these  acts  which  we  are  now 
to  consider,  and  it  will  be  found,  that  they  are  such  as  the  most 
civilized  nation  need  not  blush  to  avow.  They  preserve  a  tfacred 
regard  for  treaties;  and,  in  cases  where  no  treaty  exisu,  they 
vest  the  president  of  the  United  States  with  full  powers,  to  be 
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exercised  ^  according  to  the  dictates  of  humaoi^,  and  iuUi<HIAl 
**  hospitality:**  not  forgetting^  howevcrt  a  due  regard  to  tl>4 
public  safety.  It  has  lately  been  decided,  by  the  supreme  court 
of  New  Tork^  in  the  case  of  Clark  vs*  Money  (10  Johns.  59.) 
that  British  aliens  residing  in  the  United , States^  so  far  from  b^ 
ing  considered  as  prisoners  ofi¥ar,  may  sue,  and  be  sui^dt  ^.ill 
time  of  peace. 

The  act  respecting  alien  enemies,  was  passed  on  the  6th  of 
July,  one  thousand  seven  hundred  and  ninetyeight*  In  coqsi- 
dering  it,  I  shall  not  pursue  the  wide  range,  which  wa$  taken  ift 
the  argument  of  this  case*  In  fixing  its  true  construction,  it  is 
of  no  importance,  under  what  administration  it  was  enacted; 
by  whom  it  was  brought  forward;  or  by  whom  advocated*  or 
opposed,  on  its  passage.  It  is  the  law  of  the  land;  and,  being  so^ 
it  becomes  the  duty  of  every  individual  to  obey,  and  of  every 
court  to  enforce  obedience. 

It  begins  by  enacting,  that  when  war  is  declared,  or  invasion 
by  a  foreign  nation  is  perpetrated^  attempted,  or  threatened, 
aiid  the  president  of  the  United  States  shall  have  made  public 
proclamation  of  the  event,  ^^all  natives,  citizens^  denizens,, or 
^^  subjects,  of  the  hostile  nation,  or  government,  being  males  of 
**  the  age  of  fourteen  years  and  upwards,  who  shall  be  witbia 
*^  the  United  States^  and  not  actually  naturalized,  shall  be  liable 
^  to  be  apprehended,  restrained,  secured,  and  removed,  as  aliea 
^^  enemies*"  Here  is  a  broad  proposition,  standing  as  a  founds^ 
tion,  for  summary  proceedings,  agcunst  persona  who  are  de- 
clared to  be  in  the  situation  of  alien  enemies.  I  do  not  consider^ 
as  has  been  contended  by  Mr*  Lockington^s  counael,  that  the  0p* 
prehending'j  restraining  and  securing^  here  mentionedt  are  tq 
be  intended  solely  for  the  purpose  of  removal  out  of  the  United 
States*  It  is  a  provision  for  the  public  safety;  which  may  re<- 
quire,  that  the  alien  should  noi  be  remavedy  but  kept  in.  the; 
country  under  proper  restraints;  and  the  nature  and  degree,  of 
these  restraints,  in  cases  where  there  has  been  no  misbehaviour, 
may  depend*  in  some  measure,  on  the  treatment  which  the  hc|S: 
^e  government  gives  to  citizens  of  the  United  States^  whpmay 
chance  to  be  within  iu  power.  The  act  then  proceeds  to  dc^clare 
^at  ^^  the  president  of  the  Umted  States  shall  be  authorisec^iii 
^  any  event  as  aforesaid,  by  his  proclamation  thereof  or  other 
^  public  acv  to  direa  the  condpct  to  be  observed  on  the  part  pf 
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**  the  United  States^  towards  Ac  aliens,  who  shall  become  liable 
•*as  aforesaid;  the  manner  and  degree  of  the  restraint,  to  which 
"they  shall  be  subject;  and  in  what  cases  and  upon  what  secq. 
"rity,  their  residence  shall  be  permitted;  and  to  provide  for 
•*thc  removal  of  those,  who,  not  being  permitted  to  reside 
**  within  the  United  States^  shall  refuse,  or  neglect,  to  depart 
^therefrom;  and  to  establish  any  other  regulations,  which  shall 
**  be  found  necessary  in  the  premises,  and  for  the  public  safety.** 
Then  follows  a  proviso,  for  securing  the  observance  of  treaties, 
which  is  not  material  in  this  case;  because,  at  the  time  of  the 
declaration  of  war,  there  was  no  treaty,  regulating  the  subject, 
in  existence,  between  the  United  States  and  preat  Britain. 

In  the  second  section  of  the  act  it  is  enacted: 

**That  after  any  proclamation  shall  be  made' as  aforesaid,  it 
•*  shall  be  the  duty  of  the  several  courts  of  the  United  States^ 
"  and  of  each  state,  having  criminal  jurisdiction,  and  of  the  seve- 
^nd  judges  and  justices  of  the  courts  of  the  United  States^  and 
•*  they  shall  be,  and  are  hereby  respectively,  authorised,  upon 
^complaint,  against  any  alien  enemy, or  alien  eneYnies,  as  afore* 
^said,  who  shall  be  resident  and  at  large  within  such  jurisdic- 
**  tion  or  district,  to  the  danger  of  the  public  peace  or  safety, 
^  and  contrar}'  to  the  tenor  pr  intent  of  such  proclamation,  or 
^  other  regulations  which  the  president  of  the  United  States 
^  shall  and  may  establish  in  the  premises,  to  cause  sueh  alien 
**  or  aliens  to  be  duly  apprehended  and  convened  before  such 
^  court,  judge  or  justice;  and  after  a  full  examination  and  hear- 
^  ing  on  such  complaint,  and  sufficient  cause  therefor  appearing, 
^  shall  and  may  order  such  alien  or  aliens,  to  be  removed  out 
**of  the  territory  of  the  United  States^  or  to  give  sureties  of 
^  their  good  behaviour,  or  to  be  otherwise  restrained,  Conform^ 
^ably  to  the  proclamation  or  regulations  which  shall  and  may 
^be  established  as  aforesaid,  and  may  imprison,  or  otherwise 
^secure  such  alien  or  aliens,  until  the  order  which  shall  and  may 
^  be  made,  as  aforesaid,  shall  be  performed." 

It  cannot  be  doubted,  but  that  the  provision  in  the  first  sec- 
tion, considered  without  reference  to  the  second,  authorises  the 
president  to  establish  a  regulation,  that  all  alien  enemies  of  a 
certa^i  description,  shall  retire  immediately  to  a  place  to  be  ap- 
pointed by  the  marshal;  and  that,  in  case  of  non-compliance, 
the  marshal  shall  remove  them.  But  the  second  section,  navmg 
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authorised  certain  courts  and  judges,  upon  complaints  tnade 
against  alien  enemiesi  to  have  them  apprehended,  and  brought 
before  them;  and,  after  hearing,  to  make  such  order  as  may  be 
necessary,  for  carrying  the  regulations  of  the  president  into 
effect;  there  is  not  wanting  strong  colour  for  an  argument,  that 
the  only  manner  of  executing  the  regulations,  is  by  complaint  to 
a  court,  or  judge.  This  is  a  point  well  worthy  of  serious  consi- 
deration. I  have  considered  it  attentively;  and  I  shall  give  the 
reasons,  which  have  induced  me  to  conclude,  that,  notwithstand* 
log  the  second  section,  the  president  was  authorised  to  make  an 
order  for  the  removal  of  the  alien  enemy  by  the  marshal,  in  the 
first  instance.  It  is  pever  to  be  forgotten,  that  the  main  object  of 
the  law  is,  to  provide  for  the  safety  of  the  country,  from  ene- 
mies who  are  suflFered  to  remain  within  it.  In  order  to  eflfect  this 
safety,  it  might  be  necessary  to  act  on  sudden  emergencies.*-— 
It  is  well  known,  that  the  United  States  are  exposed  to  great 
danger,  in  a  war  with  an  enemy  who  commands  the  sea.  Bound- 
ed by  the  Atlantic  ocean  to  a  great  extent,  with  numerous  bxfn 
and  navigable  rivers,  penetrating  the  very  heart  of  the  country; 
there  is  no  knowing  when,  or  where,  the  attack  may  be  made. 
Without  incurring  the  charge  then  of  undue  severity,  prudence 
might  require,  that  alien  enemies  residing  in  large  cities,  should 
be  removed  with  more  expedition  than  the  formalities  of  law 
admit.  The  president  being  best  acquainted  with  the  danger 
to  be  apprehended,  is  best  able  to  judge  of  the  emergency 
which  might  render  such  measures  necessary.  Accordingly 
we  find  that  the  powers  vested  in  him  are  expressed  in  the 
most  comprehensive  terms.  He  is  to  make  any  regulations 
which  he  may  think  necessary  for  the  public  safety,  sd  far 
as  concerns  the  treatment  of  alien  enemies.  It  is  certain,  that 
these  powers  create  a  most  extensive  influence,  which  is  subject 
to  great  abuse:  but  that  was  a  matter  for  the  consideration  of 
those  who  made  the  law,  and  must  have  no  weight  with  the 
judge  who  expounds  it.  The  truth  is,  that,  among  the  many 
evils  of  war,  it  is  not  the  least,  to  a  people  who  wish  to  preserve 
their  freedom,  that,  from  necessity,  the  hands  of  the  executive 
power  must  be  made  strong,  or  the  safety  of  the  nation  will  be 
endangered. 

But,  it  may  be  asked,  what  is  the  use  of  the  provision  in  the 
second  section,  concerning  courts  and  judges,  if  the  regulations 
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of  the  presideiit  najrlie  ezerated,  without  resorti&g  to  them? 
The  answer  U,  that  ^  iJAe  ii  great.  In  the  first  pbice^  where  the 
marshal  u  ordered  to  mak^ihe  removal,  he  is  at  liberty  toappljr 
to  the  judges;  tod  there  maj^.tfme  cases,  in  wUch  he  will  find 
it  prudent  to  strengthen  himself  b^'th^  judicial  authority.  But 
besides,  many  regulations  may  be  mi^tS^f 'which  contain  no  order 
for  the  marshal  to  act,  or  whichmay  dirtct  hinr  to  proceed  by 
way  of  complaint  to  the  judges.  If  the  regrj^UuiOitin  question 
had  simply  been,  that  alien  enemies  should  redrr.^  ja*{>lace  to 
be  appointed  by  the  marshal,  any  citizen  might  have  cOippUuiied 
of  an  alien  enemy,  who  declined  to  comply;  and  a  judge«nu|jht 
have  made  and  enforced  an  order  for  his  removaL  There  mqr 
be  various  regulations  for  the  general  conduct  of  alien  enemies, 
without  pointing  out  the  mode  of  carrying  them  into  effect;  and 
m  all  such  cases,  the  courts  may  take  cognizance  of  them. 
There   may  be  regulations,  which  barely  order  that  certain 
thfaigs  shall  be  done,  or  shall  not  be  done,  without  defining  the 
penalty  in  case  of  disobedience.  In  such  cases,  the  judges  to 
whom  complaint  is  made  are  vested  with  a  considerable  discre- 
tion. They  may,  according  to  the  nature  of  the  case,  either  di- 
rect the  aliea  enemy  to  be  removed  out  of  the  United  States^  or 
to  give  security  for  his  good  behaviour,  or  to  be  imprisoned, 
until  the  order  of  the  president  is  complied  with.  It  would  be  a 
waste  of  time  to  point  out  all  the  uses  of  this  provision,  respect- 
bg  the  power  of  courts  and  judges.  To  those,  who  reflect  on 
the  subject,  nuuiy  more  than  I  have  mentioned,  will  suggest 
themselves.  It  is  worthy  of  remark,  that  in  the  third  section  of 
the  act,  it  appears,  that  the  president  may,  by  his  warrant, 
directed  to  the  marshal,  order  him  to  apprehend  any  alien 
enemy,  and  remove  him  out'of  the  territory  of  the  United  Statew. 
Now,  it  b  difficult  to  conceive  a  reason,  why  the  president 
should  be  authorised  to  remove  any  alien  enemy  outofthecoun* 
Iry,  without  assigning  a  cause;  and  yet  that  he  should  not  be 
permitted  to  direct,  that  those  of  a  certiun  description  should 
repair  to  a  certain  place  within  the  United  Statew^  and  in  case 
of  a  refusal,  that  the  marshal  should  remove  them.  The  parti* 
cttlar  reason  assigned  by  Mr.  Lockington^  for  not  comidying 
widi  the  order  of  the  president,  I  cannot  but  very  much  regret. 
But,  although  it  absolves  him  from  the  charge  of  obstinate  and 
perverse  disobedience,  yet,  it  can  have  no  effect  on  my  judg* 
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nentfM  itis«t«b^Kt  on  wlddi  I:luive'M  fpowertDict.  iaim 
wot  ^ridrout  iiopes,  howeTcr^  tb»t  tUf  ^^Kc  dwctnrioB  majr 
MngtetfaelBxiid  bodiaf  oaro^iiidcheifirilitAgovenmiemi 
a  matter  which  iecms  am  tr.ii«ya  -been  attended  to:  that  is  CO 
ai^,  *that  ptrtbaa,  dttamrd.in  a  'foreign  knd,  c«l  otf  from  their 
fiMids,  and  »ricb<Mt  ^^^^f^waity  of  pnrsuiag  their  utoid  oc- 
eupatioas,  mayV  ih«blVcd  in  ditcne^h  which  demands  relief 
Bm,  8i»c|K^«^.die  president  had  power  to  make  the  regula- 
tk>n  undvhr^biththe  aMU*shal  has  actcd>  it  is  denied  that  be  erer 
did  qiake  k.  The  aa  of  congress  requires,  that  die  president 
,^lliiE(Md  establish  regulations^  by  his  proclamation,  or  iftherpuh" 
fk  'act.  He  has  a^ade  no  prociamatioo;  but  has  he  not  made  a 
puifk  inct?  The  first  order  was  issued  from  die  department  of 
state,  although  it  does  not  appear  to  be  signed  by  the  secretary 
of  state,  nor  is  the  name  of  the  president  mentioned  in  it*-^ 
The  attorney  for  the  Untied  Stntes  says  that  the  orders  of  die  • 
president  are  usually  communicated  in  this  form*  If  the  matter 
rested  on  this  notification,  I  should  be  somewhat  at  a  losa  what 
to  ^ink  of  it.  The  president  could  not  transfer  his  power  to  the 
secretary  of  state;  and  as  there  is  no  mention  of  his  name,  some 
evidence  might  be  necessary,  to  show  that  it  was  really  hh 
order  issued  from  the  department  of  state.  But  the  order  issued 
from  the  commissary  gen^eral  of  prisoners,  puts  the  matter  out 
of  doubt;  for  the  regulations  there  established  which  refer  to 
and  adopt  the  former  orders  from  the  department  of  state,  are 
expressly  declared  to  be  the  act  of  the  president,  alt^pugh  they 
are  not  signed  by  him,  but  by  the  commissary.  This  is  sufficient 
to  satisf)'  me.  Being  published  as  the  orders  of  the  president, 
signed  by  an  officer  of  high  trust,  and  never  disavowed,  I  con- 
sider them  an  the;>iiWic  acts  of  the  president. 

I  must  add  a  few  words,  with  respect  to  the  return  to  this 
habeas  earpus.  The  writ  is  directed  to  Joseph  Comman^  keeper 
of  the  debtor's  apartment  of  the  prison  of  the  city  aod  county  of 
Philadelphia^  who  made  return,  that  he  detained  Mr.  Lockings 
ton  by  virtue  of  a  written  order  from  John  Smithy  Esq.,  marshal 
of  this  district,  by  which  he  was  commanded  to  keep  Uie  said 
Mr.  Lockkngton^  who  had  violated  the  orders  of  the  president, 
8cc.  until  he  should  be  discharged  by  law.  Connected  with  this 
return,  I  must  take  the  suggestion  presented  by  the  marshid, 
and  verified  by  his  oath;  by  which  it  appears,  that  he  placed 
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Mr.  Lockington  in  the  debtor^s  apartnient,  until  he  could  be 
cooveyed,  or  would  voluntarily  go,  to  ReaAng.  The  marshal's 
order  to  the  keeper  of  the  prison  has,  at  first  view,  somewhat 
the  air  of  a  judicial  act,  for  which  he  certainly  can  have  no  au- 
thority. But  the  peculiar  circumstances  of  the  United  States 
with  regard  to  prisons,  will  serve  to  explain  the  matter.  They 
have  no  prisons  of  their  own,  and  make  use  of  the  state  prisons, 
by  permission  of  the  several  States*  Although  the  marshal  held 
Mn  Lociingten  in  custody,  in  a  ministerial  capacity,  it  might  be 
necessary  for  him,  to  give  the  keeper  of  the  prison  some  docu- 
ment to  authorise  his  detaining  him.  So  that  I  consider  Mr. 
Lociington  as,  in  net,  in  custody  of  the  marshaL  Being  of  opi- 
Bion  that  the  marshal  had  a  right  to  take  him  into  custody,  and 
place  him  in  the  debtor's  apartment  for  safe  keeping,  until  he 
could  conveniently  be  removed  to  Headings  I  must  order,  that 
Outrles  Lociington  be  remanded  to  the  custody  of  the  keeper 
of  the  debtor's  apartment. 
The  prisoner  was,  accordingly,  remanded. 


On  the  1st  of  January  1814,  the  alien,  Charlet  Lockini^B,  having  been 
Vtought  by  a  new  writ  of  Habeas  Corpus  before  the  Supreme  Court  of  Penn* 
lylTania  in  Bank»  on  a  fuU  argument,  by  Mr.  Dallas,  district  attorney  on  the 
out  side,  and  Messrs.  Hare  and  Condy,  on  the  other,  the  abore  decision  of 
tbe  Chief  Justice  was  unanimously  confirmed. 
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Guyot,  Ferriere,  Dcinisart  The  Encyclopedia  -  -  - 

Edict  of  Louis  XIV.,  which,  according  to  Mr.  J.  puts  an  end  to  the 
question.  True  oonstroction  of  that  Edict  It  did  not  change  the  an- 
5cnt  law  of  France,  nor  give  alluvions  to  the  king.  Further  authorities 
in  support  of  this  oonstruedon,  and  of  the  general  law  of  France,  as 
stated.  Cujas.  Boutheitter.  Baoquet.  Femere.  Salvwng.  BerthoUet     . 
Dufierier.  Le  Fevre  de  U  Planche.  Larv^.  Renusson.  De  Uc^ge. 
Mailhe.  Berryer.  DumouUn.  Domat  -  -  -  -  151 

The  same  provisions  esUblished  and  sanctioned  by  the  Napoleon  Code. 
Statement  c^the  old  law  respecting  alluvieas  made  to  the  iegislative 
assembly  of  France  bv  the  Counsellor  of  State,  Mr.  Portalis,  on  pre- 
senting the  articles  of  the  fit4jet  de  Code  on  the  same  subject  His  ob- 
servatK>ns  on  the  successful  opposition  made  1^  the  Parliament  of 
Bordeaux  to  the  king^  claim  of  alluvions,  styled  by  Mr.  J.  a  rhetorical 
flourish,  and  why?  -  -  -  -  -  -  162 

Opinions  of  the  different  Tribunals  of  France  consulted  by  Bonaparte 
on  the  provisions  of  the  new  code,  and  their  sUtement  of  the  old  es- 
tablished law  respecting  alluvions.  Disingenuous  answer  of  Mr.  J.  to 
these  authorities  ------  163 

Series  of  adjudications  in  the  Fren^  TribunalSj  pf>or  to  the  late  revo- 
lution, and  beginning  as  early  as  the  year  1769  in  favour  of  the  doc- 
trine for  which  I  contend.  No  contrary  decisions  alleged  or  shewn  .  156 
Report  of  the  celebrated  Bordeaux  case,  from  authentic  documents. 
Louis  XVI.  issues  an  Edict  claiming  the  alluvions  of  cerUun  rivers  in 
Guienne,  and  orders  surveys  to  be  made  of  the  lands  claimed.  The 
parliament,  on  the  motion  of  the  attorney  general,  declares  the  Edict 
null  and  void,  and  issue  their  injunction  to  prevent  its  execution.  Their 
arguments  and  remonstrances.  Second  Edict  confirming  the  former. 
More  remonstrances  and  injunctions.  The  king,  at  last,  by  an  explana- 
tory Edict,  declares  that  he  never  meant  toolaim  the  alluvions  formed 
on  the  banks  of  those  or  any  other  navigable  rivers  •  •  16S 

Distinction  taken  by  the  French  law  between  aUuvions  in  the  bed  and 
on  the  bank*  of  a  river.  Two  of  Mr.  J.'s«<^eagues,  aware  of  this  dis- 
tinction, deny  the  United  States'  right  to  the  batture  under  the  French 
Edict.  Coquetting  of  Mr.  ] .  to  bring  them  over  to  his  opinion  -  173 
Learned  dissertation  by  Mr.  J.  on  the  feudal  law,  the  origin  of  titles  to 
land,  and  the  nature  of  alluvial  property.  Noticed  by  the  bye,  but  im- 
material to  the  present  question  -  •  •  .  .  174 
II.  Mr.  JeHerson'fi  second  point.  AUurions  by  the  civil  law  aocrueonly 
to  rural  not  to  urban  possessions.  His  argument  in  support  of  this  doc- 
trine, .^(grrin  Latin  and  .%rQff  in  Greek.  X.eara«d  distinction  between 
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fore him  a  correct  translation  of  it  by  one  of  his  collea|^s.  His  argu- 
ment, founded  on  his  own  interpretation  of  the  Spanish  texti  but  at 
variance  with  the  original  ....  -  ibid. 

The  authorities  from  the  French  and  the  civil  law,  afford  room  for  a 
quibble,  by  saying  that  the  banks  of  a  river  extend  to  the  water's 
edge,  when  the  waters  are  at  \htiv  greateet  height,  Mr.  J.  thereupon 
mr^s  that  the  waters  of  the  Mississipfn  are  only  at  their  greatest 
height  during  the  annual  period  oiimtntUuion;  and  as  some  of  the  au- 
thorities use  the  words  **  hightMt  tidet,'*  he  contends  that  the  overflow-  , 
ings  of  the  Mississippi  are  tides.  Poetical  quotations.  St  Evremont 
mn^  Waller  .  *^'  .--..--  -  20if 
Curious  proposition  directly  flowing  from  Mr.  J*»,  argument.  That  the 
Mississippi  has  no  bonJ^t,  and  that  all  that  it  covers  in  the  time  of  in- 
undation, where  not  restrained  by  dikes,  is  part  of  its  bed.  His  endea- 
vour to  escape  from  the  absurdity  of  this  proposition,  by  saying  that 
it  is  of  no  consequeuce,  as  the  lands  are  not  yet  inhabited  or  rc- 
cUimed  - 208 
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Re«embUnce  between  the  Miisisf  ippi  and  the  Nile  tdmitted  on  both 
sides,  and  that  the  same  laws  are  applicable  to  both.  Lrtws  of  the 
Romiins  respecting  the  Nile.  Have  foreseen  and  rejected  Mr.  J.'s 
quibbles.  Lay  down  in  the  clearest  terms  that  what  the  waters  of  a 
river  cover  in  the  time  of  inundation,  is  no  part  of  its  hed  -  209 

Rights  of  the  sovereign  over  the  bed  and  banks  of  rivers.  Mr.  J.'s  pro- 
positions on  the  subject  obscure  and  contradictory.  Granted  that  the 
public  have  a  right  to  their  use,  for  certain  purposes,  and  that  the 
owner  of  the  soil  has  no  right  to  erect  works  so  :is  to  impede  that  use  •    313 

But  no  previous  permission  of  the  magistracy  is  required,  nor  can  erec* 
tions  be  prevented,  unless  complaint  is  made,  and  then  only  security 
is  required  from  the  owner  that  he  will  not  obstruct  the  public  use  314 

The  Ihw  of  the  territory  of  Orleans  requiring  the  assent  of  a  riparian 
jury  before  an-owner  of  batture-land  can  advance  his  lev^e,  was  made 
subseouent  to  my  dispossession,  and  therefore  Mr.  J.  blames  me  un- 
justly for  not  having  obtained  that  assent  ...  315 

And  he  adds  insult  to  injurv  when  he  says  that  I  might  have  obtained 
such  assent*  and  resumed  my  works,  afier  I  was  dispossessed.  For 
the  batture  was  seized  as  the  property  of  the  United  States,  and  no 
local  authority  could  or  would  interfere  with  their  alleged  title      -        ibid. 

This  last  assertion  inconsistent  with  the  acts  of  the  executive,  and  with 
all  the  former  arguments  used  to  support  them.  It  is  also  an  aban- 
donment of  the  claim  of  property  in  the  United  States  -  -         217 

IV.  Mr.  ].*s  fourth  head  ot  defence,  that  the  use  which  I  made  of  the 
batture  was  dangerous  and  inconsistent  with  the  laws  of  the  territory. 
Not  true.  My  works  were  presented  by  a  grand  jury  as  a  nuisance, 
and  the  presentment  was  not  followed  up.  Not  the  business  of  a 
president  of  the  United  States  to  watch  over  the  police  of  rivers  and 
abate  nuisances.  It  belongs  to  the  local  government,  and  its  subordi- 
nate authorities  -  -  -  -  .  -  -       319 

This  point  constitutionally  considered         •  -  -  -  220 

If  the  president  had  a  right  to  remove  the  nuisance,  he  has  not  done  it, 
he  has  only  removed  me  from  the  possession  of  the  batture  -  321 

Declamation  calculated  to  excite  prejudices  against  me.  Pestilence, 
fever,  death,  destruction,  ruin,  and  mundation.  Humane  conclusion 
that  I  deserved  to  be  committed  to  thejlamet.  Secret  motives  of  this 
violent  denunciation  ......  322 

Mr.  Jefferson  speaks  in  the  plural  number,  assumes  the  style  of  royalty, 
and  why?  .......  334 

His  proceedings  considered  in  a  remedial  point  of  view.  His  argument 
reduced  to  three  heads.  1.  His  right  to  abate  nuisances.  2.  His  right, 
on  general  principles,  to  resume  by  force  property  of  the  United 
SUtes  illegally  taken.  3.  The  act  of  congress  of  1807.  First  point  al- 
ready anticipated  -  .  -  -  -  -  ibid. 

Second  point.  The  United  States  have  a  right  to  seize  their  property 
forcibly,  or,  as  Mr.  J.  calls  it,  at  thort  hand.  Origin  of  this  term.  Pro- 
position denied,  and  the  contrary  proved.  Spanish  law.  Law  of 
England.  How  the  Roman  law,  according  to  Mr.  J.  is  immaterial  to 
this  case,  and  at  the  same  time  tlie  only  material  rule         -  -  225 

Third  point  The  act  of  Congress  of  180r.  No  justification  to  Mr.  J. 
1.  Because  my  case  did  not  come  within  that  act  2.  Because  its  di- 
rections were  not  pursued.  3.  Because,  if  it  warranted  the  proceed- 
ings in  my  case,  it  is  unconstitutional  ....  234 

I.  My  case  not  within  the  letter  or  spirit  of  the  act.  Its  object  «7uaifer», 
and  uncultivated  lands.  Not  applicable  to  city  lots.  Only  to  lands 
ceded  or  secured  to  the  United  States,  and  to  those  of  which  posses- 
sion was  taken  after  its  passage.  But  the  batture  came  within  neither 
of  these  descriptions  ......  ibid. 

II..  Directions  of  the  act  not  pursued.  Removal  not  to  take  place  until  the 
1st  of  January  and  afterwards  until  the  1st  of  July,  1808,  nor  before 
commissioners  had  made  their  report,  and  after  three  months'  previ- 
ous notice.  The  order  for  my  removal  was  given  in  November,  180r, 
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without  waiting  for  a  report  of  commiBsionerSy  and  withoat  giTing 
me  any  notice  •  -  -  -  ...  .         241 

III.  The  act,  if  it  comprehends  my  case,  is  unconstitutional  1.  It  creates 
a  confusion  of  powers,  opposed  to  the  nature  and  spirit  of  our  govern- 
ment Effects  of  such  confusion.  Exhibited  in  the  present  case. 
Striking  application  of  a  passage  firom  Juvenal  descriptive  of  the 
tyranny  exercised  at  Rome  under  Tiberius  ...  247 

%  Judiciary  power  vested  by  our  constitution  in  a  series  of  regular  tri- 
bunals. Danger  of  committing  it  to  executive  officers.  Cabinet  coun- 
cil said  to  have  been  called  by  the  President,  and  to  have  given  an 
unanimous  decision  in  the  case.  Fact  not  admitted.  Question,  how- 
ever, considered  ....  .  .  250 

Cabinet  Council  not  contemplated  by  the  constitution,  not  even  for 
executive,  much  less  for  judicial  purposes.  Ori^n  of  the  practice  of 
calling  a  Cabinet  Council.  Its  tendency  and  effects.  Mr.  J.  the  first, 
if  his  allegation  be  true,  who  erected  it  into  a  Court  for  the  purpose 
of  deciding  on  the  title  to  the  batture,  and  on  the  mode  of  dispos- 
sessing its  owner.  Strong  reasons  to  doubt  the  fact.  If  true,  however, 
it  is  a  violation  of  the  constitution,  and  does  not  lessen  the  President's 
responsibility  -  -  -  -  -  -  -         251 

3.  The  act  in  question  and  the  practice  under  it,  are  violations  of  the 
constitution  m  other  points  of  view.  AmendmenU,  srt.  7.  Territorial 
ordinance.  No  man  to  be  deprived  of  his  hberty  or  property,  but  by 
the  judgment  of  his  peers,  or  the  law  of  the  land.  What  is  meant  by 
the  iaw  of  the  land?  Clearly  not  an  arbitrary  act  either  of  the  legisla- 
ture or  of  the  executive,  or  of  both.  The  seizure  by  force,  by  either, 
of  what  the  public  chuses  to  call  its  own,  is  such  an  arbitrary  act  257 

This  principle  further  explained.  If  the  nation  can  take  forcibly  what  it 
calls  its  own,  and  at  the  same  time  cannot  be  sued,  there  is  no  fence 
whatever  against  tyranny.  Illustrated  by  a  siatemeni  of  what  took 
^oe  in  my  own  case.  My  property  seized  by  force.  My  fruitless  en- 
deavours to  obtain  a  trial  of  any  kind,  so  that  I  only  should  be  heard. 
Attendance  on  the  president.  On  congress.  SoUciUtions — All  in 
vain.  Pathetic  description  by  Spenser  of  a  situation  similar  to  mine. 
My  complaints  laughed  to  scorn,  and  styled /eremiWet  by  Mr.  J.  My 
circular  letter  to  the  members  of  congress,  selected  as  one  of  the  ob- 
jects of  his  pleasantry.  Discussion  of  the  principle  that  the  state 
cannot  be  sued.  Recapitulation  .  -  -  .  ibid. 

The  true  construction  of  the  act  of  1807t  ao  well  understood  at  New 
Orleans,  that  on  the  appearance  of  the  {^resident's  mandate,  the 
superior  court  of  the  territory  issued  an  injunction  to  prevent  its 
execution.  My  petition  for  that  injunction,  and  order  thereon  -     263 

Mr.  J.  objects  to  the  legality  of  the  proceedings  of  the  superior  court 
of  Orieans.  1.  Because  the  United  States  were  not  a  party  to  the 
suit  between  Gravier  and  the  corporation  of  New  Orleans.  2.  Because 
the  court  had  no  jurisdiction  of  the  subject  of  the  suit  3.  Because 
the  process  of  injunction  is  a  chancery  remedy,  > which  they  were 
not  authorised  to  grant  ......  265 

1.  The  United  States  not  a  party.  Force  of  the  objection  granted,  if  they 
claimed  the  batture  in  their  own  right  and  for  their  own  use;  but 
they  claimed  it  as  trnftees  for  the  corporation  of  N.  Orleans,  who 
were  parties  to  the  suit  Proofs  of  this  fact  Their  title  was  also 
brought  forward  before  the  court  in  bar  of  the  plaintiff's  recovery,  and 
on  a  mil  hearing  judgment  was  given  against  it  •  -  266 

%  The  court  had  no  legal  cognizance  of  the  cause,  because  the  United 
States  cannot  be  sued  in  any  court  without  their  consent  Answer  to 
this  argument  anticipated,  (p.  257.)  The  corporation  of  N.  Orleans, 
by  Mr.  J's.  own  acknowledgment,  were  in  possession  of  the  batture, 
and  mi^t  legally  be  sued  .....  268 

3.  The  court  had  no  right  to  issue  an  injunction^  to  quiet  a  potieition,  or 
to  try  without  a  jury.  These  modes  of  proceeding  bebng  exclusively 
to  a  court  of  chancery,  and  by  the  teinritorialotdmance,  the  judges  of 
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the  tnperior  court  ha»e  only  wmmum.  km  juriadictioii.  Answer.  This 
objection  is  s  mere  quibble,  s  play  on  the  words  "  common  lan>  and 
chaneety/*  Mr.  J.  ac1cnowle(^;es  that  the  former  do  not  mean  the  com- 
mon law  of  Eaglandt  but  the  conunon  law  of  Loiddana,  which  is  the 
Momau  cml  lam.  From  this  Law,  indeed^  the  Enf^ish  chancery  pro- 
ceeciUngs  hare  been  borrowedt  but  it  is  not  the  less^  on  that  account* 
the  common  law  of  the  land.  Injuaction  and  quieting  ffpoue^iion,  are 
among*  the  ordinary  forma  of  proceeding,  aad  have  proper  Latin 
names  in  the  cinl  law.  A  court  may  translate  technical  terms  from 
Latin  into  EngKsh  without  exceeding  its  jurisdiction  -  •        369 

Answer  to  the  objection  that  the  Court  proceeded  without  a  jury—- The 
judges^  says  Mr.  J.,  thuffled  thenuehe*  in  the  place  of  the  jury*  False  and 
unjust  accusation.  Trial  by  jury  unknown  to  the  civil  law.  Act  of  con- 
gress directing  that  causes  in  the  Territcunr  of  Orleans,  shall  be  tried 
by  a  jury,  if  either  of  the  partiet  require  it.  The  defendants  had  full  op- 
portunity  to  demand  a  iury  trial,  but  did  not  chuse  to  do  it,  and  why? 
The  president  knew  all  these  &cts.  Mid  ^t  makes  this  serious  charge 
in  the  Ucn  of  them.  Against  men  of  his  own  appointment.  Agjainst 
men  whom  he  calls  respectable,  and  whom  he  knows  to  be  so      -  2r3 

General  recapitulation  ......  279 

Under  this  view  of  the  case,  can  the  president  justify  himself  by  means 
of  the  plea  of  honest  error?  Answer:  No.  Because  error  in  judgment 
does  not  in  general  excuse  an  executive  or  ministerial  officer.  It  only 
excuses  him  when  he  is  directed  bv  law  to  act  according  to  the  re- 
sult of  his  own  opinion,  and  when  there  is  no  constitutional  bar  to  his 
bein^  invested  with  such  discretionary  power.  But  neither  were  the 
case  in  this  instance,  therefore,  error  in  judgment  is  no  e^use  for  the 
act  complained  of  Nor  can  any  bad  consequences  arise  from  this  re- 
sponsibility .......  383 

But  did  the  president,  in  this  case,  really  err  in  jud^fmentl  If  so,  why 
did  he  select  my  hattwre  from  so  many  others  similarly  situated,  and 
equally  with  mine  the  proper^  of  the  United  States,  and  their 
owners,  not  like  me,  in  possession  bv  the  judgment  of  a  competent 
court?  Nothing  peculiar  m  my  title,  but  what  made  my  case  more 
favourable  than  that  of  the  other  riparian  owners.  In  other  respects, 
their  situation,  their  rights  were  the  same  as  mine.  Probable  rootivea 
of  the  late  president's  conduct.  Conclusion  ...  285 

Postscript.  Judgment  of  the  District  Court  of  the  United  SUtes  for  the 
state  of  Louisiana,  declaring  Mr.  J.'s  proceeding  to  have  been  illegal, 
and  restoring  me  to  the  possession  of  the  batture  -  -  290 

Appendix 391 


ERRATA. 

Since  the  last  sheet  of  this  number  was  printed  off,  the  following  Errata  have 
been  discovered,  which  are  here  noUced. 
Page  140,  in  note,  for  appendix  No.  Ill,  read  appendix  No.  IV. 
169,  line  11,  for  4  In9t.  read  2  Intt. 
Jb.  lines  11, 12.  for  f.  Riparum,  4,  read  $4.  Miparum. 
16,  line  26,  for  $  Praterea,  10  Inet.  read  $  2a  H-mtcrea,  2  Jitst. 
lb.  line  31,  for  Demoulin,  read  DumMtUn. 
176,  line  S4»  lor  quaee  read  quati. 
24r,  line  9,  for  The  gaoermnent,  read  1.  ThegevermnenL 
250,  line  13,  for  But  I  do  not,  read  2.  But  I  da  not. 
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XlT HEN  a  public  functionary  abuses  his  power  by  any  act 
which  bears  on  the  community,  his  conduct  excites  attention, 
provokes  popular  resentment,  and  seldom  fails  to  receive  the 
punishment  it  merits.-— Should  an  individual  be  chosen  for  the 
victim,  little  sympathy  is  created  for  his  sufferings,  if  the  inte- 
rest of  all  is  supposed  to  be  promoted  by  the  ruin  of  one.  The 
gloss  of  zeal  for  the  public  is  therefore  always  spread  over  acts 
of  oppression,  and  the  people  are  sometimes  made  to  consider 
that  as  a  brilliant  exertion  of  energy  in  their  favour,  which,  when 
viewed  in  its  true  light,  would  be  found  a  fatal  blow  to  their 
rights. 

In  no  government  is  this  effect  so  easily  produced  as  in  a  free 
republic:  party  spirit,  inseparable  from  its  existence,  there  aids 
the  illusion,  and  a  popular  leader  is  allowed  in  many  instances 
Jimpunity,  and  sometimes  rewarded  with  applause  for  acts  that 
would  make  a  tyrant  tremble  on  his  throne.  This  evil  must  exist 
io  a  degree;  it  is  founded  in  the  natural  course  of  human  pas* 
sions-— but  in  a  wise  and  enlightened  nation  it  will  be  restrained 
-«and  the  consciousness  that  it  must  exist,  will  make  such  a 
people  more  watchful  to  prevent  its  abuse.  These  reflections 
occur  to  one,  whose  property  without  trial  or  any  of  the  forms 
^  of  law,  has  been  violently  seized  by  the  first  magistrate  of  the 
Union— who  has  hitherto  vainly  solicited  an  inquiry  into  his 
title,  who  has  seen  the  conduct  of  his  oppressor  excused  or  ap- 
plauded, and  who,  in  the  book  he  is  now  about  to  examine,  finds 
an  attempt  openly  tcr  justify  that  conduct  upon  principles  as 
dangerous  as  the  act  was  illegal  and  unjust.— This  book  relates 
to  a  case  which  has  long  been  before  the  public,  and  purports  to 
be  the  substance  of  instructions  prepared  by  Thomas  Jefferson^ 
late  president  of  the  United  States,  for  his  counsel  in  a  suit  in* 
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stituted  by  me  against  hiiB.«»After  four  years^  earnest  entreaqTf 
I  have  at  length  obtained  a  statement  of  the  reasons  which  ia^ 
duced  him  to  take  those  violent  and  unconstitutional  measures 
of  which  I  have  complained. 

It  would  perhaps  be  deemed  unreasonable  to  quarrel  wit& 
Mr.  Jefferson  for  the  delay,  when  we  reflect  how  necessary  Mr* 
Moreax^a  Latin  and  Mr«  Tfuerry^s  Greek,  Paydras^a  elegant  in* 
Vective,  and  his  own  Anglo  Saxon  researches  were,  to  excuse  aa 
act  for  which  at  the  time  he  committed  it  he  had  no  one  plausible 
reason  to  allege.  Such  an  act,  certainly,  is  easier  to  perform 
than  to  justify,  and  Mr.  Jefferson  has  been  right  in  taking  four 
years  to  consider  what  excuse  he  should  give  to  the  world  for 
his  conduct,  and  still  more  so  in  laying  under  contribution  aU 
writings,  all  languages,  all  laws,  and  in  calling  to  his  aid  all  the 
popular  prejudices  which  his  own  conduct  had  excited  against 
me.  He  wanted  all  this  and  more,  to  make  a  decent  defence* 
But  it  was  rather  awkward  to  press  into  his  service  facts  which 
it  is  confessed  he  did  not  know  at  the  time,  and  something  worse 
than  awkward  to  impose  on  the  public,  as  I  shall  shew  he  has, 
hy  false  translations  and  garbled  testimony.  But  we  must  excuse 
the  late  president;  "  his  wish  had  rather  been  for  a  full  invesii* 
gation  of  the  merits  at  the  bar,  that  the  public  might  learn  in 
that  wayy  that  their  servants  had  done  nothing  but  what  the  laws 
had  authorised  and  required  them  to  do;'*^  and  "  precluded 
now  from  this  mode  of  justification^  he  adopts  that  of  publish^ 
ing  what  was  meant  originally  for  the  private  eye  of  counseU^ 
I  give  the  words  of  the  author  here,  lest  in  this  extraordinary 
sentence  I  should  be  suspected  of  having  misrepresented  or 
misunderstood  him.  An  individual  holding  a  tract  of  land  under 
one  whose  title  had  been  acknowledged  and  whose  possession 
had  been  confirmed  by  a  court  of  competent  authority,  is  vio* 
lently  dispossessed  by  the  orders  of  the  president  of  the  United 
Sutes,  without  any  of  the  forms  of  law  and  in  violation  of  the 
most  sacred  provisions  of  the  constitution;  the  ruined  sufferer 
seeks  redress,  first  by  expoetulation;r— he  offers  to  submit  to  the 
decision  of  indifferent  men,  and  he  is  refused;— he  offers  to 
abide  by  the  sentence  of  men  chosen  by  the  president,  and  he  is 

♦  See  in  my  correspondence  witli  the  attorney  general,  page  14,  the  ineffec- 
tual entreaties  I  used  to  obtain  seopy  of  his  opinion  and  s  statement  cf  the 
t^asonson  which  he  sctei. 
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rtftised;— he  offers  in  the  stinplicity  of  hit  heart  to  acquiesce  in 
the  opinion  even  of  the  president  hiniself--«nd  he  is  refused. 
He  18  not  even  permitted  to  exhibit  his  proofs.  Fearing  the  con* 
Tiction  they  would  produce,  he  is  told  that  though  the  president 
could  take,  he  cannot  restore;  that  he  can  injure,  but  not  redress; 
and  that  congress  alone  are  competent  to  grant  him  relief.  To 
congress,  then,  he  applies;— here  the  same  baleful  influence  pre* 
vaila.  After  two  voyages  of  three  thous^d  miles  each,  after 
two  years  of  painful  suspense  and  humiliating  solicitation,  after 
an  attendance  of  three  sessions,  he  finds  that  no  means  can  be 
devised  for  his  relief,  that  the  friends  of  that  man  who  ^^  tuishes 
for  a  JiiU  investigation  of  the  merits  at  the  bar^^  defeat  every 
plan  for  bringing  the  cause  before  a  court,  vote  against  ever^ 
law  providing  for  a  trial,  and  effectually,  as  they  diink  and  he 
hopes,  bar  all  access  to  any  tribunal  where  the  dreaded  merits 
of  the  case  could  be  shewn.— -Harassed  but  not  dispirited,  the 
injured  party,  finding  that  no  legislative  aid  can  be  expected  to 
restore  his  property,  at  kngth  applies  by  suit  for  a  compensation 
in  damages;— he  appeak  to  the  laws  of  his  country,  and  is  wil* 
ling  to  abide  by  the  decision  of  a  jury,  in  a  country  where  long 
residence,  great  wealth,  the  influence  which  had  been  created 
by  office,  and  a  coincidence  of  political  opinion  gave  every  ad- 
vantage to  his  opponent.«^Here  then  b  an  opportunity  which  a 
man  desirous  of  open  investigation  will  not  neglect.  The  upright 
officer  who  has  been  unjustly  accused  of  oppression,  will  justify 
himself  to  his  country,  and  cover  his  accuser  with  confusion. 
The  vigilant  guardian  of  the  public  rights  will  defend  them 
before  an  enlightened  tribunal,  and  expose  the  rapacity  of  the 
intruder.  He  who  ^^  stands  conscious  and  erect"  will  rejoice  in 
the  investigation  of  his  innocence— Jie  will  discard  every  form, 
and  proudly  dare  his  adversary  to  a  discussion  of  the  merits! 

But  the  man  I  speak  of  does  not  do  this-<-the  man  I  speak  of 
did  not  dare  to  do  this.— -He  feared  the  learned  integrity  of  a 
court;— be  feared  the  honest  independence  of  a  jury.  He  en- 
trenched himself  in  demurrers,  sneaked  behind  a  paltry  plea  to 
the  jurisdiction,  and  now  publishes  to  the  world,  that  he  is  pre^- 
chtded  from  this  mode  of  justification,  and  that  ^^  his  wish  had 
been  for  a  full  investigation  of  the  merits  at  the  bar.'' 

If  such  indeed  were  his  wish,  why  was  it  not  gratified?  add 
by  whom  was  he  precluded  horn  (his  favourite  modex>f  defencet  . 
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He  does  not  indeed  hazard  the  direct  assertion,  that  it  was  the 
uoBolicited  act  of  the  court.  His  plea  to  the  jurisdiction,  his  de- 
taurrers,  not  to  mention  an  attempt  to  stifle  the  suit  in  its  hirth^ 
by  a  rule  to  find  security  for  cosu;— all  these  would  too  apparently 
f^sify  such  an  assertion.  But  though  not  stated  in  direct  terms^ 
is  not  the  idea  strongly  conveyed?  was  it  not  meant  to  be  thus 
tonveyed?  When  Mr.  Jefferson  says  that  the  suit  was  dismissed 
on  the  question  of  jurisdiction,  and  that  ^^  his  wish  had  rather 
been  for  a  full  investigation  of  the  merits  at  the  bar,*'  what  are 
we  to  conclude?  what,  I  repeat,  did  he  intend  we  should  con* 
elude,  but  that  the  decision  of  the  court  was  unsolicited  and  con- 
trary to  his  wish«-and  yet,  he,  the  gentleman  who  tells  us  this, 
had  put  in  a  plea  to  the  jurisdiction,  that  is  to  say,  prayed  the 
court  to  dismiss  the  cause  without  an  investigation  of  the  merits^ 
He  did  more;— fearing  that  this  question  might  be  decided 
against  him,  he  put  in  a  demurrer  to  the  declaration,  that  b  to 
aay,  he  took  an  exception  to  its  form,*  and  prayed  the  court  a 
second  time,  that  on  this  account  also  the  cause  might  be  dis* 
missed  without  an  investigation  of  the  merits.  He  did  not  stop 
here;  a  third  battery  was  erected,-^he  pleaded  another  plea,  tjiat 
he  did  the  act  complained  of,  as  president  of  the  United  States^ 
and  that  therefore  he  ought  not  to  be  made  liable  in  his  indivi- 
dual capacity;  and  a  third  time  prayed  the  court  that  the  cause 
might  be  dismissed  without  an  investigation  of  the  merits*  How 
Mr.  Jefferson  can  reconcile  these  pleas  with  his  wish  to  obtain 
a  hearing  on  the  merits,  it  is  difficult  to  conceive.  The  coward, 
who,  on  receiving  a  challenge,  resorts  to  the  interposition  of  a 
magistrate,  might  as  well  bluster  about  his  desire  fairly  to  face 
his  adversary,  and  complain  that  he  was  precluded  from  giving 
him  satisfaction.  Yet  this  preclusion  is  stated  by  Mr.  Jefferson 
as  his  reason  for  publishing  the  work  which  I  am  now  about  to 
examine.  He  had  many  advantages  in  the  execution,  and  pro- 
mised himself  many  more  in  the  effects  of  this  production.  The 
subject  had  been  fblly  and  ably  discussed,  but  the  publications 
on  the  adverse  side  were  not  in  many  hands.  A  considerable 

*  One  of  the  causes  set  fortli  for  the  demurrer  b  curioas.  He  objects  to  tb# 
declaratioiiy  because  the  pklntifT  does  not  name  the  servants  of  the  president 
who  committed  the  trespass,  and  because  they  are  not  made  partiet  to  the 
suit:  the  president  of  the  United  States  wished  the  innocent  ministers  of  his 
Illegal  acts  to  be  made  feUow-sufferers  with  him,  for  ez^eutin^p  his  orders!! 


Digitized  by  VjOOQ IC 


1X7 

time  had  elapsed  since  the  subject  engaged  the  public  attention* 
He  had  therefore  only  to  arrange  the  arguments  in  his  favour^ 
|o  suppress  or  mutilate  the  conclusive  answers  which  had  been 
given  to  them,  to  collect  all  the  quotations  which  had  been  used 
ia  the  discussion,  to  give  a  new  dress  and  the  sanction  of  his 
name,  to  the  calumnies  circulated  against  his  opponent;  and  he 
would  nuJce  a  book  that  should  astonish  by  the  polyglot  learn* 
ing  of  its.  quotations,  amaze  by  the  profundity  of  its  borrowed 
research,  and  delight  kindred  minds  by  the  poignant  elegance 
of  its  satire*  Add  to  these  the  advanuges  of  using  hearsay  testi- 
liooy,  ex  parte  testimony,  interested  testimony,  his  own  testi* 
nony;  of  quoting  authorities  with  an  et  cetera  for  those  parts 
which  bear, against  his  positions,  of  omitting  a  word  in  the  trans- 
lation  of  a  deed,  and  founding  a  long  argument  on  the  false  read«> 
iog  thus  created;  add  the  facility  of  gaining  over  to  his  party  that 
large  portion  of  mankind,  who  find  it  much  more  convenient  to 
be  convinced  by  the  reputation  of  the  author  than  to  examine  his 
work;  and  above  all,  the  hope  that  disappointment  iand  despon* 
dence  might  silence  his  opponent;— and  we  shall  have  much  bet- 
ter reasons  for  resorting  to  a  publication  of  his  ^^  instructions  to 
counsel"  than  the  alleged  preclusion  of  a  hearing  at  the  ban— - 
Whatever  may  have  been  the  causes  which  produced  this  work, 
I  rejoice  exceedingly  in  the  effect.  My  wish  also  had  ^  rather 
been  for  a  full  investigation  of  the  merits  at  the  bar,"  but  an  ap- 
peal to  the  public  is  preferred,  and  I  shall  not  decline  it*  Causes 
of  less  importance  have  sometimes  excited  an  interest,  not  only 
in  the  countries  where  they  originated,  but  abroad.  The  des- 
potic king  of  Prussia  could  not  oppress  one  of  his  subjects 
under  ^e  forms  of  law,  without  exciting  the  indignation  of 
Europe.  Lawyers  of  the  greatest  eminence  took  cognisance  of 
the  affair,  and  the  force  of  public  opinion,  even  in  a  military- 
monarchy,  obliged  the  prince  to  do  justice  to  his  vassal.  Shall  t 
then  fear  a  less  beneficial  effect,  when  I  can  shew  that  the  free 
citizen  of  a  free  country,  has  been  deprived  of  his  property  by 
Its  first  magistrate,  without  even  the  forms  of  law?—- 1  do  not 
fear  it.  However  dull  may  be  the  discussion,  however  laborious 
the  research,  it  will  not  deter  those  who  have  an  interest  in  in- 
quiriDg  whether  their  *'  servant  has  done  his  duty,"  or  has  been 
guilty  of  unconstitutional  violence.— I  invite  readers  of  this  de- 
scription to  follow  me  in  the  investigation  I  am  about  to  make* 
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So  much  misrepreteiitatioii  has  been  used  in  the  discussion, 
that  it  will  be  necessary  to  begin  with  a  statement  of  facts,  whith 
shaH  be  as  brief  as  may  be  consistent  with  a  development  of 
material  circumstances. 

The  Mississippi  ftows  through  a  country  evidently  gained 
from  the  sea,  for  about  one  hundred  and  fifty  miles  from  its 
mouth.  On  the  western  side,  this  alluvial  country  has  a  much 
greater  extent.  As  in  all  lands  formed  wholly  by  the  deposit  of 
rivers,  which  overflow,  the  ground  is  highest  near  the  bank,  and 
slopes  in  an  inclined  plane  to  the  level  of  the  waters  which  re* 
eeive  those  of  the  river,  terminating  here  at  irregular  distances, 
in  c)rpress  swamps  or  tremblmg*  prairie$.  Thb  conformation  of 
the  soil  is  very  evident  and  uniform  on  the  Mississippi.  The 
surface  of  the  water,  when  it  is  not  swelled  by  the  rains  and  dis*> 
solving  snows  above,  b  at  New  Orleans  about  nine  feet  below 
the  natural  bank.  When  swelled  to  its  greatest  height,  it  rises 
about  five  feet  above  the  level  of  this  bank,  and  would  of  course 
overflow  the  whole  country,  unless  dykes,  there  called  kveeSy 
were  raised  to  confine  it.  lliese  are  about  the  average  measures. 
There  are  places  in  which  they  vary,  where  the  natural  bank  is 
not  above  five  or  six  feet  above  the  surface  at  low  water,  and 
where,  of  course,  an  embankment  of  nine  feet  and  upwards,  is 
necessary  to  restrain  the  water  in  its  swell*  Fig.  2,  plate  2, 
represents  this  natural  and  artificial  bank,  with  the  general  sec- 
tion of  the  shores  and  adjacent  land. 

The  Mississippi  is  a  deep,  rapid,  meandering  and  turbid 
river.  From  these  characters  it  results,  that  where' it  flows,  as  it 
generally  does  through  a  light  soil,  it  makes  frequent  encroach* 
ments  on  the  one  bank;  and  wherever  the  water  become  stag- 
nant behind  a  point,  or  at  the  edge  of  an  eddy,  leaves  a  deposit 
en  the  other.  Should  this  deposit  be  made  in  the  middle  of  the 
river,  it  forms  a  sand  bank,  and  when  it  arises  above  the  surface 
#f  the  water,  at  its  natural  height,  an  island.  But  if  the  deposit 
be  made  as  it  generally  is,  adjacent  to  the  bank,  it  then  becomes 
what  is  called  in  the  country  a  batture  or  alluvion.  These  bat- 
tures,  low  at  first,  gradually  rise,  by  successive  deposits,  above 
the  surface  of  the  water  at  its  natural  height;  and  when  they  are 

*  Those  marshes  which  have  not  acquired  a  sufBcient  consistency  to  pro- 
duce trees,  and  shake  to  a  considerable  distance  when  trodden  oo^  are  ia 
I^uisiana  caUed  j^oiriet  trembl€mtes. 
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CBCreated^  so  as  to  leave  not  more  than  five  or  six  feet  water 
upon  them  at  the  time  of  the  inundation;*— that  is  to  say,  when 
^y  attain  the  height,  or  nearly  the  height  of  the  natural  bank, 
the  proprietor  of  the  land  in  fit)nt  of  which  they  are  formed, 
generally  raises  a  new  embankment  or  levee,  so  as  to  include  the 
soil  thus  created,  and  protect  it  from  the  inundation.  The  land 
thus  gwied,  becomes  incorporated  with  the  original  plantation^ 
die  old  embankment  is  sufiered  to  decay,  and  the  road  is  gene* 
rally  removed,  so  as  to  continue  along  the  course  of  the  new 
levee.  These  battures  are  very  common  on  the  bantcs  of  the 
Mississippi;  and  as  the  land  is  valuable^  they  are  very  gene- 
rally recUiimed  in  the  manner  I  have  stated.  PJLste  !»  fig*  1,  con-* 
tains  the  surveys  of  several  of  these  inclosures,  situated  about 
two  leagues  below  the  city,  and  containing  several  hundred 
acresy  which  have  been  embanked  since  the  change  of  govern* 
fnent,  by  the  planters  whose  names  are  found  on  the  plan^ 
five  hundred  other  instances  at  least  could  be  given.  A  still 
more  striking  example  may  be  found  in  the  plan  of  the  very 
lands  now  in  dispute,  (plate  2,)  where  the  successive  appro- 
priations of  the  alluvion  are  laid  down,  from  the  first  in  the 
year  1726,  of  which  the  traces  still  remain,  to  those  made  at  the 
present  day.  The  premises  in  question  are  lands  of  this  descrip- 
tion, differing  in  nothmg  from  the  other  alluvions  or  battures  on 
tiie  Mississippi,  and  only  rendered  remarkable  by  the  illegal 
•attempts  which  have  been  made  to  deprive  the  proprietor  of 
their  enjoyment.  It  may  be  proper  also  to  add,  that  the  batture 
of  the  suburb  St.  Mary,  as  will  be  seen  from  an  inspection  of 
the  plan,  is  only  the  tower  portion  of  a  very  large  alluvion 
fiiormed  below  the  point  A;  that  the  eddy  by  which  it  has  been 
formed,  is  occasioned  by  the  projection  of  that  point,  and  natu- 
rally runs  to  it;  and  that  no  works  can  at  all  impede  or  hasten 
the  formation  of  the  alluvion,  unless  they  project  further  than 
diat  point.  S 

From  this  description,  aided  by  a  reference  to  the  plans,  a 
Iblerable  idea  may  be  formed  of  the  natural  features  of  this 
country,  and  of  the  situation  and  origin  of  the  particular  parcel 
of  land  in  dispute.  The  title  to  it  will  be  better  understood  by 
a  knowledge  of  the  following  facts: 

The  only  lands  in  the  lower  part  of  the  province  which  were 
capable  of  cultivation,  lie  immediately  on  the  river  or  its 
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branches^  here  ciUed  bayous;  the  gmnts  thferefofe  wete  located 
in  an  oblong  form,  extending  generally  from  ten  to  twenty 
arpents  (a  himdred  and  eighty  feet  the  arpent)  in  front,  l^* 
forty  in  depth,  except  in  particular  situations,  in  which  the  iia«> 
ture  of  the  soil  induced  the  grantee  to  take  a  greater  extent 
back.  The  road  runs  parallel  to  the  river,  generally  within  the 
embankment,  but  sometimes  upon  it*  The  road,  as  well  as  the 
embankment  are  made  and  repaired,  at  the  expense  of  the  pro* 
prietor  of  the  land,  the  whole  extent  of  his  front;  and  severe 
laws  oblige  him  to  the  performance  of  this  part  of  the  police. 

The  expressions  used  in  those  grants  to  designate  die  bouBr- 
daries  and  extent,  are  generally,  I  believe  I  may  say  universally, 
to  many  acres  fronts  or  front  to  the  river ^  (Jant  (P arpents  dc 
Jace^  or  tant  d'* arpents  face  aufieuve^  or  sur  lefleuve)\  and  these 
expressions,  when  thus  unqualified,  have,  without  a  single  ex* 
ception,  been  considered  as  giving  the  grantee  a  boundary  oil 
the  river. 

The  land  in  question  is  held  under  one  of  these  grants,  and  is 
described  as  thirty-two  arpents  deface  sur  lefleuve  St.  Louis;f 
for  though  the  original  patent  (here  called  concession)  be  lost, 
yet  we  have  a  record  of  this  part  of  iu  contents  in  the  proceed- 
ings hereafter  referred  to* 

This  land  was  acquired  by  the  order  of  Jesuits  in  three  dif- 
ferent purchases:  one  in  the  year  1726,  from  Mr.  de  Bienville, 
the  governor  of  the  province;  another  from  the  same  person  in 
the  year  1729;  and  a  third  in  1743,  from  a  Mr.  Breton* 

In  the  year  1763,  the  order  of  Jesuits  was  abolished  in  France, 
and  all  its  estates  forfeited  to  the  crown*  Although  the  province 
had  then  been  ceded  by  France  to  Spain,  yet  as  the  treaty  waa 
still  secret,  and  was  not  executed  until  six  years  afterwards,  the 
edict  of  confiscation  took  place  for  the  benefit  of  the  crown  of 
France,  and  under  it  the  estate  of  the  Jesuits  at  New  Orleans 
was  seized.  These  thirty-two  arpents  forming  a  part  of  it,  were 
divided  into  six  lots,  and  sold  at  auction  by  the  same  usual  de- 
scription, so  many  acres  front.  The  part  of  this  land  adjoining 
the  city,  was  purchased  by  persons  from  whon\  it  passed,  by 
regular  conveyance,  to  Bertrand  Gravier,  who  cultivated  it  as  ci 
pbu^tation*  In  the  year  1788,  Bertrand  Gravier  divided  the 

*  French  name  for  the  Miiiiflsippi. 
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front  part,  lying  within  the  road,  into  two  ranges  of  lots;  in  1 796 
he  eidarged  the  plan  by  adding  three  other  streets  in  the  rear, 
and  at  different  times  sold  all  the  front  and  some  of  the  rear  lots 
to  purchasers. 

In  these  sales  he  describes  the  front  lots,  some  of  them  as 
^*  fronting'  the  levee^^  some  as  fronting  the  river,  conformabk  to 
the  plan  which  accompanied  the  deed.  In  some  of  them  he  ex- 
pressly conveys  the  batture  in  front  of  lots  sold,  reserving,  in  a 
few  instances,  the  right  to  take  earth  from  it  for  his  brick-kiln. 

Some  of  these  deeds,  conveying  psnts  of  the  batture,  are  as 
early  as  1788,  and  none  of  them  are  later  than  1794. 

In  the  year  1803,  John  Gravier  (then  become  the  proprietor) 
made  an  inclosure  of  about  five  hundred  feet  square  on  the  bat- 
tore.  Prior  to  this,  he  does  not  appear  to  have  interfered  with  a 
practice  which  the  citizens  of  New  Orleans  had  been  in,  of 
digging  sand  and  earth  from  it.  That  property,  however,  was  now 
becoming  valuable,  both  from  its  gradual  accession  of  height 
and  extent,  and  from  the  growth  of  the  town  in  its  vicinity. 
Fmding  that  the  city  and  its  inhabitants  claimed  as  a  right 
what  he  and  his  ancestors  had  only  suffered  from  inattention, 
John  Gravier  determined  to  bring  the  pretensions  of  the  city  to  a 
legal  test.  He  commenced  a  suit  for  the  purpose  of  being  con- 
firmed in  his  possession,  and  to  prevent  the  city  from  troubling 
him  with  their  groundless  claims.  This  suit  was  pending  for 
near  two  years;  it  was  heard  at  three  different  times,  and  at 
lengdi,  by  the  unanimous  opinion  of  the  court,  decided  in  favour 
of  the  phuntiff.  During  all  this  time,  no  suggestion  was  made 
of  any  title  in  the  United  States.  The  city  alone  claimed  the 
right  of  servitude*  on  the  land,  and  (after  the  suit  was  com- 
menced) the  right  of  property.  Immediately  after  the  judgment 
it  was  however  discovered  by  the  corporation,  that  they  had 
been  defending  a  false  claim.  Their  counsel  moved  for  a  new 
trial,  on  the  ground  that  the  title  was  in  the  United  States. 
Most  of  the  arguments  since  addressed  to  the  public  to  prove 
dtis  position,  were  then  urged  to  the  court,  but  without  success; 
the  judgment  was  confirmed  and  executed  in  the  month  of  June, 
1807. 

*  ServUwk  in  the  sense  here  uied,  in  the  civil  Uw»  is  equivalent  to  the 
right  of  comnxmsge  for  digging  earth  at  the  common  law. 
No.  XVIIL  Q 
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Om  of  Gravi€r'«  vendtes  btg^tiingto  improve  the  pifopttty, 
«rtB  for  Bofirie  time  impeded  by  a  tttmuttnous  aaeembbige  i^  peo* 
pie,  who,  however,  did  not  veiy  long  eoocimie  to  opp«M  videnee 
to  the  laws.  He  was  suffered  to  proceed,  and  after  he  had  ex* 
peoded  upwards  of  thirteen  thousand  dollars  in  improvemeBts^ 
and  a  much  larger  sum  in  new  purchases,  a  mandate  Arrived 
from  Washington,  ordering  the  marshal  of  the  district  t»  dia* 
possess  him  hy  force.  When  astonishment  and  incredulity  wem 
forced  to  yield  to  the  ceruinty  of  this  extraordinary  fKt,  the  pro- 
prietor presented  a  petition  to  the  superior  court,  and  prayed 
their  interference  to  prevent  the  execution  of  this  iHegal  order; 
it  was  granted,  and  an  injunction  was  delivered  to  die  marshal, 
commanding  him  to  desist  from  the  execution  isi  the  mandaf* 
This  writ  was  however  disregarded;  an  armed  force  was  col'* 
lected,  and  the  proprietor  was  forced  to  abandon  his  possessioni 
and  from  that  time  to  the  present,  he  has  been  employed  in  in^ 
effectual  aticmpu  to  obtain  relief. 

This  is  a  general  sketch  as  well  of  the  situation  of  die  ptDper- 
ty,  as  of  the  tide  by  which  it  is  held,  mid  of  the  events  which  led 
to  the  controversy.  It  is  but  an  botlioe  which  will  be  filled  uf 
in  discussing  the  different  points  made  by  Mr«  Jefferson  to  jxs* 
tify  the  conduct  which  he  presumes  ta  call^  ^  Proceedings  of 
the  Government  of  the  United  States*^ 

After  some  preliminary  observaticms,  which  shall  be  naticecl 
under  their  proper  heads,  the  author  enters  on  bis  soligect.  Its 
£rst  division  is  an  attack  on  the  ude  of  ooe  proprietor  in  fnrotir 
of  others.  This  objection  waa  with  propriety  raised  oo.the  trid 
'  of  the  cause  at  New  Orleans^  though  unfounded  in  ftct,  it  was 
not  there  absurd  in  iu  appUcation,  as  it  is  when  used  by  Mn 
Jefibrson.  The  only  questions  which  it  imports  him  to  discuas 
are.  Did  the  land  belong  to  the  United  Stated  Had  the  govern* 
menta  right  to  aeixe  it?  ^fow  whether  belonging  to  Oravkr, 
or  sold  to  the  front  proprietors,  the  land  was  in  neitlwr  case  the 
property  of  the  United  States;  and  its  seizure  was  equalfy  ua- 
jusUfiable. 

The  objection,  I  have  said,  was  raised  oa  die  trial,  and  the  re-^ 
port  of  the  case  shews  it  to  have  been  conclusively  answered. 
Gravier  claimed  the  alluvion,because  he  was  the  proprietor  to  the 
water'sedge;  and  he  daimed  to  be  the  proprietor  to  the w^tter's 
edge,  by  virtue  of  the  genend  ezpressbns,  ^^face  avr  fc^ewer," 
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wkkh  it  it  Bot  denied  giw  that  extent  to  all  the  granU  in  the 
country.  Having,  after  a  reiy  considerable  accretion  had  been 
guned  by  alluvion  to  his  land,  sold  a  Uoe  of  lots  along  the  roaii, 
which  I  have  described  as  running  within  the  levee,  it  was  co» 
tended  that.because  wmt  of  die  deeds  for  these  lots  used  neaviy* 
the  same  expression,  Csce  au  flenve,  that  h  fronting  to  the  Hmrj 
not  m  in  ours,  Ironting  on  the  river,  a  similar  construction 
ought  to  be  given  to  the  expressions  in  both  instrument  and 
the  dilemma  which  the  author  urges  with  so  much  trium)di, 
was,  Kke  most  of  his  arguments,  worn  oat  befure  he  took  it  into 
his  service.  The  answer  to  this  argument  was  a  concise  one.  It 
was,  that  in  the  cases  where  these  expressions  were  used  in  the 
deeds  of  the  front  proprietors,  they  were  not,  as  in  the  case  of 
our  grant  used  alone,  that  they  were  restricted  by  a  reference  lo 
the  plan,  and  that  this  plan  bounded  the  lots,  not  by  the  river, 
but  by  a  line  drawn  across  their  front  on  the  street;  and  an  uap 
controvertible  text  of  law  mm  cited  to  shew,  thi^  wherever  such 
a  boundary  line  existed  between  the  land  and  the  river,  the  pro- 
prietor of  the  lot  could  not  daim  the  alluvion,  fior  the  plain  rea- 
son, that  he  was  not  the  proprietor  to  the  water's  edge,  and  thait 
therefore,  what  was  added  fay  the  water  was  not  added  to  Ms 
lend,  but 'to  the  land  which  lay  betwelMi  his  front  boundary  and 
the  river.  This  explanadoo  the  late  president  €£  the  United 
Scales  does  not  like;  it  is  compendious,  he  says,  but  not  dear; 
it  wanu  explanation,  and,  to  use  his  own  phrase,  he  ^  spreads  it 
open''  for  examination;  he  selects  <me  of  the  deeds,  that  to 
Nicholas  Gravier.  It  conveys  two  parcels  €d  lots,  one  of  ddf- 
teea,  fronitng^  tie  rivers  and  another  of  forty-five,  in  the  rear, ' 
by  other  boundaries,  ^^  m  conformity  to  thepkau^^  Then  foUowe 
a  page  of  reasoning  to  shew,  that  die  words,  in  conformity  to 
theplan,  do  not  relate  to  the  thiheen  lots  in  the  front,  l>ut  to  the 
br^*five  in  the  rear;  and  on  what,  reader,  do  you  think  tins 
reasoning  is  founded!  Would  you  believe  it?-«-oo  the  omission  of 
a  troublesome  womL  The  original  is  explicit;  after  describing 
both  parcels  of  lots,  it  says,  ^  the  whole  (todo)  in  conform!^ 
with  the  plan;  which  having  been  drawn  by  Don  C.  L.  Tntideau, 
I  have  delivered  to  .die  purchaser,"  &c  It  must  be  coofeseed, 
dmt  for  a  man  who  wanted  to  diew  that  the  reference  to  the 
plan  was  ap^KcaUe  only  to  m  part  of  the  lots,  tUs  expression, 
^^  THE  waoLB,"  ^  ALL,"  was  the  mo8t;embarra8sing  that  could  be 
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devised.  What  waa  to  be  dooe?  Preserve  it  itt  the  ortgiaal 
Spanish,  which  not  one  in  a  Aoaaand  of  his  readers  cui  under* 
stand;  omit  it  in  the  transladon,  which  every  body  will  suppose 
accurate  in  so  learned  a  work;  and  then  argue  from  the  omis* 
sioo,thatthe  reference  to  the  plan  rebttd  to  back  lots  onljr.<^  Of 
some  of  my  reasoning  the  late  presadent  says,  ^diat  it  b  impoa* 
siUe  to  characterise  it  respectfully."  What  shall  we  say  to  this 
^ecimen  of  his  own? 

The  whole  argument  on  this  head  is  of  a  |Mece.  The  sale  to 
N.  Gravier  is  selected,  as  if  Aose  to  att  the  oAer  proprietors 
cbntained  the  same  expressions;  whereas,  a  very  great  propor- 
tito  refer  for  their  front,  not  to  the  rherj  but  to  the  levee; 
(badcndo  f rente  a  la  kvee  de  eete  tio)  and  among  these  u  the 
deed  to  Mr.  Po3rdras,  who,  in  one  of  his  puWcatioos,  has  the 
efirontery  to  say,  ^^  My  deed  of  conve3rance  expressly  contains 
these  terms,^^'^^^!!^  the  rher^  without  any  reservation*" 

In  several  others  the  batture  is  eocf  reedy  granted^  and  I  have 
pnrohased  from  the  grantees.  I  have  paid  ten  thousMid  seven 
hundred  dollars  for  parts  of  it,  whidi  were  dius  sold;  and  3ret 
this,  as  well  as  the  other,  has  been  tidcen  as  the  demesne  of  the 
United  States.  Now  Mr.  Jefierson  (to  return  him  his  dilem- 
ma) either  knew  that  thii  description,  contained  in  the  deed  to 
N.  Gravier,  was  not  that  used  in  the  others,  or  he  did  not  know 
it;  ff  he  knew  it,  he  is  unparctonnUe  in  concealing  from  the  pub- 
fic,  to  whom  he  affects  to  make  a  candid  appeal,  so  material  a 
difference.  If  he  did  not  know  it,  be  confinaes  that  he  has  de- 
prived a  citizen  of  his  property,  without  being  acquainted  with 
the  nature  of  his  title.  He  must  tttke  one  of  time  consequences, 
or  he  must  acknowledge  that  the  circumstance  is  totally  imma- 
terial to  the  issue.  If  material,  the  whole  evidence  ought  to 
have  been  offered;-4f  immaterial,  no  part  of  it. 

I  think  I  may  therefore  dismiss  this  first  head  of  justification, 
and  that  I  may,  widiout  flattering  mjrself^  believe  diat  I  have 
shewn  it  both  immaterial  to  the  defence  of  the  late  president,  and 
destitute  of  any  foundation  if  material;-^I  have  shewn  tlmt  noi^ 
of  those  front  proprietors  can  be  considered  as  owners  of  theal- 
luvion,  because  their  deeds  refer  to  the  plan,  which  does  not  carry 
them  to  the  river;  because  very  many  of  them  refier  not  to  die 
river,  bat  to  the  levee,  as  their  front  exposure;  and  because  those 
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who  haire  an  eaqireas  ooavesrance^  (except  oae)  have  disposed  of 
dielr  right,  by  sale,  to  the  pment  claimant;  and  in  all  events, 
if  theirs,  it  oug^t,  as  Aeir  property,  to^  hare  been  as  sacred 
as  if  mine. 

Having  dios  secured  the  rigto  of  the  front  proprietors,  this 
provident  magistrate  next  takes  the  co-heirs  of  John  Gravier 
under  bis  patenud  care.  He  has  discovered  that  John  Gravier 
(in  fraud  of  his  brothers  and  sisters,  as  he  charitably  insinuates) 
procured  the  property  of  lus  deceased  brother  to  be  adjudged 
to  him;  that  Ab  batture  was  not  comprised  in  the  adjudication, 
and  that  it  therefore  remains  the  property  of  the  heirs.— -And 
what  then,  sir?  Why  if  this  statement  be  true,  J.  Gravier  as  one 
cS  the  three  heirs  would  have  aright  to  convey  his  undivided 
third;  but  surely  it  i^ves  none  to  you  to  take  it  away  from  has 
grantee  or  from  the  co-heirs  in  France. — As  however,  I  know 
it  must  give  great  satisfaction  to  a  mind  so  feelingly  alive  to  the 
mtcrest  of  absentees,  to  know  tlurt  diey  are  not  dissi^fied  with 
die  transaction,  I  have  t6e  pleasure  to  mform  you,  that  they 
have^ratified  their  brother's  sale  of  the  batture,  and  that  their  con- 
oenis  need  no  longer  occupy  your  attention.  Mr.  Jefferson  how- 
ever, when  he  wrote  his  book,  did  not  know  this  circumstance. 
Let  us  do  him  justice  lind  attend  to  his  reasoning  from  the  facts 
before  him.-«-On  the  death  of  Bertrand  Gnnrier,  an  inventory 
was  ti^n,  according  to  the  terms  of  it,  *^  of  all  the  tffhctB  and 
froper^  of  the  decestted." — At  the  time  of  his  death  he  owned 
'  die  pfamtation  in  question,  excepting  sneh  lots  as  had  been  sold. 
The  plantation  therefore  as  it  stood,  after  deducting  the  quan- 
ti^  sold,  was  to  be  put  in  the  inventory,  and  it  there  stands 
dios:  ^  Item,  are  placed  in  the  inventory,  the  lands  of  this  habt- 
uahn*  whose  extent  cannot  be  calculated  on  account  of  his  hav- 
ing 3oU  many  hu^  iwt  Mr.  N.  Gravier  informs  us  that  its 
bounds  go  to  the  forks  of  the  Bayou.**— After  the  inventory 
was  complete,  appraisers  were  appointed  to  estimate  its  value; 
and  in  their  appraisement  the  plantation  stands  thus: 

^  Item,  about  thirteen  acres  of  land,  at  which  the  habitation 
is. estimated  including  the  garden,  of  which  the  most  useful  part 
is  tidcen  off  in  tiie  front;  the  residue  consisting  of  the  lowest  |Kirt 
which  is  endosed  in  very  bad  fences,  the  side  being  sold  to  Don 
J«  Navarro,  one  Percy,  and  the  negro  Zamba;  a  portion  of  tbt 

•  ffahitatim  in  the  provincial  language  ia  ajmonimous  with  plantation. 
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best  of  wkkh  acres  wiih  twelve  segra  takimf  the 
esdmate  at  one  hundred  md  siae^  dollars  the  front  acre,  with 
all  the  depth,  which  nakes  two  tbousaad  four  handred  and 
seventy  dollars." 

After  these  prqMuratoiy  steps  fcdlowa  dieadjadicatioaf  which 
is  in  these  words: 

*^  Having  seen  the  proceediogn,  aad  in  coasidetafUiQa  ef  the 
consent  of  J.  P.  Guinauk,  defender  of  the  abseat  haiis,  the 
effects,  real  estate,  moveables  and  sbves,  waias  have  aaav 
ivv£NTORiED  ss  belonging  to  the  estate  of  his  deceased  brother 
Bertrand  Gravier,  who  died  intestate^  are  adjtidged  to  John 
(kavier  at  the  price  of  the  estMSSlioo.*' 

After  this  adjudication  John  Gravier  was  put  in  possrssioo 
(u  appears  by  the  record)  of  all  the  effects  and  piapsuy  bo« 
longing  to  the  succession  of  Bertrand  Gravier,  according  to  the 

Now  what  appears  to  have  been  adjudged  to  John  Gravier  faf 
these  doouments?  All  the  estate  of  his  brother  which  was  pas  iaia 
the  inventory*  What  was  put  in  the  inveaftocy?ff-«lhe  plantatinn, 
deductiog  the  lots  which  were  sokU-^If  thebattdre  wasapartof 
the  plantation  of  B«  Gravier,  and  if  at  the  time  of  his  deathit 
was  not  sold,  it  belonged  to  John  Gravier  by  the  adjodicatjoo* 
But  it  ought  to  have  been  particularly  speciied  in  the  inveatorjr 
under  penal^  of  coniscation—- *It  was  just  as  necessary  to  m* 
sert  the  cypress-swamp,  the  wood,  the  meadow,  and  the  liea 
fidd,  as  the  batturt $  they  were  all  equally  parts  of  the  planttrisn 
or  farm,  and  though  there  are  more  than  five  hundred  battuvea 
in  the  country,  yet  not  in  a  single  instance  have  any  of  thea 
been  inventoried  separately  from  the  ferm  to  which  they  belong* 
The  remainder  of  the  plantation  after  deducting  the  lots  said, 
being  then  adjudged  to  Gravier,  be  was  as  much  entitled  to  it 
under  this  conveyance,  as  'to  any  other  acre  of  land  which  it 
contained.  But  whether  purchased  by  John  Gravier  or  not,  ha 
had  a  right  to  sell  his  own  third,  aad  the  co-heirs  by  their  rati* 
fication  have  confirmed  the  sale  for  the  residue*  So  that  this 
objection  is  at  rest,  and  we  are  now  prepared  to  accoonpaay  Mr« 
Jefferson  in  his  attempt  to  shew,  not  that  the  property  fadoags 
to  another,  but  that  it  does  bekag  to  the  Uniftad  States,  and 
that  he  had  a  right  forcibly  to  seize  it.  But  we  are  not  so  soon 
to  be  gratified;  more  prejudices  are  to  be  excited  agdnst  the  in- 
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joMbd  prcpfktor;  anoilitr  attempt  it  to  be  mfkle,  to  Aom  tbtt 
bis  title  it  defecttre,— ts  if  chaBgiBg  the  party  injored  wotdd 
lafiMn  the  ofcace*  The  title  of  Mr.  DelaUgarret  under  whiA 
I  claim  a  part  of  the  landa,  is  said  to  be  illegal,  and  of  course,  I 
suppose,  void*  But  if  so,  does  it  vest  any  title  in  the  United 
States;  admitting  that  he  were  guilty  of  champerty,  no  new  title 
would  thereby  accrue  to  them.  The  parties  m^t  be  pumshaUe, 
A^  (teed  mi|^  perhaps  be  declared  void,  but  the  United  States 
acquire  no  rights  which  they  had  not  before.  Why  then  is  the 
aafa^ect  introduced?  Because,  in  a  bad  cause,  it  is  easier  to  ad- 
df«as  the  passions  and  prejudices  of  men,  dum  to  consuk  Aeir 
raasen,  or  convince  their  undeistaiiding;— because  it  was  sup* 
peitrd  that  the  name  of  Mr*  Jefierson  would  give  new  currency 
to  the  forgotten  calumnies  of  New  Orleans;  and  because  some 
men  can  never  forgive  those  whom  they  have  mjured* 

The  repetition  of  this  charge  migbt  be  excused,  if  it  had  not 
before  been  repeatedly  resorted  to-^tf  Mr*  Jefferson  had  not 
aaen  the  refbta^on,  and  if  be  had  not  the  evidence  of  the  fal- 
sity of  the  charge  before  him. 

It  is  begun  by  an  allegation  (page  11),  ^^  that  for  six  years  after 
his  purchase,  J*  Gravier  never  manifested  a  sjrmptom  of  own- 
erdiip  until  Mr*  Livingston's  arrival  from  New- York;''  and 
that  then  Gravier  received  his  inspirations  that  the  beach  (as 
he  chooses  to  can  it)  was  his;  that  I  tempted  him  to  lend  his 
name  to  the  suit,  but  really  prosecuted  it  for  my  own  benefit*. 
Thb  charge  is  made  with  an  air  of  levity,  and  a  wretched  at- 
tempt at  wit,  which  could  proceed  from  no  one  but  a  man  hard- 
ened by  repeated  attacks  on  his  own  character,  into  a  total  in- 
senttUlity  for  that  of  others*  Ifrst  gaoe  the  idea  to  Gravier, 
that  the  property  was  htsl^^yet  ten  years  before  my  arrival^  his 
brother  had,  by  four  several  recorded  deeds,  disposed  of  dif- 
ferent parcek  of  it;— and  Mr*  Jefferson,  who  makes  the  charge, 
knew  Ais  fact*  If  rat  stirred  up  a  dormant  claim! — ^yet  I  did 
not  arrive  until  the  7th  day  of  February;  and  in  December  pre- 
ceding, a  square  of  five  hundred  feet  was  begun  to  be  inclosed 
with  a  Iev6e  and  ditch,*  and  Mr*  Jefferson  had  evidence  of  the 
feet.  Ifrst  gave  Gravier  an  idea  of  his  claim! — and  yet  previous 
to  my  purchase,  he  had  agreed  to  sell  it  to  Mr*  Clark  and  Mi^* 
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Morgan:  and  Mr.  Jefferson  faad  this  evidence  of  the  £act,  that  I 
had  published  it  at^e  place  where  both  those  geodemen  live, 
and  that  it  was  never  contradicted.*  What  does  he  oppose  to 
this  mass  of  proof?  Notliing  but  an  assertion,  that  he  ^*  might 
safely  presume  that  Gravier's  work  was  not  begun,  while  the 
French  governor  thought  the  country  belonged  to  his  master,^ 
and  most  probaUy  not  until  after  my  arrival.  Now,  he  knew,  that 
I  had  arrived  in  February,  1 804,  and  he  acknowledges  diat  the  in* 
closure  was  ordered  to  be  destroyed  on  the  22d  of  that  month; 
—so  that  Mr.  Jefierson  thinks  it  probi^le,  that  arriving  in 
New  Orleans  on  the  7th  day  of  February,  I  should  immedi* 
ately  find  out  Gravier,  inspire  him  with  so  much  confidence,  as 
that  at  my  persuasion,  he  should  set  up  a  most  unfounded  claim; 
proceed  to  assert  it,  by  making  at  a  great  expense,  a  ditch  and 
embankment  round  a  square  of  five  hundred  feet,  that  is  to  say, 
two  thousand  feet  of  lev£e;  and  that  this  plan  should  be  formed 
by  a  perfect  stranger  in  die  country,  communicated  to  a  man  ho 
had  never  seen  before,  and  that  the  whole  should  be  executed 
in  fourteen  days  from  the  time  that  he  first  touched  the  shore. 
This,  Mr.  J.  thinks  so  probable  as  to  counterbalance  oaths,  re- 
cords, and  the  silent  assent  of  those  most  conusant  of  the  fact, 

*  Since  writing  this  passage,  I  htTe  obtained  the  following  certificate  and 
tetter,  which  place  the  fact  beyond  dispute.  Mr.  Morg^  was  about  that  time 
a  judge  of  the  inferior  courti  and  has  since  for  many  years  been  a  member  of 
the  city  council. 

"  I  hereby  certify,  that  I  bad  agreed  to  purchase,  together  with  Mr.  Benja- 
min Morgan,  from  John  Gravier,  the  batture  in  front  of  the  suburb  St.  Mary, 
prior  to  the  purchase  thereof  by  Peter  Delabigarre,  in  the  year  1804.  That  we 
had  agreed  on  the  price  (ten  thousatid  doUars),  but  that  the  bargain  was  not 
carried  into  execution,  as  Gravier  had  during  my  absence  &om  the  city,  sold 
to  Mr.  Delabigarre. 

December  17,  1812.  (Signed)  DANIEL  CLARK. 

MwOrkant,  Mar  A  2d,  1804. 
Daniel  Clark,  Esq. 

SIR, 

I  expect  in  your  absence  to  complete  the  purchase  of  the  strip  of  land  Ad- 
joining the  river,  from  the  upper  line  of  the  dty  to  the  street,  passing  by 
Girod's  estate  in  the  suburb,  and  I  pray  you  to  give  me  written  directions 
where  to  receive  money  for  your  half  of  the  first  payment. 
I  am  respectfully. 
Yours,  &c 

(Signed)  B£NJ.  MORGAK. 
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and  most  interested  in  contradicting  it;  and  thus  he  uses  the 
influence  of  his  late  exalted  station,  to  perpetuate  refuted  calum- 
nies, and  stigmatize  the  character  of  a  man,  whose  fortune  he 
had  wantonly  ruined. 

The  contract  between  Mn  Delabigarre  and  Gravier,  is  next 
the  subject  of  attack.  It  is  called  ostensible  only,  and  the  pur- 
chase made  by  it,  a  pretended  one;  and  the  reasons  given  for  it 
are,  that  Gravier  commenced  a  suit  in  his  own  name;  that  he 
afterwards  made  another  deed,  without  any  reference  to  the 
first;  and  that  in  the  second  deed  there  was  a  covenant,  that  if 
the  suit  should  fail,  the  sale  should  )>e  void.  This  clause,  Mr« 
J.  supposes  criminal,  both  by  the  common  and  civil  code,  and 
that  by  the  laws  of  the  territory  both  deeds  were  void. 

Of  the  first  contract  I  was  conusant;  it  was  made  by  my  ad* 
vice,  and  immediately  after^it  was  concluded,  I  took  an  interest 
of  one  half  in  the  purchase.  If  there  be,  therefore,  any  impro* 
priety  in  the  transaction,  I  must  bear  my  share  of  the  odium.  Of 
the  second,  I  was  ignorant,  until  sometime  after  it  was  made, 
and  the  proof  that  I  was  so,  is  on  the  records  of  the  superior 
court;  for  as  soon  as  I  discovered  it,  I  thought  it  injurious  to 
my  interest,  and  commenced  a  suit  against  Mr.  Delabigarre,  to 
procure  a  title  for  my  half  of  the  first  purchase.- 

But  though  I  had  a  concern  only  in  the  first  contract,  I  think 
both  of  them  free  from  the  stigma  which  is  endeavoured  to  be 
attached  to  them. 

Neither  of  these  contracts  was  valid  as  a  definitive  sale,  by 
the  kws  of  the  territory:  Mr.  J.  has  truly  remarked,  that  by  an 
edict  promulgated  by  governor  Unzaga,  no  lands  could  pass 
without  an  act  before  a  notary;  but  though  not  good  as  deeds, 
they  were  valid  as  contracts,  and  on  performing  the  conditions, 
the  purchaser  might  enforce  a  specific  performance,  if  in  the 
mean  time,  the,  seller  had  not  conveyed  them  by  a  notarial  act 
to  another.  They  formed,  what  in  the  French  jurisprudence  is 
called  the  beginning  of  proof  in  writing,  which  was  admitted 
as  introductory  of  other  evidence,  to  prove  the  right,  and  is 
analogous  to  the  equiuble  title  of  the  English  law.  This  ac- 
counts for  the  suit  being  brought  in  Gravier's  name,  and  not  in 
that  of  the  purchaser.  No  suit  could  have  been  sustained  in 
Delabigarre's  name,  for  his  title  was  not  complete.  The  pro- 
perty remained  legally  vested  in  Gravier,  thongh  Delabigarre 

No.  XVIII.  R 
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might,  on  payment  of  the  money,  force  him  to  convey.  There- 
fore, no  one  but  Gravier  could  sue. 

But  why  was  not  the  deed  made  in  legal  form?  Why  take  a 
private  deed,  when  'a  public  act  was  necessary  to  convey  the 
propertyf  The  reason  is  obvious:  the  owner  would  give  no 
Other.  Mr.  Delabigarre  had  not  been  two  months  in  the  coim- 
try  at  the  time  of  the  purchase;  his  resources  were  unknown;  it 
was  therefore  thought  most  prudent  by  Gravier,  to  make  no  de- 
finitive sale  until  one  of  the  payments  should  be  made.  It  is,  I 
believe,  no  uncommon  transaction  in  this  or  any  other  part  of 
the  United  Sutes,  to  make  covenants  for  giving  a  title,  on  the 
payment  of  the  price  or  a  part  of  it;  and  this,  though  in  terms  a 
sale,  yet  legally  amounted  to  nothing  more.  A  conclusive  proof 
that  neither  concealment  nor  impropriety  was  intended,  is,  that 
the  transaction  is  stated  by  Gravier,  in  his  petition  against  the 
corporation,  wherein  after  alleging  the  disturbances  of  which 
he  complains,  he  says  *^  by  reason  whereof  persons  who  have 
contracted/or  the  purchase  of  paru  of  this  land,  refuse  to  pay.** 
And  this  petition  I  drew,  and  signed  as  his  counsel.  Now  it  is 
inconceivable,  that  a  man  of  common  prudence,  directed  by  a 
counsellor  of  common  skill,  would,  if  they  were  conscious  of  ille- 
gality or  crime,  furnish  the  evidence  of  it  on  record;  and  still 
more  inconceivable,  that  the  court  to  whom  the  petition  was  ad- 
dressed, should  not  immediately  punish  so  open  a  violation  of 
the  laws. 

But  there  was  no  illegality.  Neither  the  statute  of  Henry  S*^ 
to  which  Mr.  J.  refers,  nor  the  text  of  the  Roman  law,  forbid 
the  purchase  of  any  land  of  which  the  seller  is  in  possession,  al- 
though it  should  be  known  there  are  adverse  clsums.  If  it  were 
so,  it  would  be  an  offence  to  buy  lands  in  a  very  great  propor- 
tion of  the  state  of  North-Carolina,  on  accotmt  of  lord  Gren- 
ville's  claim;  in  the  Mississippi  territory,  on  account  of  the 
English  grants;  in  Kentucky,  where,  as  I  am  informed,  two, 
three,  and  sometimes  four  patents  have  issued  under  the  state 
of  Virginia,  for  the  same  land;  and  in  every  part  of  the  state  of 
Louisiana,  where  the  titles  are  unconfirmed  by  congress*  If  this 
monstrous  doctrine  were  true,  every  purchaser  of  a  farm  would 
be  guilt\  of  this  crime,  if  the  boundary  between  him  and  his 
neighbours  was  unsettled,  although  the  person  from  whom  he 
bought  were  in  possession. 
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But  what  possession  is  necessary  to  justify  a  purchase?  Clearty 
such  a  one  as  consists  with  the  nature  oi  the  property  sold;  if 
of  a  house  or  other  improved  estate,  actual  occupation,  or  re* 
ceipt  of  the  rents  and  profits;  but  if  uncultivated  lands,  nothing 
is  required  but  that  there  be  an  ostensible  title,  and  no  acknow- 
ledged  adverse  possession.  How  often  do  we  find  the  opposite 
claimants  of  tracts  of  uncultivated  land  selling  their  titles  by 
regular  conveyances  without  having  ever  seen  the  estate.  Yet, 
who  ever  heard  of  a  prosecution  under  this  or  a  similar  statute 
in  such  a  case? 

The  proprietor  of  a  farm,  with  a  private  road  running  through 
it,  sells  the  soil  of  the  road,  and  opens  another  equally  conveni- 
nient  for  those  who  have  the  right  of  way.  He  has  never  had 
any  other  possession  of  the  road  than  that  which  all  his  neigh- 
bours have  had,  yet  it  is  not  selling  a  pretended  tide;  the  soil 
belongs  to  him,  and  he  had  that  constructive  possession  which 
alone  is  consistent  with  the  nature  of  the  property. 

To  apply  this  to  the  present  case:  the  public  have  a  right  to 
the  use  of  the  space  between  the  levee  and  the  edge  of  the 
water;  (although,  as  will  be  clearly  shewn  in  the  course  of  this 
discussion,  the  soil  remains  in  the  proprietor  of  the  adjacent 
land)  until  he  incloses  and  protects  it  from  the  river;-*-'till  then 
he  has  no  exclusive  right,  and  can  no  more  interfere  with  the  en- 
joyment of  it  by  the  public,  than  he  could  in  the  case  put  of  the 
road;  but  neither  in  the  one  case  nor  in  the  other  does  it  prevent 
his  selling  the  property,  subject  to  the  right  which  the  public  have 
of  enjoying  it;~-in  the  case  of  the  road,  untilan  equally  conveni- 
ent one  shall  be  opened;— in  the  case  of  the  batture,  until  the 
land  shall  be  inclosed  by  a  new  levee,  and  when  this  is  done, 
the  right  of  public  enjoyment  will  be  restricted  to  the  space  be- 
tween the  new  levee  and  the  river. 

John  Gravier  then  succeeding,  as  has  been  shewn,  to  all  the 
rights  of  his  brother,  the  proprietor  of  the  plantation,  had  a  con- 
structive possession  of  the  part  of  it  which  lay  between  the 
levee  and  the  river,  in  other  words  of  the  batture,  he  had  the 
same  possession  which  every  proprietor  of  land  on  the  river  has 
to  that  part  of  it  lying  ouuide  of  the  lev^e,  and  having  this  pos- 
session might  sell  it,  without  being  guilty  of  any  otience.  The 
purchaser,  it  is  true,  must  take  it  subject  to  all  the  legal  rights 
of  the  public.  What  these  are  will  be  shewn  in  another  part  of 
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the  inqiiiryi^^-here  the  only  question  is  the  legality  of  this  pur- 
chase.* 

But  John  Gravier  had  more  than  the  constructive; — he  had 
of  a  great  part  the  actual  exclusive  possession,  and  was  busied 
in  the  exercise  of  that  right  which  the  other  proprietors  had  of 
advancing  their  levees  nearer  to  the  river.  His  ancestor  had 
by  public  recorded  acto,  sold  parcels  of  this  very  property  to 
individuals  ten  years  before.  The  purchaser,  therefore,  had  a 
fair  right  to  consider  him  as  the  true  proprietor,  even  if  he  had 
notice  of  the  claims  of  the  corporation  of  New  Orleans.  As  to 
those  of  the  United  States,  no  one  ever  heard  of  them  until 
after  the  decision  of  the  suit,— <>and  surely  a  sale  in  opposition 
to  the  claum  of  the  city  only,  could  not  be  called  the  sale  of  a 
pretended  title,  when  that  very  claim  is  acknowledged  by  the 
parties  who  set  it  up,  to  have  been  a  groundless  one,  by  the  re- 
peated resolutions  they  have  since  passed  declaring  the  title  to 
be  in  the  United  States,  and  not  as  they  contended  on  the  trial, 
in  the  city. 

The  nature  of  the  claim  set  up  by  the  city,  even  if  a  suit  had 
been  pending  relative  to  it,  would  not  have  rendered  the  sale 
illegal.  It  was  the  claim  of  a  servitude  or  right  of  common,  as 
we  should  call  it  in  English,  to  dig  sand  and  lay  wood,  8cc.  on 
the  premises.  The  land  might  certainly  be  sold  with  the  risk  of 
this  daim  pending  over  it,— or  the  vendor  might  take  the  risk 
upon  himself,  and  if  it  were  established,  might  lawfully  agree  to 
rescind  tht  sale. 

The  first  agreement  for  a  sale,  it  will  be  recollected,  is  for 
only  two  thirds  of  the  land,  and  contains  no  other  condition 
than  that  of  paying  the  money  on  the  part  of  the  purchaser,  and 
that  of  warranty  on  the  part  of  the  seller.  The  second  is  dated 
nearly  two  years  after,  and  is  for  a  larger  portion  of  land,  in- 
cluding the  first.  It  contains  other  covenants,  and  the  circum- 
stances which  had  occurred,  rendered  them  not  only  legal  but 

*  Conformably  to  this  reasoninf^  is  the  text  of  the  cWll  Uw.  Mecti  dichnm 
ewn  Jundum  totum  nottntm  eite  etiam  cum  ututfruchu  alienut  ett.'  cum  tuvt- 
fructut  non  dominii  pan,  ttd  aerwtuth  nt.-  ut  wi,  et  iter.  Dig.  50.  16.  35.<— 
Now  if  the  totum  Jundum  as  the  text  expretaet  it,  be  mioe,  although  another 
have  the  utufruet  or  a  right  of  way  orer  it,  surely  I  may  dispose  of  this  which 
is  so  emphatically  termed  alt  mntt  and  a/ortiarif  I  may  dispose  of  it  when  the 
usufruct,  or  the  servitude  is  only  claimed,  but  d«>es  not  exist  in  reality. 
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prudent  The  suit  bad  since  been  commeneedf  it  bad  been  long 
protracted;  if  the  corporation  established  the  servitude  or  right 
of  digging  for  which  they  contended,  the  land  would  be  nearly 
useless  to  the  purchaser.  He  had,  therefore,  a  right  to  guar 
against  that  event,  by  stipulating,  that  in  case  it  happened,  the 
deed  should  be  void.  But,  in  fact,  this  stipulation  did  no  more 
dian  the  law  would  have  done  without  it;«»if  the  claim  of  the 
corporation  had  prevailed,  the  purchaser  might  by  the  civil  law, 
either  have  rescinded  the  sale,  or  sought  a  compensation  in  da- 
mages, at  his  option;«--and  surely  no  covenant  can  be  called 
criminal,  which  only  enforces  an  acknowledged  principle  of  law. 
I  had,  as  I  have  said,  no  agency  in  this  second  deed,  nor  any 
other  interest  in  defending  the  conduct  of  those  who  made  it 
than  that  which  is  naturally  excited,  in  hearing  the  memory  of 
an  unfortunate  man,  treated  with  unmerited  oblbquy  and  con- 
contempt;— -a  widow*  bereft  of  reason,  two  infant  children  (one 
of  them  blind)  deprived  of  their  bread,  are  not  enough!— the  re- 
putation of  their  father  must  be  wantonly  and  unjustly  destroyed 
before  the  vengeance  of  this  just  magistrate  is  complete. — Par- 
ties, witnesses,— ^1  who  dare  to  complain  of  oppression,— or  to 
prove  its  existence,  must  be  involved  in  one  general  proscription, 
that  the  public  may  cease  to  interest  themselves  in  favour  of  men 
who  are  represented  as  so  unworthy  of  their  sympathy.  But  the 
device  is  too  stale  to  succeed  with  an  enlightened— >too  odious  to 
be  favoured  by  a  generous  nation;  and  the  mixture  of  jocularity 
and  oppression  which  it  exhibits  only  convinces  us,  that  the  most 
hateful  traits  in  the  tyrants  of  antiquity  may  sometimes  be  found 
united  with  an  affectation  of  republicanism,  and  of  a  regard  for 
the  rights  of  man. 

While  on  this  subject,  let  me  assure  the  public,  that  Mr. 
Parisierij  who  is  most  facetiously  called  a  joiner  by  trade,  and  a 
comedian  by  profession,  and  who  it  is  most  charitably  insinu- 
ated, was  suborned  to  bear  false  witness  to  a  most  unimportant 
fact,  was  a  man  while  he  lived,  of  respectability  and  worth.t — 

•  The  proceedings  of  the  late  president  have  actually  produced  this  melan- 
choly effect.  The  relict  of  the  late  Delabigpirre  is  confined  in  a  road-house; — 
bis  tvro  daughters  depend  on  the  benevolence  of  relations. 

f  It  will  hardly  be  believed  that  this  serious  dharge  should  be  made  on 
hearsay  only.  Mr.  J.  never  saw  the  testimony  on  which  he  comments  with 
such  severity.  He  has  seen  only  an  affidavit  of  a  gentleman  who  says,  that  he 
-ivtu  informed  Psrisien  bid  given  such  testimony. 
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that  Mr.  Sigur^  who  is  treated  with  the  same  levity^is  one  of 
the  most  ancient  and  respectable  inhabitants  of  the  country,—- 
and  that  proof  of  these  facts  will  be  found  in  the  Appendix.^^ 
It  is  no  excuse  for  Mr.  J.  that  he  has  heard  what  he  asserts>— - 
he  should  be  certain  of  its  truth  before  he  gives  it  the  sanction 
of  his  name. 

Ha\  ing  thus,  as  he  supposed,  excited  a  sufficient  degree  of 
prejudice  against  his  opponent,  Mr.  Jefferson  ventures,  but  by 
cautious  approaches,  on  something  like  a  justification  of  him- 
self.^-We  are  first  told  that  the  judgment  of  the  superior  court 
in  the  suit  with  the  corporation  did  not  bind  the  United  States; 
—and  a  page  or  two  is  gravely  employed  in  proving,  that  none 
but  parties  or  privies  are  bound  by  a  judgment.  This  is  un- 
doubtedly true,  and  if  the  rage  of  making  Latin  quotations  had 
not  seized  the  author,  he  would  without  citing  the  Codex^  have 
been  content  with  my  acknowledgment  of  it  in  my  Address,  p. 
22,  where  I  state  that  I  sent  on  my  Examination]  with  a  view  to 
prevent  the  United  States  from  ordering  a  suiu  That  acknow- 
ledgment and  this  admission,  however,  are  both  founded  on  the 
supposition,  that  the  claim  of  the  United  States  is  one  they 
have  IN  THEIR  OWN  RIGHT  and  for  their  own  use;— but  if;  as 
I  have  since  been  convinced,  those  who  made  the  claim  on  be- 
half of  the  United  States,  did  it  only  as  trustees  for  the  original 
party  in  the  suit,  and  for  their  benefit  only,— then,  I  say,  though 
not  nominal  parties,  they  are  bound.— >Nor  shall  the  party  really 
interested  avail  itself  of  a  concealment  of  the  trust,  in  order  to 
procure  a  double  trial  on  the  merits.  This  subject  will  be  more 
fully  developed  in  another  part  of  the  discussion.  I  proceed 
with  the  pamphlet.— Having  established  to  his  own  satisfaction, 
that  the  United  States  were  not  bound  by  the  proceedings  in  the 
suit  which  had  been  determined,  the  most  natural  course  to  be 
expected,  would  be  for  the  president  to  institute  one  to  which 
they  should  be  a  party;  but  this  was  too  much  in  the  common 
line.  Mr.  Jefferson  did  not  like  "playing  at  push-pin  with 
judges  and  lawyers,'*  as  he  very  elegantly  terms  it;  the  forms  of 
law  were  too  slow  to  satisfy  his  eager  desire  to  do  justice. 
There  had  been  a  commotion  among  the  people,— -there  had 

•  See  Appendix,  No.  II. 

f  Examination  of  the  title  of  the  United  States  to  the  land  called  the  Batture, 
published  afterwards  with  my  address  to  the  people  of  the  United  States,  in 
the  year  1808. 
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been  an  open  opposition  to  the  execution  of  the  laws;— *and  he 
^ems  to  have  had  a  natural  sympathy  for  those  who  were 
guilty  of  it.  Profaning  the  sacred  exertions  of  our  first  revolu- 
tionary  patriots  by  an  assimilation  with  his  own  agency  in  this 
paltry  squabble,  his  imagination  took  fire  at  a  striking  simi- 
larity he  discovered  between  the  judgment  in  the  case  of  the 
batture,  and  the  Massachusetts  port  bill,  between  the  opening  of 
my  canal  and  the  ^^  occlusion*^  of  the  Boston  harbour,-— he  pants 
for  the  wreaths  of  Hancock,  Adams,  and  Otb,-— and  he  bravely 
determines  to  hurl  all  the  vengeance  of  the  government  at  the 
unprotected  head  of  an  individual,  who  had  nothing  for  his  de- 
fence but  the  feeble  barriers  of  constitution,  treaty  and  laws. 

Popularity  was  to  be  gained,  and  of  that  kind  which  he  loves 
the  most,— the  applause  of  those  who  were  independent  enough 
to  resist  the  decree  of  a  court,  and  set  the  authority  of  law  at 
defiapce. 

In  the  pages  which  contain  this  part  of  the  defence,  we  are 
presented  with  the  circumstances  which  induced  the  president 
to  take  the  measure  of  ordering  me  to  be  dispossessed  by  the 
marshal;  and  among  them  we  find  several  documents  which 
are  dated  at  New  Orleans,  only  thirteen  days  before  the  reso- 
lution of  the  privy  council  at  Washington;— but  this  is  a  trifling 
obstacle  to  Mr*  Jefferson.  Let  us  suppose  that  he  had  before 
him  not  only  all  that  passed  at  New  Orleans  up  to  the  very  day 
of  the  deliberation  at  Washington,  but  all  the  fects  he  cites  as 
having  taken  place  for  years  afterwards.  Let  him  have  the  ad- 
vantage of  the  whole,  and  see  to  what  it  amounts. 

The  first  of  these  documents  are  letters  from  governor  Clai- 
borne, and  the  extracts  that  are  given,  furnish  the  true  motives 
of  his  conduct.  These  letters  inform  him,  that  Mr.  Livingston 
is  disliked  by  the  people,  and  that  the  decision  of  the  court  is 
very  unpopular;— they  seem  too,  to  have  given  a  true  state- 
ment of  some  of  the  outrages  that  were  committed  in  opposi- 
tion to  that  decision.  Here,  then,  was  an  opportunity  not  to  be 
lost; — an  unpopular  man  to  be  oppressed,— a  popular  claim  to  be 
supported,— and  opposition  to  the  laws  to  be  rewarded.  Gjver* 
nor  Claiborne,  it  is  true,  had  formed  no  conception  of  the  anode 
in  which  this  was  to  be  done; — he  hints  in  his  letter  at  an  old 
foshioned  idea  of  ^^  devising  some  means  of  arresting  the  judg- 
ment of  the  territorial  court,  and  bringing  the  cnuse  before  an- 
other tribunal;"— but  this  suggestion  did  not  coincide  with  the 
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ideas  of  the  gentleman  to  whom  it  was  made;— he  is  peculiariy 
unfortunate,  although  his  xvish  is  always  for  an  investigation  be- 
fore the  tribunals  of  his  country,  his  practice  is  always  to  decline 
their  jurisdiction,  and  he  was  prevented  from  following  this 
judicious  advice  of  governor  Claiborne,  in  the  same  manner  that 
we  have  seen  him  ^^ prechutetT^  from  bringing  the  merits  before 
the  court  at  Richmond,— -by  his  own  act. 

But  it  seems  the  case  was  urgent,— my  works  threatened  to 
drown  the  city,— its  peace  could  only  be  preserved  by  destroy- 
ing them;— -and  the  land  in  question  was  absolutely  necessary 
for  the  use  of  the  citizens*  The  president,  therefore,  was  called 
on  to  interpose,— and  he  could  not  wait  for  the  slow  forms  of 
law.- If  these  things  were  true,  the  public  are  yet  to  learn  by 
what  part  of  the  constitution,  the  president  is  vested  with  the 
power  to  abate  nuisances  of  his  own  authority,  or  whether  the 
first  magistrate  of  the  union,  is,  ex  officio^  high  constable  of  the 
city  of  New  Orleans.-— If  any  offence  was  committed  against  the 
police  of  the  city,  or  of  die  river,  and  shores,  Mr.  Jefferson  has 
shewn,  that  a  remedy  was  provided  by  the  territorial  laws;— -he 
has  shewn,  that  the  administration  of  justice  was  su6Scicndy 
vigilant,  for  he  has  recited  a  presentment  against  these  very 
works. — Why,  then,  did  he  not  trust  that  the  people  of  New 
Orleans  would  have  good  sense  enough,  not  to  suffer  themselves 
to  be  drowned,  when  they  had  the  means  of  prevention  in  their 
power.  If  the  public  functionaries,  who  cannot,  I  believe,  be 
taxed  with  partiality  to  me,  had  thought  that  they  could  have 
supported  the  allegations  in  the  presentment,  that  presentment 
would  certainly  have  been  prosecuted.  More  than  two  months 
elapsed  between  the  time  of  finding  it,  and  the  execution  of  the 
president's  order.  That  presentment  could  have  been  brought 
to  trial  without  delay,  and  if  the  facts  were  proved,  the  works 
would  have  been  destroyed  as  effectually  by  the  judgment  of 
law  as  by  any  executive  mandate.  In  that  case,  however,  the 
court  must  have  made  it  a  part  of  the  judgment,  that  the  nui- 
sance should  be  abated— an  inconvenience  which  was  avoided 
by  the  president's  order,  which  only  drove  me  from  the  pro- 
perty. The  nuisance  was  suffered  to  remain,  and  for  several 
successive  years  served  as  a  safe  harbour  to  boats,  and  has 
saved  thousands  of  dollars  to  the  public,— while  a  house  which 
was  also  part  of  the  ntM«anc^,-^as  been  usefully  occupied  as  a 
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guard-house  by  the  city.  If,  then,  there  were  this  danger  of  im- 
mediate inundation,  from  the  effect  of  my  works,  there  was  no 
necessity  for  the  interference  of  the  president  Qf  the  United 
Sutes;«-«the  great  officers  of  state  need  not  have  been  called 
fix)m  their  respective  departments,  to  deliberate  on  the  weighty 
concerns  of  the  police  of  New  Orlean8,-^and  the  cabinet  coun- 
cil of  a  great  nation  might,  it  must  be  confessed,  at  that  period, 
have  found,  objects  much  more  worthy  their  attention.  But 
there  was  no. such  dsmger,  and  I  prove  it  from  data  given  by 
the  very  work  that  contains  the  assertion.— The  banks  of  my 
canal  extended  from  the  road  276  feet  on  the  batture.  The 
udes  were  twenty  feet  wide,  and  from  four  to  six  feet  high. 
Now,  if  I  calculate  right,  this  forms  a  mass  of  55,200  cubic 
feet,  which  would  be  displaced  even  if  the  river  rose  to  the 
fiill  height  of  the  bank  by  the  sides  of  the  canal; — add  the  parts 
of  the  lev6e  laid  down  on  Mr.  Jefferson's  plan  990  feet  long, 
by  6  feet  high  and  6  feet  wide,  forming  35,640  cubic  feet,  and  we 
have  altogether  90,840  cubic  feet;— and  the  displacing  this  mass, 
Mr.  J.  thought  put  the  city  in  such  immediate  a  danger  of  inuur 
dation,  that  he  states  it  as  a  reason  for  considering  the  case  as 
one  of  extreme  urgency.  But  we  have  seen  that  the  works  occu- 
pied a  space  of  90,840  cubic  feet;~-now,  the  river  being  3600 
feet  wide,  the  length  of  the  works  1066  feet,  and  the  rise  of 
the  water  14  feet,  we  have  for  the  increased  column  of  water 
when  at  its  highest  opposite  those  works,  3600  x  1066  x  14  «> 
53,726,400  feet,  which  being  divided  by  the  mass  of  the  work,  to 
wit,  90,840,  we  have,  leaving  out  fractions,  591;  that  is  to  say, 
that  the  works  displace  a  quantity  of  water  equal  to  ^^^  part  of  the 
column  opposite  to  them;— ^and  of  course,  could  only  raise  the 
water  in  that  proportion,  that  is  to  say,  two  lines  and  ^  parts 
of  a  line. 

This  calculation  is  made  on  the  idea,  that  the  works  were 
erected  in  the  current  of  the  river,  but  the  reverse  is  the  fact. 
From  the  point  A,  to  the  lower  part  of  the  town,  (see  plate 
No.  3),  there  is  no  current  whatever  but  an  eddy,  and  there- 
fore no  work  but  such  as  project  further  into  the  river  than  that 
point  can  at  all  change  the  current.  But  let  us  examine  by  wha( 
process  of  calculation  Mr.  Jefferson  draws  the  conclusion,  that 
these  works  would  *^  raise  the  water  three  feet  at  least,  and 
would  sweep  away  the  whole  lev^e,  the  city  it  now  protects, 

No.  XVIU.  S 
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aad  inundate  all  the  lower' country.'^  (Jeff.  p.  HO.)  In  the  fioat 
place,  he  encreases  the  projection  of  my  embankment  from  two 
hundred  and  seventy  six  feet,  as  he  sutes  it  in  the  preceding 
page,  to  two  hundred  and  Afty  yards.  Then  he  says,  the  river 
being  twelve  hundred  yards  wide,  this  forms  neariy  one  fourth 
of  this  width,  and  as  the  river  rises  twelve  feet,  when  it  has  its 
whole  breadth,  if  you  reduce  it  one  fourth,  the  water  must  rise 
in  the  same  proportion;  but  three  feet  is  to  twelve  feet  what 
two  hundred  and  fifty  yards  is  to  the  whole  breadth  of  die 
river;  therefore  the  water  will  rise  three  feet,— -wAicft  twflt  to  ie 
demonstrated*  It  must  be  confessed  that  this  is  most  admirably 
calculated.  It  is  a  pity  to  spoil  so  fine  a  piece  of  demonstratioa; 
but  diere  are  a  few  corrections  which  must  be  made,  both  to 
the  proposition  and  the  proof. 

First,  we  must  in  point  of  fact  reduce  the  two  hundred 
and  fifty  yards  to  two  hundred  and  seventy-six  feet,  which,  in* 
stead  of  a  fourth  of  the  breadth  of  the  river,  is,  according  to  his 
calculation,  not  quite  one  twelfth.  Then  instead  of  three  feet, 
I  should  ovtrflow  the  levee  ,but  one  foot,  which,  by  the  preced** 
ing  calculation,  must  be  reduced  to  a  Ittde  more  than  two  lines; 
and  in  order  to  effect  even  this,  I  must  deprive  the  water  of  its 
fluidity,  or  else,  according  to  the  usual  course  of  things,  it 
would,  after  passing  the  end  of  my  canal,  spread  itself  over  its 
usual  surface;  for  the  plan  exhibited  by  Mr.  Jefferson,  shews 
diat  my  lower  levee  was  not  connected  widi  the  sides  of  the 
canal;  unless  therefore  be  could  contrive  to  heap  die  mass  of 
water,  displaced  by  my  works,  on  the  surface  of  the  river,  and 
retain  it  there,  he  can  never  make  it  rise  even  to  the  fracdonal 
part  of  an  inch,  as  I  have  shewn;  and  this  even  if  the  works 
were  erected  in  the  current.  But  Mr.  Jefferson's  manuscript 
affidavits,  which  he  cites  so  frequently,  if  they  say  any  thing  on 
the  subject,  must  say  what  I  have  before  asserted,  that  the 
whole  of  that  part  of  the  batture  which  is  inundated  is  in  an  eddy, 
and  that  consequendy  the  current  is  no  wise  affected  by  ai^ 
thing  that  is  done  there.  The  calculations,  then,  are  as  erroneous, 
as  t^e  facts  which  he  assumes  are  unfounded.  The  batture  was 
formed  long  before  my  works,  or  any  others,  were  thought  of 
in  that  (dace.  Its  progress  has  neither  been  hastened  nor  retard* 
ed  by  any  diii^  that  has  beett  erected  there.  The  puny  works 
ci  man  can  neither  arrest  nor  hasten  the  progreaa  of  i 


Digitized  by  VjOOQ IC 


U9 

diaiigiet  which  are  produced  by  oaturd  cauBea,  impelUng  dMIi 
mighty  mass  of  waters.  An  atteative  observer  msiy  perceive 
diese  causes,  but  as  yet  oo  human  effort  has  been  able  to  prevent 
dieir  effects*  The  river,  on  an  average,  is  twenty  fathoms  deep* 
The  weight  of  this  prodi^^us  column  of  water,  borne  with  a 
current  of  three  miles  an  hour  against  a  loose  soil,  undermines 
it  at  a  depth  which  90  piles  can  reaeh;  and  whole  fields  arc 
sometimes  precipitated  at  once  into  this  abyss.  When  these 
excavations  take  place  on  a  point,  the  batture  formed  by  the 
eddy  below  it,  becomes  itself  exposed  to  the  depredadons  of 
the  current.*  In  the  mean  dme  new  eddies  are  formed;  they 
become  the  agents  of  new  deposits,  and  places  which  only  a  few 
years  before  were  covered  with  twenty  fathoms  of  water,  begin 
to  shew  their  heads  above  the  stream.  Until  therefore  some 
sucl|t  change  shall  happen  in  the  current  of  the  river,  above  the 
town,  as  shall  throw  its  force  upon  the  batture  of  the  suburb  St. 
Mary,  it  will  go  on  increasing  in  length  down  the  river  opposite 
the  town,  and  in  breadth  towards  the  other  shore.  This  progress 
was  foreseen  by  Mr.  Lafon,  an  engineer  of  great  profesMonsd 
skill,  in  the  year  1804,  three  years  before  my  works  were  be- 
gun. The  city  council,  alarmed  by  the  progress  which  the  river 
then  made  in  undermining  the  levee  a  little  above  the  govern* 
ment  house,  in  the  centre  of  the  city,  requested  Mr.  Lafon  to 
^  devise  some  plan  for  defending  it.  He  made  them  a  very  able 
report,  which  I  am  sorry  the  Umits  of  my  work  will  not  permit 
me  to  insert,  in  which  he  tells  them,  that  any  work  will  be  ez« 
pensive  and  useless;  that,  by  the  natural  progress  of  the  river 
eating  out  the  opposite  bank,  and  filUng  up  the  one  above  the 
town,  the  batture  of  the  suburb  St.  Mary  will  extend  itself  oppo* 
site  the  city,  and  that  the  course  of  the  current  will  then  strike  be* 
low  the  town.  This  has  exactly  happened,  and  the  effect  which 
Mr*  Jefferson  and  his  manuscript  affidavits  ascribe  to  my  levee,  is 
found  to  be  produced  from  natural  causes,  foreseen  and  predict* 
ed  three  years  before  my  works  were  begun;  and  there  was  nq 
danger  of  any  of  those  dreadful  consequences  which  Mr.  Jef» 

*  The  batture  in  question  bears  unquestionable  proof,  in  its  physical  confor- 
mation, of  having  undergone  the  change  here  described.  la  digging  my  canal, 
the  stumps  of  a  grove  of  large  treci,  three  feet  in  diameter,  were  found  in 
their  natural  position,  root6d  in  the  ground,  twelve  feet  below  the  surface. 
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hmon  has  conjured  up  to  justify  his  oppression.  There  was  not, 
I  affirm,  even  any  inconvenience  to,  be  apprehended;  on  the 
contrary,  I  am  ready  to  prove,  whenever  an  opportunity  is 
given  me,  that  the  beauty  of  the  city,  and  the  health,  conve- 
nience and  commerce  of  its  inhabitants  would  have  been  greatly 
encreased  if  I  had  completed  my  plan;  and,  in  the  mean  time,  I 
offer  the  certificates  of  the  harbour-master,  the  wardens  of  the 
port,  the  commander  of  the  naval  force  of  the  United  States  on 
this  station,  and  all  the  masters  of  the  vessels  in  port  at  the  time 
it  was  taken;  all  these  speak  a  language  which  shews  the  nature 
of  the  information  on  which  the  late  president  acted,  and  must 
convince  the  world,  that  even  the  pretence  of  public  inconve- 
nience was  wanting,  to  justify  the  flagrant  outrage.*  But  it  seems 
the  peace  of  the  city  could  not  be  otherwise  preserved.  Mr. 
Jefferson  says,  page  20,  that  he  was  ^  urged  by  the  repeated 
calls  of  the  governor,  who  declared  he  could  not  be  responsible 
for  the  peace  or  preservation  of  the  place,  by  the  tumults  and 
confusion- in  which  the  city  was  held."  We  must  remark  that 
we  are  not  favoured  here,  as  in  the  former  page,  with  an  extract 
of  these  repeated  calls;  it  is  g^ven  as  the  substance  of  sundry 
letters.  I  wish  they  had  been  produced,  because  I  canpot  well 
conceive  that  governor  Claiborne,  after  having  on  the  sixteenth 
of  September  declared  that  every  thing  was  quiet,  and  when  in 
ftct  every  thing  was  so,  should  write,  that  he  could  not  answer 
lor  the  peace  or  even  the  preservation  of  the  place— that  he 
should  talk  of  tumuit  and  confusion^  after  he  had  told  us,  that 
every  thing  was  in  a  state  of  tranquillity;  and  that  he  should  urge 
the  president  to  take  violent  measures,  when  his  other  letters, 
during  the  continuance  of  the  tumult,  only  advise  a  revision  of 
the  sentence  in  some  other  tribunal. 

These  dangers,  however,  (whether  real  or  imaginary  the 
reader  may  now  judge),  were  sufficient  in  the  president's  opinion 
to  jusufy  the  calling  of  a  cabinet  council,  and  we  are  now  pre- 
pared to  examine  with  due  respect  their  important  delibera- 
tions. 

We  are  first  told:  **  They  took  such  views  of  the  whole  case, 
as  the  state  of  their  information  then  presented."  This  I  under- 
stand; but  when  Mr.  Jefferson  tells  us  in  the  next  sentence  that 

*  See  Appendix,  No.  S, 
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he  will "  dlwlop  them  (that  is  the  views)  in  all  thejulness  of  the 
facts  then  kmrum^^  I  confess  I  am  utterly  at  a  loss  to  discover 
his  meaiiing.  What  we  are  to  undersUnd  by  "  developing  views 
in  all  thejulness  offacts^^  either  known  or  unknown,  I  confess 
passes  my  comprehension;  but  when  he  adds  "  and  of  those 
which  have  since  corroborated  them^'*  I  begin  to  discover  that 
this  is  a  phrase  purposely  rendered  obscure,  that  ^^  seeing  we 
might  not  perceive,  and  hearing  we  might  not  understand.'' — 
The  council  had  but  very  scanty  materials  for  this  important 
proceeding.— It  would  not  do  therefore  to  give  a  simple  sketch 
of  their  views,  from  the  proofs  then  before  them;  four  years 
were  to  be  employed  in  fostering  prejudices,  in  collecting 
calumnies,  in  making  ^iiflA/f//  translations  and  learned  extracts, 
in  procuring  affidavits,  and  in  all  the  other  honourable  means  I 
have  detected,  in  order  to  bolster  up  this  weak,  wicked,  and 
unconstitutional  measure.  And  they  were  to  be  introduced  by 
an  obscure  phrase,  which  would  lead  cursory  readers  to  believe 
diat  the  cabinet  had  all  those  arguments,  facts  and  laws  before 
them,  at  the  time  of  their  deliberation. 

Let  us  give  them  the  advantage  of  all  that  the  diligence, 
ingenuity,  and  influence  of  the  late  president  has  heaped 
together,  for  their  support,  and  see  on  what  grounds  the  deter- 
mination stands. 

The  preliminary  decision,  that  the  question  was  to  be  deter- 
mined by  the  French  not  by  the  Spanish  laws,  was  erroneous; 
but,  as  both  codes  are  equally  favourable  to  my  argument,  I 
should  spend  no  time  in  refuting  it,  if  it  were  not  to  shew,  that 
by  a  kind  of  fatality  attached  to  this  proceeding,  it  was  con- 
ceived in  false  principles,  aud  has  through  evefy  stage  been 
marked  with  error. 

The  principle  that  the  laws  of  a  ceded  country  do  not  change 
by  the  mere  effect  of  the  transfer,  is  true  as  to  those  laws  which 
affect  the  inhabitants  in  their  relations  to  each  other;  but  is  it 
so  with  respect  to  those  fundamental  principles  which  regulate 
the  prerogative  of  the  sovereign,  and  the  right  of  the  subject? 
It  appears  to  me  they  must  of  necessity  be  changed  by  a  ces- 
sion;—-that,  for  instance,  which  was  made  of  the  province  of 
Louisiana,  absolved  the  inhabitants  from  the  duty  of  allegiance 
which  they  owed  to  France,  and  made  them,  by  the  very  act, 
subjects  of  the  crown  of  Spain.  The  same  relation  was  created 
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between  them  and  their  new  sovereign,  which  subaistid  between 
him  and  his  other  subjects.  If  that  relation  gave  rights  to  the 
new  sovereign  which  were  not  due  to  the  old,  the  people  were 
bound  to  submit;  on  the  contrary,  if  the  people  to  which  th^ 
then  became  united  had  greater  privileges,  these  were  imme* 
diately  communicated  to  them,  and  the  new  sovereign  could 
not,  without  injuring  the  fundamental  laws  of  the  kingdom,  at* 
tach  to  himself  greater  prerogatives  in  this,  than  he  had  in  his 
other  colonies;  aod  even  if  the  right  of  alluvion  were  inherent 
in  the  crown  of  France,  it  may  reasonably  be  doubted  whether 
that  right  passed  by  the  transfer  of  the  province  to  the  king 
of  Spain.  If  a  province  of  France  should  have  been,  undet 
the  old  monarchy,  ceded  to  Spain,  so  as  to  be  incorporated 
with  that  kingdom,  I  am  inclined  to  think  that  the  droit  cPaU" 
bcuncy  and  other  local  rights  of  the  crown,  would  not  by  the 
very  act  of  transfer  be  vested  in  the  king  of  Spain.— I  do  not 
urge  this  argument  as  conclusive,  but  I  think  it  has  some 
weight,  and  deserves  abstractedly  more  developm^t  than  its 
importance  in  this  inquiry  will  excuse. 

But  whatever  may  be  thought  of  these  principles,  there  is 
another  more  generally  acknowledged,  which  applies  directly 
to  the  case;— it  is,  that  the  ancient  laws  of  a  ceded  country  are 
in  force,  only  until  the  new  sovereign  shall  direct  them  to  be 
chained.*  This  principle  is  not  denied  in  the  work  to  which  I 
reply,  but  we  are  told  that  the  sovereign  never  made  such  an 
expression  of  his  will  in  Louisiana,  and  the  very  instruments, 
on  which  I  might  rely  (even  without  other  proof)  to  evince  the 
change,  are  cited  to  shew  that  there  was  none. 

O'Reilly^s  proclamation  in  1769,  it  is  acknowledged,  changes 
the  form  of  government.  This,  it  is  said,  might  be  done  while 
the  S)r8tem  of  law  remained;  this  is  true,  but  what  do  we  do 
with  the  remainder  of  the  sentence?  It  is  not  only  the  form  of 
political  government  (Jeff.  p.  22)  but  the  ^^  administration  qf  jus* 
tice  prescribed  by  the  wise  laws  of  Spain,"  which  are  declared 
to  be  introduced.  The  proclamation  details  the  new  offices  and 
the  duties  of  the  officers,  and  it  is  accompanied  by  instructions 
^^  for  the  instituting  and  carrying  on  civil  and  criminal  suits» 
and  rendering  ordinary  judgments  conformably  to  the  Becopi* 

*  1  Blackstone's  Com.  p.  107. 
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hc^nj  (or  Digest  of  the  laws)  of  Castile  and  of  the  InAes^  fox  the 
governmeot  of  the  judges  and  parties,  until  the  Spanish  language 
shall  be  more  familiar,  and  a  more  extensive  knowledge  of  those 
hws  shall  be  attained." 

This  proclamation  and  the  instructions  both  refer  to  the  laws 
of  Spain  as  forming  the  code  of  the  country,  the  first  of  these 
instruments  by  general  words,  the  second  more  particularly,  to 
Ihe  laws  of  Castile  and  the  Indies,  of  which  the  instructions 
contain  such  an  abstract  as  was  required  for  daily  use.— But 
oehherthe  proclamation  nor  the  instructions  were  necessary 
Cor  die  introduction  of  the  Spanish  laws,  A  code  had  been  long 
prepared  for  the  government  of  the  Spanish  colonies  in  the  /n* 
dks^  by  which  name  they  designated  all  their  American  pos* 
sessions.  It  is  called  the  **  RecopiUtci§n  de  las  Leyes  de  las  In* 
£asJ*^  It  introduces  the  law  of  Castile,  those  of  the'  Partidas^ 
asid  of  Toro;  that  is  to  say,  the  whole  body  of  the  laws  of 
Spain,  in  all  cases  not  provided  for  by  the  laws  of  the  Indies,! 
asd  declares  that  the  laws  A  that  collection  shall  prevail  in  all 
the  Spanish  colonies,  as  well  those  then  established,  as  those 
which  might  in  future  be  discovered  or  established. 

The  moment  then,  that  Louisiana  became  a  Spanish  province, 
k  was  subjected  dejure^  to  the  system  of  laws  I  have  described; 
and  de  facto^  none  other  has  had  the  slightest  authority  since 
the  transfer.  Whence  therefore  Mr.  Jefferson  has  derived  his 
idea  that  the  French  and  Spanish  laws  were  c<Mifbunded  in 
practice^  I  know  not;  certain  it  is,  that  in  all  their  tribunals 
none  but  Spanish  laws  were  cited  by  the  advocates,  or  admitted 
by  the  judges;  that  the  assessors  by  whose  advice  all  decrees 
were  rendered^  were  Spanish,  not  French  lawyers;  that  in  their 
official  opinions,  they  referred  only  to  the  laws  of  Spain  and  the 
Indies,  as  their  rule  of  decision;  and  that  ^'  the  changes  after 
1769ywere  not,  as  is  supposed,  chiefly  in  the  organization  of 
the  government,  but  that  they  also  pervaded  the  whole  system 
ef  juriafurudence.'^ 

It  is  admitted  that  the  French  laws  were  in  force  at  the  time 
of  the  sale  of  the  Jesuits'  property;  Imt  it  is  not  admitted  that,  as 

*  Leyes  de  Iiidias»  Vol.  L  lib.  2.  th.  1,  lawi  Itt  and  2d. 
t  It  establishes  for  the  government  of  all  those  possessions  a  royal  counctl 
called  the  (hancarfth§  Indin. 
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Mr.  Jefferson  alleges,  the  question  ^  was  then  generated.^  "the 
generation  of  the  question  could  not  have  tiJcen  place  before 
the  property  existed*  Now  there  is  not  the  slightest  evidence  of 
any  increase  by  alluvion,  between  the  year  1763,  the  time  of  the 
sale  of  the  Jesuits'  property,  and  1769,  the  period  of  the  transfer 
of  the  province.  On  the  contrary,  Mr.  Laveau  a  witness  for  the 
city  declares  ^^  that  at  the  time  of  the  sale  of  the  Jesuits'  pro- 
perty, vessels  came  to  the  levee,  opposite  to  Madame  Delor's,* 
and  that  there  was  then  no  batture  from  thence  to  the  city." 

Whatever  unanimity  therefore  might  have  reigned  in  the 
cabinet  as  to  the  laws  diey  were  to  be  governed  by  in  their  ex 
parte  trial  of  my  tide,  the  impartial  reader  will,  I  think,  perceive 
at  least  some  doubts  as  to  the  correctness  of  this  preliminary 
decision.  These  doubts  will  be  increased,  when  he  peruses  the 
report  of  the  attorney  general,  a  member  of  that  cabinet.  With 
a  candour  which  does  him  honour,  he  says  ^*  the  facts  from 
which  alone  the  law  can  arise,  are  much  controverted.  These 
must  be  correctly  ascertained  before  a  satisfactory  opimon  can 
be  formed,"— and  again,  ^^  All  the  light  afforded  by  the  state- 
ments  and  papers  on  each  side,  was  not  deemed  sufficient  to  as* 
certain  with  precision  the  facts.  The  law  itself  which  should 
furnish  the  rule  of  determination^  was  also  a  matter  of  contra^ 
versy;  perhaps  it  might  be  considered  not  improperly  us  foreign 
laws^  and  in  some  degree  at  least  the  subject  of  proof."— 'Now, 
if  the  attorney  general  in  June  1809,  thought  the  facts  uncer« 
tain,  and  the  law  a  matter  of  controversy  even  after  all  the 
light  afforded  by  the  statements  and  publications,  it  is  a  little 
singular,  that  Mr.  Jefferson  should  tell  the  world  there  was  but 
one  opinion  in  the  cabinet  of  which  this  very  attorney  genend 
was  a  member  in  the  year  1807.  It  is  true,  the  attorney  general 
adds  in  this  report  that  he  adheres  to  his  former  opinion.  But 
what  was  that  opinion?  Merely,  according  to  his  own  expres- 
sion (Correspon.  p.  8),  a  concurrence  with  Messrs.  Derbigny 
and  Gurley,  provided  the  statement  of  facts  furnished  and  offici- 
ally laid  before  him  was  correct!^  But  it  is  evident  fix)m  the  parts 
of  the  report  I  have  just  quoted,  that  he  considers  the  law  of 
France  among  those  factSy  since  after  two  years  consideration 
of  the  subject,  he  treats  it  as  a  foreign  law,  and  calls  for  further. 

*  Now  Dapbuitier.  See  plate  No.  % 


Digitized  by  VjOOQ IC 


U5 

proof  of  its  provisioni*  Be  makes  no  vain  pretence  of  beii^ 
deeply  versed  in  a  foreigo  system  of  laws,  to  which  his  studies 
jpd  not  been  directed*  Fortunate  would  it  have  been  fqr  me, 
and  honourable  to  the  country,  if  others  had  rendered  equal 
justice  to  their  own  ability  to  decide. 

Mr.  Jefferson,  however,  bad  no  doubts,  and  his  council,  he  ^ 
sayis,  were  unanimous.  On  this  co-operation  of  the  council,  I 
tj^aH  only  make  this  observation:  that  in  all  my  inquiries,  in  all 
my  correspondence  on  this  subject,  it  was  never  hinted  at;  nor 
Iisid  I  the  slightest  suspicion  of  the  fact,  until  I  saw  it  asserted 
in  the  publication  before  me.  The  member  of  that  council  who 
told  me  that  the  order  was  given  in  the  execution  of  a  personal 
duty  devolved  upon  the  president,  in  which  he  had  not  partici- 
pated; that  influential  member  of  the  cabinet,  as  well  as  others  ^ 
implicated  in  this  charge  of  unanimity,  owe  it  to  themselves  to 
deny  the  imputation.  To  me  it  is  of  litde  moment  with  whom- 
soever the  measure  originated,  or  whoever  sanctioned  it.  Z 
am  prepared  to  shew,  diat  it  is  illegal,  unconstitutional  and 
oppressive. 

All  who  have  written  on  this  subject  in  opposition  to  my 
daim,  have  acknowledged  that  by  the  laws  of  Spain,  alluvions  . 
belong  to  the  proprietors  of  the  adjacent  lands.  It  was  necessar 
ry  therefore  to  abandon  this  point,  or  to  find  out  some  system 
which  would  vest  property  of  this  description  in  the  sovereign 
power. 

The  inaccurate  expressions  of  some  French  jurists,  and  the 
grasping  provisions  of  some  French  edicts,  together  with  the 
circumstance  of  this  province  having  once  been  under  the  do- 
minion of  France,  pointed  out  the  jurisprudence  of  that  country, 
and  the  laws  of  France  were  resorted  to;  with  what  success, 
may  be  determined  by  those  who  will  take  the  trouble  of  refer- 
ing  to  the  former  discussions  of  this  subject,  particularly  to 
the  learned  arguments  of  Mr.  Duponceau,  in  two  publications, 
which  still  remain  without  refutation. 

Having  repelled  all  the  skirmishing  attacks  which  have 
hitherto  impeded  our  progress,  we  at  length  approach  the 
body  of  Mr.  Jefferson^s  defence.  It  consists  of  the  following 
points: 

No.  XVXII.  T 
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I.  That  alluvions  of  navigable  rivers^  hy  the  law  of  Frame y 
"belong  to  the  lAngy  and  that  those  of  the  Mississippi  have  been 

^  transferred^  with  the  other  sovereign  rights^  to  the  Unite(tStates. 

II.  That  the  right  of  alluvion  accrues  only  to  ruraly  not  to 
urban  possessions. 

III.  That  the  property  in  question  is  not  an  alluvion^  but  part 
of  the  bed  of  the  river  j  which  belongs  to  the  sovereign. 

IV.  That  the  use  I  made  of  the  property  was  dangerous  to 
the  safety  of  the  city  of  New  Orleans^  and  an  infringement  on 
the  public  right  to  navigate  the  river;  that  my  works  were  a 
nuisance^  and  that  the  president  had  a  right  to  abate  it. 

In  discussing  these  points,  I  feel  an  embarrassment  from  the 
reflection,  that  almost  every  thing  I  shall  say  has  been  antici- 
pated, either  in  my  own  publications,  or  those  of  the  learned 
counsellor  and  excellent  friend,  whose  disinterested  zeal  has 
advocated  my  cause;  and  I  cannot  but  admire  the  patient  perse- 
verance with  which  Mr.  Jefferson  consents  to  transcribe  the  oft 
repeated  authorities,  to  rally  the  broken  sophisms,  and  once 
more  array  in  his  service  the  ten  times  refuted  arguments, 
which,  at  different  periods,  have  been  worn  out  in  hi^  defence. 
I  will  not,  however,  be  outdone  in  the  contest.  I  will  revive  the 
charge,  as  often  as  he  shall  choose  to  repeat  the  defence;  nor  will 
I  cease  to  expose  his  oppression  to  the  public,  until  I  have  an 
opportunity  of  arraigning  him  before  another  tribunal. 

I.  Let  us  begin  then  with  the  first  ground  of  defence,  that 
alluvions  of  navigable  rivers^  by  the  laws  of  France^  belong  t0 
the  king^  and  that  those  of  the  Mississippi  have  been  transferred 
vnth  the  other  rights  of  sovereignty^  to  the  United  States. 

The  Roman  law,  Mr.  J.  acknowledges,  (p.  36)  gave  alluvions 
to  the  adjacent  proprietors,  as  well  as  the  sand-bars,  shoals,  islands, 
and  even  the  bed  of  the  river,  when  deserted;  but  the  established 
laws  of  France^  he  contends,  differed  in  all  these  particulars;  and, 
as  usual,  Pothier  is  brought  forward  to  bear  the  burthen  of  the 
contest.  He  is  the  only  author  of  any  reputation  in  France,  who 
advances  this  doctrine;  for  Guyot,  Ferriere,  Denizart,  and  the 
author  of  the  Title  Jurisprudence,  in  the  Encyclopedia,  who  are 
quoted  by  Mr.  J.  support,  as  I  shall  shew  most  expressly,  the 
rig^  of  the  adjacent  proprietors.  If  Pothier  is  to  be  understood 
in  the  sense  in  which  he  is  quoted,  (which  I  must  confess  b  the 
most  obvious  meaning  of  the  passage)  he  is  then  contradicted 
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Igr  the  venerable  sages  of  French  jurisprudence  who  preceded 
him,  and  is  followed  by  no  ojie  writer  of  note.  Tliis  is  so  ex- 
traordinary a  circumstance,  that  I  sought,  by  a  reference  to  tfie 
context,  to  shew  that  he  was  guilty  of  an  inaccuracy  of  expres* 
sion,  rather  than  an  error  in  principle.^  But  if  my  attempt  to 

*  On  this  passage  of  Pothier,  I  made  the  foUowing  obscrvationt  in  my  Exa^ 
mination,  pages  19  and  20:  •*  The  only  remaining  authority  is  that  of  Pothier.  1 
"  confess  that  the  part  cited,  would  lead  the  reader  to  suppose  that  this 
"  writer  meant  to  decide  the  questidn  in  all  cases  of  navigable  rivers;  but 
*'  a  closer  attention  will  perhaps  discover  an  inaccuracy  of  expression,  or  all 
**  error,  unavoidable,  in  some  instances,  even  by  the  roost  correct  writer, 
**  whose  attention  is  turned  to  so  many  points  as  are  embraced  by  the  valuv 
<«ble  work  of  Pothier.*' 

**  I  apprehend  that  what  is  laid  down  here  as  a  general  proposition,  appU- 
"  cable  to  all  navigable  rivers  in  France,  is  true  as  to  those  only,  (and  tiiis 
"nay  be  the  case  perhaps  with  the  greater  number)  where  the  grants  have 
"not  been  bounded  by  the  river,  but  by  a  fixed  front  boundary.  I  believe  so, 
**  because  if  the  doctrine  of  Pothier  were  understood  in  the  unqualified  sense 
**  in  which  it  is  quoted,  the  other  writers  whom  I  shall  cite,  and  who  all,  without 
''exception,  give  a  contrary  opinion,  would  at  least  notice  that  of  so  celebrated 
"  a  writer,  if  they  supposed  it  differed  from  theirs  on  so  important  a  point. 

**  1  am  also  inclined  to  this  solution  from  the  passage  which  follows,  in  the 
"  160th  article,  where  he  gives  the  reason  why,  by  the  Roman  law,  the  alluvion 
**  belonged  to  the  adjoining  proprietors.'* 

*'  It  was  (says  he)  by  a  kind  of  right  of  accession,  that,  according  to  the 
"Roman  law,  the  riparious  proprietors  had  each  one  in  his  own  right,  the 
^property  of  the  islands  wliich  were  formed  in  the  river,  and  even  in  its  bed, 
"  when  the  river  abandoned  it  to  take  another  course.** 

**  The  inheritances  of  these  proprietors  having  towards  the  river  an  unlimit- 
"ed  extent,  and  having  no  aher  bmindt  but  the  river ^  and  whiehkeomprehended 
**  CWN  the  ihoret,  an4  all  nhich  wot  not  occupied  by  the  river;  the  bed,  which  had 
"been  covered,  when  it  ceased  to  occupy  it,  was  deemed  to  have  made  a  part 
"of  those  inheritances,  and  to  be  an  accession  to  them.  It  was  the  same  thing 
"  with  respect  to  the  islands  which  were  formed  in  the  riven  these  islands 
"being  nothing  else  but  a  part  of  the  bed  of  the  river,  which  it  had  ceased  to 
M  occupy." 

"  By  the  French  laws,  the  narigable  rivers  belong  to  the  king;  the  islands 
"  which  are  formed  within,  as  well  as  the  bed  when  it  is  abandoned  to  take  a 
"new  course,  belong  to  the  king;  the  proprietors  of  uiheritanceson  the  bank, 
"cannot  at  all  pretend  to  it,  wUeet  the^  thew  Utlee  of  conceeeim  from  the  kingy 

"  From  these  ciutions  I  think  it  appears,  that  Pothier  makes  the  right  of 
"sHuvion  to  depend  on  the  hct  of  the  concession  or  grant  being  bounded  by 
"the  river,  since  he  gives  the  existence  of  such  boundary  as  a  reason  why^ 
"  under  the  Roman  law,  the  proprietor  was  entitled  to  the  alluvion,  and  de- 
"  Clares  that  unless  he  has  a  similar  concession,  he  is  not  entitled  to  it  by  the 
"French  law.  1  have  endeavoured,  I  know  not  with  what  success,  to  reconcile 
^  Pothier  with  the  other  French  writers,  some  prior  and  others  subsequent 
"to  his  work:  every  one  of  whQm^at  least  all  that  I  have  been  able  to  consul^. 
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not,  with  Mr.  JeAenon,  make  the  law  bend  to  his  authority. 
Let  us  examine  the  other  writers  who  are  relied  on;  they  are 
Guyoty  Denizarty  Ferriere  and  the  EncyclopeSa*  I(  would 
have  been  but  candid  in  Mr.  Jefferson,  when  he  cited  Guyot,. 
to  have  told  his  reader  that  the  same  author,  whose  doctrine, 
under  the  word  Ulandy  be  quotes,  had,  under  the  word  albtoUm^ 
the  one  now  in  question,  expressfy  declared,  that  the  ^^cUspost- 
tions  of  the  Roi^an  law  were  observed  in  France,  except  on  the 
rivers  Doux  and  la  Fere."  The  whole  passage  is  quoted  in  my  Ex- 
amination, (p.  21).  Mr.  J.  therefore  would  have  had  some  better 
title  to  the  character  of  a  fair  disputant,  had  he  adverted  to  it. 

Ferriere  and  Denizart,  on  whom  he  also  relies,  say  no  more, 
even  in  the  passages  cited,  than  that  augmentations,y0rmMf«tii^ 
denly  and  <M<U  onccy  belong  to  the  king;  a  position  I  am  not 
interested  in  denying,  and  which  I  had  transcribed  with  the  rest 
of  the  article,  which  Mr.  J.  for  good  reasons,  has  not  chosen  to 
quote.  Denizart  is  as  follows: 

"Denizart:  tiik  Alluvion.  FoL  t^page  74. 

^  I.  L'alluvion  est  un  accroissement  qui  se  fait  insensible- 
*^  ment,  et  pen  a  peu,  sur  les  rivages  de  la  mer,  des  fleuves  et  des 
**  rivieres,  par  les  terres  que  I'eau  y  apporte." 

*^  II.  Lorsque  par  aUuvum^  un  heritage  se  trouve  insensible- 
^  ment  accru,  et  plus  6tendu  qu'il  ne  l'£tait,  Taccroisseinent  ap- 
^partient  au  proprietaire,  et  celui  dont  I'h^ritage  est  diminue 
^par  cette  voie,  ne  pent  pas  revendiquer  ce  qui  s'en  manque.*' 

^  Cette  maxime,  qui  est  puis6e  dans  le  droit  Romain,  a  li£U 
*^  DANS  TOUTE  LA  FRANCE,  excepte  eu  FroncHe  comti.  On  y 
'*  dit  communement  au  contraire  que  la  riviere  du  Ooux  rCote  nt 
*'  nt  baiUe*  Ainsi  PaUuvion  n'est  point  dans  le  cours  de  cette 
^riviere,  un  moyen  d'acquerir.  Voyez  la  remarque  de  Du* 
"moulin." 

^  II  faut  encore  excepter  la  riviere  de  Fire^  qm,  smvant  une 
**  coutume  locale  d'Auvergne,  n^ote  ni  ne  baUk^  c'est  &  dire,  que 
^  lorsqu'elle  prend  d'anciennes  possessions  par  inondation  ott 
^  autrement,  petit  k  petit,  de9a  ou  At\k  Teau,  il  est  permis  k  celui 
^^  qui  perd  de  suivre  sa  possession  et  de  la  revendiquer.** 

**  agree  in  the  doctrine,  that  the  proprietort  of  land  bounded  by  a  river, 
^*  whether  narigable  or  not,  is  entitled  to  all  the  increase  that  may  be  produced 
**by  alluvioni  but  that  att&itittnentf  m.  word  peculiar  to  the  French  jurispru- 
''dence,  belongs,  in  nayigable  riTcrs,  to  the  king.** 
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'  ^  IIL  l^^Mfgf/fffBp^umQi  aiprive  dta^  un  heritage  par  oUu* 
^  vion^  cm  u^e  scule  et  meme  chqst ,  avisc  I'heriuge  accni: 
^  (Jimdusfun^d  a^rewt^  sicut  portiopgrtioni;)  il  en  prend  loutea 
^^les  qualites  accideoteUea  de  .fi^f  et  de  roture,  de  propre  et 
^d'acquet;  II  est  suj^t  avx  iiiemc;s  charges,  fussent-elles  d'usu- 
*^  fruit  et  de  tubatitutioiu^ 

^*  IV.  II  n'en  eat  paa  de  meme  d'aa  accroissement  subit, 
^  occasionoe  par  on  debordement,  ou  par  quelqu'  autre  cas  for* 
*^  tuit:  la  portion  de  ce  terraia  pourrait  en  c^  cas,  etre  reclam6e 
**  par  le  proprietaire.  Voyez  la  coutume  de  Bar." 

*^  V*  La  mazime  est  d'ailleurs  affermie  par  I'arret  rendu  au 
^*  rapport  de  Mr.  Pabb6  de  Vienne,  en  la  quatriime  chambre 
^  des  enquete3f  le  15  Avril,  1744,  entre  le  Marquis  de  Bouzols 
^^t  Mr.  de  Cluunflour,  conseiller  en  Is^  cour  des  aides  de  Cler- 
^  mont,  ra|^rt6  par  Guyot,  Trait6  des  Fiefs,  tome  6,  chapitre 
**  des  £i9f^ref,page  673,  n.  10;  et  par  arret  du  Mercredi  23  Fe* 
^  vrier,  1769,  rendu  en  la  grande  chambre,  conformement  aux 
*^  conclusions  de  Mr.  Segui^r,  avpcat  general,  la  meme  chose 
^a  ete  jugee*  La  sentence  qui  avoit  ordonne  une  vistte  des 
^lieux  a  €%6  infirmee,  et  il  a  ^t6  ordonni  que  par  enquete  re- 
^^  spective,  il  serait  verifie  si  le  changement  du  cours  de  I'eau, 
^*  sur  le  rivage  de  la  mer,  avoit  et^  subii  ou  insensible.  JVIr. 
^^Lochard  plaidait  pour  le  chapijtre  de  Lu9on,  et  Mr.  Caillou 
*^pour  le  sieur  de  Champagne." 

^  VI.  Bourjon  pretend  que  ce  qui  accroit  par  alluvion  appar- 
^tient  au  seigneur  haut  justicier;  mais  ni  son  opinion,  ni  I'avis 
^^  des  auteurs  qu'  il  cite,  ne  sont  suivis  dans  I'usage.  Voyes  la  cou- 
**  tume  de  Normandie,  art.  195,  Particle  368  de  celle  d'  Auxerre, 
«^  Tartide  154,  de  celle  de  Sens,  et  celle  de  Metz,  tit.  13.  art.  38. 

^  VI  I«  Les  attiriaaementa  formes  subit^ment  dans  la  mer  ou 
^  dans  les  fleuves  et  rivieres  navigables,  appaftiennent  au  Roi, 
^  pai;  le  seul  droit  de  sa  souverainete.  Voyez  la  declaration  dn 
*^  mois  d'Avjril  1683,  et  Mr.  Le  Bret,de  la  souverainete  Liv.  2. 
'^Chap.  16;  et  les  ediu  des  mois  de  Decembre  1593,  et  FeV* 
^rier  1710,  coocemant  les  atterissements,  isles  et  islots.  On 
"  trouve  ces  deux  6dits  dans  le  Recueil  de  Neron,  Tome  3." 

Ferriere  is  not  less  express.  *^  The  disposition  of  this  sec- 
"  tion,"  (that  of  the  Roman  law,  Inst.  Lib.  3,  tit.  1,  s.  20,  de 
oOuvione)  ^^  is  observed  among  us." — And  the  whole  passage 
from  the  Encyclopedia,  of  which  a^hred  is  given  by  Mr.  J. 
reads  thus: 


Digitized  by  VjOOQ IC 


150 

*^  AUavion  U  an  increase  of  the  ground,  wMch  takeg  place  by 
^*  slow  degrees,  on  the  shores  of  the  sea,  on  the  borders  of 
^^Jleuvea  and  rivers;  occasioned  by  the  earth  which  the  water 
^^  conveys  to  it,  and  which  becomes  so  consolidated,  with  the 
*^  contiguous  land,  that  it  forms  a  whole  xvith  it-^an  identity. 
^^  The  name  of  alluvion  b  also  given  to  those  lands  which  are 
"  slowly  and  imperceptibly  left  uncovered  by  the  water. 

^  The  Roman  law  places  alluvions  in  the  number  of  the  means 
«« of  acquiring  according  to  the  law  of  nations,  as  being  a  kind 
^*  of  accession;  that  augmentation  being  operated  in  a  slow  and 
*^  imperceptible  manner,  remuns  to  the  inheritance  to  which  it 
^'  is  found  united* 

^^  The  portion  which  is  thus  added  insensibly,  is  not  consi- 
^^  dered  as  a  new  land,  it  is  a  part  of  the  old  which  becomes  pos- 
^^sessed  of  the  same  qualities,  and  it  belongs  to  the  same  mas- 
**  ter,  in  the  same  manner  as  the  growth  of  a  tree  forms  part  of 
"  the  treey  and  is  the  property  of  the  proprietor  of  the  tree. 
**  That  right  of  increase  by  alluvion  is  grounded  in  the  maxim 
*^  of  law,  which  bestows  the  profits  and  the  advantages  of  a 
^^  thing,  to  him  who  is  exposed  to  suflfer  its  damages  and  its 
^^  losses. 

^T9£  REGULATIONS  Or  THE  RoMAW  LAW  ON  ALLUVION, 
^^ARE    GENERALLY   TOLLOWED   IN    FrANCE.   The   COUtUmeS    of 

^^  Metz,  Sens,  and  Auxerre,  have  on  that  subject  precise  regu- 
^^  lations,  which  form  their  common  law. 

'  .  ^^  But  the  province  of  Franche  comt6  must  be  excepted,  where 
^*  it  is  etublished  as  a  maxim,  that  the  river  Doux  neither  gives 
^^nor  takes  away;— -that  is  to  say,  that  the  person  whose  inheri- 
^*  tance  is  diminished  by  the  inundation  of  the  river,  may  in- 
**  demnify  himself  by  possessing  lumself  of  the  land  which  it 
^^  has  abandoned. 

^^The  same  thing  takes  place  on  the  inheritances  bordering 
^^  on  the  river  Fere,  in  Auvergne,  where  the  local  coutume  esta- 
^*  blishes  the  same  right. 

^^  The  alluvions  which  the  sea  produces  on  the  lands  which  it  ^ 
^<  bathes,  also  belong  as  a  right  of  increase,  to  the  proprietors  of 
^^  those  inheritances,  who  may  also  make  levies  or  dykes,  to 
^^  secure  them. 

^  We  must  observe,  however,  that  to  acquire  by  right  of  al- 
^^  luvion,  two  conditions  are  ifecessary. 
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**  First**— That  the  increase  should  be  mad^  slowly  and  im- 
^*  perceptibly,  in  such  a  manner  that  it  cannot  be  discovered  in 
^  what  time  each  part  of  the  alluvion  has  been  formed  to,  and 
*^  consolidated  with  the  inheritance. 

*^  Second.-— That  the  inheritance  by  virtue  of  which  the  right 
<<  of  acquiring  by  alluvion  is  claimed,  be  contiguous  to  the  river, 
^*  in  such  a  manner  chat  the  bed  on  which  it  flows,  seems  as  it 
^^  were,  to  be  a  part  of  the  same  inheritance;— for,  in  case  it 
<*  did  not  bound  exactly  to  the  river,  and  it  was  bounded  by  a 
^*  causeway  or  by  a  road,  the  parts  left  uncovered  by  the  river 
^*  between  its  bed  and  the  road,  cannot  belong  to  the  proprietor 
**  of  the  inheritance  situated  on  the  other  side  of  the  road«  Those 
-^^  lands  belong  to  the  king  in  navigable  rivers,,  and  to  the  feudal 
**  lords,  in  those  that  are  not  so." 

Thus  we  see,  that  out  of  five  writers  on  the  French  law, 
cited  by  the  late  president,  four  directly  oppose  hb  doctrine, 
and  are  made  to  favour  it  only  by  that  ingenious  and  novel 
device  which  makes  the  scriptures  declare  ^  there  is  no  God.^* 

After  laying  before  the  puUic,  for  the  second  or  third  time, 
the  whole  of  these  texts,  of  wluch  partial  extracts  are  given  by 
the  gentleman  with  whom  I  contend^  I  pause  to  ask  whether  a 
perusal  of  the  whole  does  not  give  a  different  idea  froia  that 
conveyed  by  the  extract?— Whether  it  does  not  give  an  oppo- 
site idea?— -Whether  the  whole  text  was  not  under  his  eyes 
when  he  wrote,  and  had  not  been  successfully  quoted  before,  ta' 
answer  and  explain  the  passages  he  cites?-— An  affirmative  an- 
swer (and  no  other  can  be  given  to  these  queries)  must  involve 
Mn  Jefferson  in  the  reproach  of  endeavouring  to  deceive  the 
public^  by  a  partial  quotation  of  authorities,  a  conduct  which 
would  not  be  tolerated  by  any  tribunal,  still  less  by  that  of  the 
public,  to  which  he  has  appealed. 

Having  shewn  that  all  die  elementary  writers,  save  one^ 
which  have  been  relied  on,  prove  the  reverse  of  the  doctrine 
for  which  they  were  introduced,  let  us  now  examine  the  au- 
thority which  we  are  told  is  to  ^^put  aside  all  further  question^ 
as  to  the  law  of  France  on  this  subject J^ — ^The  edict  of  Louts 
the  XlVth,  of  the  13th  of  December,  1693. 

It  is,  however,  a  litde  extraordinary,  that  during  the  century 
which  has  elapsed  since  this  decisive  decree,  but  one  writer  of 
any  note  in  the  whole  kingdom  can  be  found,  whose  doubts 
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have  be w  <^  put  aside"  by  its  provisidtis,  ahd  iha^hot  ^'tribu- 
aal  lias  decided  in  conformity  with  the  construcdon  now  pat 
upon  it.  This  edict  has  been  sb  often  pashed  forward  to  bear 
the  brunt  of  the  controversy,  that  I  am  tired  of  referring  to  it, 
and  shewing  that  neither  its  declaratory  nor  en^ctin|g  clauses 
warrant  the  conclusion  drsiwn  fh>m  it* 

The  first  rule  in  construing  statutes,  is,  to  examine  how  tJie 
law  stood  prior  to  their  bdng  made. 

The  only  sources  fr6m  which  we  can  draw  a  knowledge  of 
diis  porot,  are  statutory  laws,  elementary  writers,  or  decisions 
of  courts. 

Positive  law  is  not  pretended  to  exist,  or  the  edict  would 
have  been  produced  instead  of  the  one  which  is  referred  to. . 

The  only  elementary  writers  cited,  who  wrote  prior  to  this 
edict,  declare,  that  alluvions  belong  to  the  adjacent  proprietor, 
though  islands  and  increments  formed  in  the  beds  of  rivers, 
by  sudden  changes,  belong  to  the  Icing,  and  not  a  single  decision 
either  before  or  since  has  been  discovered  vesting  them  in  the 
sovereign.  We  may  fairly,  then,  talce  it  for  granted,  that  at  the 
time  of  the  rendering  that  edict,  the  fundamental  law  of  France 
gave  alluvions  to  the  proprietors  of  the  land  on  which  they  were 
formed. 

Now,  let  us  examine  whether  this  edict  either  could  change 
or  does  purport  to  change  this  law. 

We  have  seen,  that  as  the  law  stood  before  the  edict,  islands 
and  increments  formed  in  the  bed  of  a  river,  detached  from 
the  shore,  belonged  to  the  Icing;  but,  that  alluvions  formed  im- 
perceptibly on  the  bank,  belonged  to  the  private  proprietor.— 
Now,  if  die  edict  intended  to  make  so  serious  a  change  in  the 
laws  of  the  country,  it  would  have  been  done  by  express  terms, 
and  in  the  enacting  part  of  the  statute.  But  the  statute  in  ques- 
tion, in  its  preamble  or  declaratory  part,  asserts,  that  the  king 
has  a  right  of  property  on  (sur)  (which  is  improperly  translated 
in,  by  Mr.  Jefferson)  on  all  navigable  rivers  znd  Jleitves  (a  term 
meaning  a  navigable  river  falling  into  the  sea,  for  which  we 
have  no  equivalent)  in  the  kingdom,  and  consequently  to  alt  the 
islands,  mills,  ferries,  sudden  acannulations^  (aU(rissements)* 

•  "  Nous  ftppeloiM  att^risaemem  le  canal  et  le  Ik  que  la  riviere  a  tout  d^m 
coup  quiU^** 

We  call  oft^ntfem^nf  the  chatinel  and  bed  which  the  river  hath  oi/ at  #Mr 
quitted.  2  Ferrisie  on  the  Init  45. 
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md  mcmiieBts  fertned  Iqr  the  said  Jleuvei  tad  riTcn-^That 
diis  right  being  incantestaily  €9iablUhed  by  the  lawi  of  the  sUte, 
•»  a  necessary  consequence  and  dependence  of  his  sovereignty, 
the  kings  his  predecessors  and  himself^  had  ordered  researches 
Uk  be  made  as  to  the  isles  and  increments  formed  tbbR£Iii« 

In  aU  this,  I  see  nothing  hot  an  assertion  which  I  am  not  in- 
lereated  to  deny,  that  the  biws  of  the  land  gave  Ulanda  and 
ettirisMemenU  to  the  crown,  when  formed  in  the  channel  of 
navigable  rivers.  But  it  is  said,  p.  33,  that  the  word  accroisse^ 
ment  (increment)  is  also  used— ^at  this  is  a  generic  term,  of 
which  alluvion  is  a  species,  and  that  therefore  the  edict  com- 
prehends it. 

But  where  there  are  two  species  of  increment,  to  the  one  of 
which  the  king  has  a  right,  and  to  the  other  he  has  none,  would 
it  be  a  fair  construction  to  say  that  the  use  of  the  generic  term 
would  imply  an  assertion  of  his  right  to  the  whole? 

Suppose,  for  instance,  a  king  of  France  in  some  edict  relative 
to  the  Toyti  residence  were  to  recite  that  he  and  the  kings  his 
predecessors  had  an  undoubted  right  to  the  PakAs  in  the  city 
of  Paris,  could  this  be  fairly  construed  into  a  confiscation  of  all 
tfle  palaces  of  the  nobiUty  and  clergy  in  the  city?-^or  would  it 
not  be  restricted  by  the  rules  of  law  as  well  as  eommon  sense, 
lo  dmt  species  of  property  whidi  really  belonged  to  die  king?— 
and  as  the  disdnction  must  have  been  known  to  the  framer  of 
this  «dict,  had  he  designed  to  have  changed  the  law,  or  even  to 
have  declared,  that  every  species  of  this  kind  of  property  be* 
kinged  to  him,  he  would  have  found  some  term  to  have  ex- 
pressed the  idea,  and  would  not  have  left  any  cavil  to  his  sub- 
jects on  the  occasion;  but  that  he  did  not  intend  it,  is  apparent 
not  only  from  wha:  I  have  said,  but  from  the  recital  that  in  con- 
sequence of  this  right  of  property,  he  and  his  predecessors  had 
ordered  researches  to  be  made,  as  to  the  isles  and  incremenu 
formed  therein  (the  rivers),  that  is  by  attSriasement  in  the  bed, 
Bot  by  alluvion  on  the  bank;— 4>ut  it  may  be  asked,  why  employ 
die  word  Mcroissetnent  when  he  had  already  used  the  word  at- 
thissementj  if  they  are  synonymous?— but  they  are  not.  There 
ire  accrois$ements  which  are  neither  attSrissements  nor  allu- 
vions,r— and  it  is  to  this  species  that  the  ordinance  refers,  as  we 
learn  from  die  most  respectable  authority.—*^  II  y  a  done  (says 

No.  XVIIL  U 
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^^  Perriere,  p.  52.)  de  la  diffSSrence  entre  Palluvioaet  Pacerohsc" 
*^  ment  fait  par  la  violence  des  eaux."— *^  Par  notre  droit  Fran- 
*^  (ais,  quand  ces  accroissements  qui  se  sent  faits  tout*a-coup 
*^  sont  considerables,  on  pretend  qu'ils  doivent  appartenir  au 
^^  roi,  comme  une  espece  d'epave;  ce  qui  paralt  conforme  aux 
*^  ordonnances  royaux,  par  lesquelles  les  isles  et  atterissements 
*'  qui  se  ferment  dans  les  grands  fleuves,  appartiennent  au  roi."«*- 
^^  ^^  There  is  then  a  difference  between  an  alluvion  and  an  ac- 
**  croissement  made  by  the  violence  of  the  waters.'*—"  By  our 
"  French  law,  when  these  accroissements  which  have  been  made 
^^  suddenly  are  cbnsiderable,  it  is  pretended  that  they  ought  to 
"  btlong  to  the  king  as  a  kind  of  waif;  which  appears  to  be  con* 
^^formable  to  the  royal  ordinances  by  which  isles  and  att6risse- 
^^  ments  which  are  formed  in  navigable  rivers  belong  to  the 
"king.'* 

Thus  every  word  in  the  preamble  is  satisfied  without  con- 
struing the  edict  so  as  to  make  a  change  in  the  laws  of  the 
kingdom,  and  an  inroad  upon  private  rights.  Let  us  see  whe- 
ther the  enacting  part  of  the  edict  goes  further. 

For  these  reasons  (says  the  sovereign),  we  enact — what?— 
That  all  alluvions  shall  hereafter  belong  to  the  crown?— ^at  the 
occupants  shall  immediately  abandon  them? — No;  but  simply, 
that  all  the  holders,  proprietors  or  possessors  of  isles>  islots, 
accumulations,  increments,  alluvions^  rights  of  fishery,  &c.  on 
navigable  rivers,  shall  be  maintained  in  their  possession,  on 
pa3ring  one  year's  revenue,  if  they  have  a  dtle  prior  to  the  year 
1566,  or  two  years'  revenue,  if  they  have  no  tide  or  possession 
prior  to  that  period. 

The  same  observation  may  be  made  as  to  the  body  of  the 
edict,  which  was  used  with  respect  to  the  preamble.  There  are 
alluvions  to  which  the  king  had  a  right,  and  there  are  others  to 
which  he  had  none.  Of  the  first  kind  were  those  which  were 
formed  upon  his  property;  of  the  latter  those  which  were  an- 
nexed to  that  of  his  subjects.— The  islands  in  navigable  rivers 
were  his;  islands  more  frequendy  are  enlarged  by  alluvion 
than  lands  on  the  bank,  because  the  current  always  forms  an 
eddy  at  the  lower  end  of  an  island.  This  alluvion  belonged  to 
the  king,  because  it  was  annexed  to,  formed  a  part  of  his  pro- 
perty. WHen,  therefore,  he  was  confirming  the  tide  to  the  pos- 
0Msor  of  the  island,  he  did  it  but  by  halves,  if  he  did  not  give 
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him  the  alluvion  also,  and  he  accordingly  does  give  it.  Hetc 
we  have  the  true  reason  why  this  word  is  used  in  the  enacting 
clause,*  but  omitted  in  the  preamble.  He  could  not  in  the  pre- 
amble, declare  that  he  had  a  right  to  all  alluvions  on  navigable 
rivers,  because  it  would  not  have  been  consistent  with  truth;-— 
but  he  used  it  in  the  enacting  clause,  because  it  was  necessary 
to  assure  property  of  that  description  to  which  he  had  a  rights 
upon  the  very  principles  for  which  I  contend,  viz. — ^That  allu- 
vions belong  to  those  upon  whose  lands  they  are  formed. — It  is 
then  only  by  a  very  forced  construction  of  this  edict,  that  wc 
can  with  Mr.  J.  think  it  so  decisive  as  to  put  aside  all  doubt, 
or  that  it  can  form  even  an  argument  in  his  favour. 

If,  however,  it  should  be  conceded  that  the  king  intended  to 
rob  his  subjects  of  property  they  before  had,  and  to  vest  it  in 
the  crown,  it  would  be  a  void  act;  for  though  the  sovereigns  of 
France  had  much  greater  and  higher  prerogatives  than  those  in 
other  more  favoured  countries, — yet  the  people  did  not  hold 
their  property  solely  at  the  will  of  the  monarch;  there  were  fun- 
damental laws  to  protect  it,  which  their  kings  swore  to  observe; 

•  In  my  Examination,  p.  10, 1  say  on  this  subject, 

"Because  the  word  alluvion  is  introduced  in  the  list  of  property  that  is 
confirmed  to  the  proprietors,  I  do  not  perceive  that  he  arrogates  to  himself  a 
right  to  the  aUuvions  which  shall  be  formed  upon  the  land  thus  bounded  on 
the  river;  and  I  can  account  for  the  word  bein^  introduced  into  this  part  of 
the  edict,  by  supposing  that  it  was  the  intent  of  the  king  to  confirm  to  posses- 
sors of  islands,  not  only  the  original  soil  of  those  inlands,  but  also  the  increase 
which  they  had  g^ed  or  might  thereafter  gain  by  alluvion.  This  is  a  very 
natural  construction,  not  only  from  the  omission  of  the  word  in  the  declaratory 
part  of  the  edict,  but  because  islands  are  more  frequently  increased  by  allu- 
vions than  the  banks  of  the  rivers  themselves;  and  thus  the  words  of  the  edict 
may  be  satisfied  without  making  it  at  war  with  the  fundamental  laws  of  the 
kingdom.**  This  reasoning  Mr.  J.  either  docs  not  dngn  to  notice^  or  emdd  nti 
answer,  for  it  is  passed  over  in  silence.  Having,  when  I  wrote,  no  authority 
for  my  explanation,  I  should  not  have  had  the  vanity  to  attribute  his  silence  to 
the  force  of  the  argument  while  I  thought  it  only  mine;  but  I  have  since  dis-' 
covered,  that  it  is  supported  by  such  high  authority,  that  I  am  relieved  from 
the  mortification  of  supposing  the  argument  was  not  answered,  because  it  was 
beneath  my  opponent's  notice. 

The  parliament  of  Bordeaux,  in  a  remonstrance  to  which  I  shall  hereafler 
refer,  speaking  of  this  edict,  says:  "  If  the  edicts  of  1693  and  1710,  to  islands 
and  islots  have  added  the  words  allwnotu  and  attSrusemmt9,  we  must  under- 
stand by  this,  the  alluvions  and  att^rissementa  formed  upon  the  islands  and 
islots  which  bekmg  to  the  publtc  property»  vfhen  they  are  m  the  thmmd  ^Jthe 
Tvoer** 
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--there  were  privileges  and  franchises  which  they  were  bound 
to  respect.  Every  province  had  its  code,  which  was  secured  by 
the  several  treaties  which  annexed  them  to  the  crown.  For  in- 
stance, by  the  treaty  of  the  12th  of  June  1451,  by  which 
Guienne  was  annexed  to  the  crown,  Charles  the  Vllth,  stipu- 
lated as  follows: — ^'  Et  fera  le  roi  k  I'entree  de  la  dite  ville  de 
*^  Bordeaux,  au  jour  dessus  dit,  s'il  y  est  pr6sent,  ou  mon  dit 
^*  seigneur  le  comte  de  Dunois,  pour  lui,  si  le  roi  n'y  peut  etre, 
**  le  serment  sur  le  livre  et  sur  la  croix,  ainsi  qu'il  est  accou- 
^  tuni6,  de  tenir  et  maintenir  les  habitans  d'icelle  ville  et  du 
**  pays,  et  chacun  d'eux  presents  et  absents  qui  demeureront  ou 
^*  demeurer  viendront  en  son  ob^issance,  en  leurs  franchises, 
^^  privileges,  libert^s,  statuts,  loix,  coutumes,  establissements, 
*' styles,  observations  et  usances  du  pays  de  Bordeaux  en  Bor« 
^'  delois,  de  Baaas  en  Bazadois,  et  <F Agen  en  Agenois.** 

^'  And  the  king  on  his  entry  into  the  said  town  of  Bordeaux, 
*^  if  he  be  personally  present,  or  the  said  lord  the  count  de 
^^  Dunois,  on  his  behalf,  if  the  king  cannot  be  there,  shall  swear 
**on  the  book  and  the  cross,  in  the  usual  manner,  to  keep  and 
**  maintain  the  inhabitants  of  the  sud  city  and  country,  and  each 
^*  of  them  present  and  absent  who  shall  reside  or  come  to  reside 
^*  under  hb  allegiance,  in  their  franchises,  privileges,  liberties, 
^  statutes,  laws,  customs,  establishments,  forms  of  proceeding, 
^  observances  and  usages,  of  the  country  of  Bordeaux,  in  the 
''Bordelais,&c" 

Indeed  it  is  difficult  to  imagine  any  country  of  which  tiie  fon- 
damentd  laws  would  permit  the  sovereign  to  take  away  private 
property  without  the  pretext  of  necessity,  or  the  allegation  of 
crime«-«In  the  most  despotic  countries  of  which  we  read, 
diough  life  be  not  secured  from  the  bow-string,  nor  property 
from  arbitrary  coniscation,  yet  neither  the  one  nor  the  other  is 
taken,  except  on  the  allegation  either  true  or  false  of  some 
crime;— -and  I  doubt  whether  even  in  Turkey,  the  sovereign 
would  venture  to  declare  any  species  of  private  property,  gene- 
rally vested  in  the  crown;-— certain  it  is,  that  he  covdd  not  do  so 
consistentiy  with  the  fundamental  laws  of  the  empire,— for  even 
there,  there  are  such  laws,  though  they  may  be  frequentiy  vio- 
lated with  impunity. 

It  will  hardly  be  contended,  tiiat  the  edicts  of  the  kings  of 
France  had  more  binding  effect  than  the  rescripU  of  the  Roman 
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tmp9T09up*mftt  we  Snd  ihtre  are  bounds  set  to  the  authority  of 
die  latter  in  matters  of  private  right*  ^Co<L  Ut%7.  Rescripta 
^contra  jus  elicita  ab  onmibils  judkibas  refutari  prsedpimus."**--* 
^  We  command  all  our  judges  to  disregard  every  rescript  pro- 
^cured'agunst  law."«— ^^  lb.  tit.  22.  L  6.  Omnis  cujuscumque 
^majoris  vel  minoris  admimstrationis  uaivcra«  nostra  reipub* 
^  licK  monemus,  ut  nullum  rescriptum,  nuUam  pragmatk4tm 
*^  sanctionem^  oullam  sacram  adnotationem^  quae  generali  juri 
^  vel  utilitati  publicie  adversa  esse  videatur,  in  disceptationem, 
^  cujuslibet  Utigii  patiantur  proferri,  sed  generales  sacras  con^ 
^  stttutiones  modis  omnibus  non  dubitent  obaervandas.''^— 

^^  We  admonish  all  the  judges  both  of  the  inferior  and  supe^ 
rior  jurisdictions  of  our  republic,  that  they  suffer  no  rescript, 
no  pragmatic  sanction,  no  sacred  adnotation  to  be  used  as 
authority  in  any  suit  which  are  contrary  to  general  law  or  the 
poUtc  utility." 

But  the  right  of  alluvion  depends  not  on  municipal,  but  on 
natural  law.  Quod  per  alluvionem  agro  nostro  flumen  adjicit, 
jure  geniium\  nobis  adquiritur.  D.  41.  1.  7*  s.  1.  Every  provi> 
non  therefore  destructive  of  private  property  held  by  virtue  of 
tins  general  law,  seems  to  have  been  considered  as  void  even 
under  the  imperial  despotism  of  Rome;  and  if  this  edict  really 
dedans  what  Mr.  Jefferson  saj^  it  does,  the  utter  disregard  in 
whidi  I  shiA  shew  it  has  been  held  in  France,  would  be  a  strong 
argument  that  the  same  notions  as  to  the  power  of  the  crown 
prevailed  there. 

This  edict,  tiira,  neither  purports  to  change  the  law,  nor  if  it 
did  would  it  operate  that  effect.  But  after  readbg  it  what  shall 
we  say  to  the  assertion  p.  89.  ^^  By  this  edict,  he,  (Louis  XIV.) 
dedarea  the  law  of  France  ^^  incontestably  to  be  that  alluvions 
hehng  to  the  king  in  uU  navigable  rivers.^  The  words  I  have 

*  PiragmaUca  Saneiio  wm  the  decision  of  the  prince  by  the  advice  of  bis 
council,  and  taera  adnotado,  was  Uie  Emperor's  answer  given  in  a  thort  note  at 
the  foot  or  in  the  margin  of  a  petition  or  Ubel. 

t  The  words  jiu  gentiunh  jui  nahw^t  naturalu  raiiot  are  indiflerently  used 
in  the  Roman  JiuriB|ifudence  to  express  the  same  idea. 

Ait  troperator  jM  gentiMm  esse  quod  naturedia  ratio  inter  omnes  homines 
coostituit. 

''Qsiamob  causam  et  ipsam,  qooquejus  nattme  passim  appellaturet  aequuro, 
ct  bomuD,  et  naturalis  xquitas,  et  nstura.*'  Vinnhis,  Com.  on  the  Inst  Lib.  1. 
Tit.  2. 
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written  in  Italics  arc  mariced  by  Mr.  Jcflferson  wiA  inverted 
commas,  as  a  quotation  from  the  edict  itself.  But  the  edict 
contains  no  such  sentence,  and  its  diflferent  parts  have  been 
laid  under  contribution  for  words  to  form  it.  The  words  incon^ 
testably  behng  are  taken  from  the  preamble  where  they  arc 
used  in  reference  to  atterissemenu  and  islands;— the  word  aUt^ 
vion  is  taken  from  the  enacting  clause,  where,  as  we  have  scen^ 
it  was  introduced  in  order  to  give  what  the  king  had  a  right  to 
give;-«and  thus  by  transposing  those  disconnected  words,  bring>- 
ing  them  together,  and  coupling  them  with  each  other,  the  legis- 
lator is  made  to  declare  what  he  did  not  declare  and  to  assert 
what  he  had  no  right  to  assert.  It  is  painful  to  be  on  the  watch 
for  these  misrepresenutions— it  is  irksome  to  detect  them; — 
but  what  must  we  think  of  the  cause  that  forces  a  man  of  high 
character  to  have  rtrcourse  to  themf 

Thus  we  have  examined  the  whole  evidence  of  the  law  of 
France  which  the  president  of  the  United  States  had  at  the  time 
he  acted,  or  has  been  able  to  procure  since.  It  consists  as  we  have 
seen  of  five  partial  quotations  from  writers,  of  whom  certunly 
f<mr  and  probably  all  speak  a  different  language  when  fully  ex- 
amined: and  of  one  edict  which  I  think  has  been  proved  not  to 
contain  the  provisions  attributed  to  it,  and  which  could  not,  and 
most  certainly  has  not  produced  any  practical  change  in  the 
tenure  of  this  species  of  property;  for  to  his  authorities  and  Ins 
edict  Mr.  Jefferson  has  not  and  could  not  add  a  single  decision 
conformably  to  his  ideas  of  the  law.  Of  two  things  then,  one: 
either  this  act  does  not  purport  to  declare  or  change  the  law  in 
the  manner  he  contends,  or  if  it  does,  the  act  has  been  deemed 
void;  for  cases  are  not  wanting  under  it.  The  object  of  this  edict, 
though  it  neither  was  meant  to  claim,  nor  does  claim  alluvions, 
was  yet  clearly  unjust  and  oppressive,  since  it  forced  those  who 
for  one  hundred  and  twenty-three  years  had  possessed  the 
ferries,  mills,  atterissements,  islands,  &c.,  on  navigable  rivers 
under  regular  grants,  to  pay  a  year's  revenue;  and  those  who 
had  later  granu,  the  income  of  two  years.— It  was  made  at  a 
time  when  the  finances  of  the  kingdom  were  in  the  most  fright 
ful  disorder.  The  revocation  of  the  Edict  of  Nantz  had  des- 
troyed the  manufactures,  the  English  and  Dutch  had  annihilated 
the  commerce  of  France,  and  long  wars  had  exhausted  her  re- 
sources. About  this  time  the  royal  plate  was  sent  to  the  mint, 


Digitized  by  VjOOQ IC 


159 

and  titles  of  nobility  were  sold,  the  coin  was  debased, 
every  contrivance,  just  or  unjast,  was  resorted  to,  for  rjeplenish- 
iog  the  empty  coffers  of  the  state;  and  it  b  not  wonderful  that 
among  them  we  should  find  this  attack  on  the  occupants  of 
islands  and  other  royal  rights  on  rivers;  and  if  Mr.  Jefferson's 
generic  term  ^*  increment"  had  been  designedly  introduced  with 
a  view  to  claiming  alluvial  property  also,  it  is  astonishing  that  no 
cotemporaneous  case  should  ^be  mentioned  in  which  that  con- 
struction was  put  upon  it*  The  successors  of  Louis  the  XIV., 
however,  were  not  less  extravagant  and  of  course  not  less  needy 
than  himself.  The  ambiguity  of  this  expression  struck  some  of 
them  as  a  proper  engine  of  rapacity,  and  attempts  were  made 
to  rob  the  riparious  proprietors  in  different  parts  of  the  king- 
dom, of  thb  lawful  accession  to  their  lands,  but  always  with  the 
same  ill  success;  in  every  instance,  and  I  shall  enumerate  many, 
the  fiscal  harpies  were  discomfited.  The  edict  was  declared  not 
to  extend  to  the  case  of  alluvions,  and  the  question  was  finally 
settled  in  France,  by  the  decision  of  the  famous  case  of  Bor- 
deaux. 

Before  I  take  my  leave  of  this  edict,  it  is  very  important  to 
remark  that  unless  it  expressly  changes  the  law  of  the  kingdom, 
it  cannot  operate  on  this  question;  because  Mr.  J.  (p.  25  in 
notes)  acknowledges  that  Louisiana  was  governed  by  the  custom 
of  P^is,  of  which  the  Roman  law  formed  a  part;  he  acknow- 
ledges (p.  26)  that  the  Roman  law  gives  alluvions  to  the  ripa- 
rious proprietors,  but  says  that  this  was  controlled  by  the 
ordinances.  If  then  the  ordinances  do  not  expressly  change  the 
Roman  law  in  this  particular,  its  disposition  as  far  as  respects 
Louisiana  must  prevail. 

That  the  reader  may  have  ample  materials  for  drawing  a  fair 
conclusion  from  the  arguments  on  this  head,  I  shall  proceed  to 
state  a  succession  of  authorities  and  decisions,  drawn  from  the 
French  jurisprudence,  which  I  think  from  their  weight,  number, 
and  uniformity,  q^ust  convince  all  those  who  are  open  to  con- 
riction. 

To  begin  with  the  authorities: — 

CujAS^  the  Nestor  of  the  French  jurisprudence,  expresses 
himself  thus:  Alluvio— non  est  jus  fisci  aut  principis  ut  ab  eo 

*  Sgroetimes  catted  Cujaciut, 
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stream,  whkh  forsakes  its  aaeient  bed  aad  tk2kts  for  ilstlf  ano- 
ther; thb  augmentation  or  diminution  is  a  profit  or  low  to  khft 
who  has  the  adjoining  inheritance;  the  increase  is  a»  accessorf 
which  belongs  of  common  right  to  the  proprietors  of  A«  soil 
which  is  contiguous  to  it.'' 

Dumoulirij  on  the  ancient  custom  of  Paris  says:  **  The  iaeroase 
of  alluvion  is  acquired  to  us  in  the  same  right  by  which  the 
original  soil  belonged  to  us,  nor  is  this  increase  considered  as  a 
new  field,  but  as  a  part  of  the  first.** 

I  shall  close  this  long  list  of  authorities  with  the  respectiMe 
name  of  DomaU — ^he  teaches  us  that  ^*  the  proprietor  of  an  estate 
acquires  the  possession  of  whatever  may  be  added  to  it  by  na- 
ture, which  augments  the  land  and  becomes  as  it  were  am 
accessory  thereto;  thus  the  insensible  increase  which  may  be 
gained  by  an  estate  joining  to  a  river  by  the  operation  of  the 
water,  is  an  acquisition  accruing  to  the  proprietor  of  the  estate*** 
1  Dom.  268. 

In  addition  to  this  long  series  of  well  digested  opinions  coin* 
ciding  with  that  which  I  support,  I  had  in  the  first  discussion  of 
the  subject,  (Exa.  p.  31  and  35)  cited  the  preliminary  dis* 
course  of  Portalis  to  the  title  in  the  new  code  which  sanctions 
the  same  provisions  as  part  of  the  law  of  France.  I  quoted  from 
this  discourse  the  assertion  that  the  provisions  of  the  new  code 
were  conformable  to  the  ancient  law  of  die  kingdom  as  settles 
at  a  period  prior  to  the  revolution,  and  that  the  contradtctovjr 
opinions  grew  out  of  the  feudal  S3^tem.  This  is  answered  (JeflF* 
34)  by  saying:  "  And  here  Portalis*  rhetorical  Jlourish  is  cited 
with  triumph,  as  declaring  that  this  law  terminates  the  grei^ 
question  of  alluvion  and  decides  it  conformably  to  the  Roman 
law;  it  is  very  true  indeed,  that  it  has  terminated  the  question 
as  to  future  cases,  by  changing  the  law  8cc.,  and  had  Louisiana 
been  subject  to  France,  the  law  would  have  been  changed 
thenceforward^  for  Loubiana  also.'*  Whoever  should  read  this 
passage  without  having  seen  those  to  which  it  purports  to  be  a 
reply,  must  imagine  that  Mr.  Duponceau  and  myself  had  ad- 
vanced the  absurd  proposition  that  the  question  was  to  be  de- 
cided by  the  provisions  of  the  NapoleoQ  code.  There  is  net 
much  ingenuity,  and  there  is  less  candor  in  making  weak  argu- 
ments  for  5>our  adversary  and  then  shewing  your  own  strengdi 
by  refuting  them.  Need  I  repeat  that  the  articles  of  the  new 
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code  and  PortaliBh  expoution  of  tben  were  cited*  not  to  shew 
that  the  law  of  Frsmce  was  changed,  but  that  the  new  provisions 
were  confomable  to  the  old  law;  not  to  take  advantage  of  a 
change,  but  to  shew  that  liiere  had  been  none;  and  to  prove,  Jby 
the  declaration  of  one  of  the  irst  lawyers  of  nsodem  France, 
that  the  law  was  settled  prior  to  the  revolution,  by  a  soiemn  de^ 
fcision*  on  the  side  of  the  question  that  I  espouse. — This  ^rgu- 
ment  pressed  hard  on  the  kfie  president,  and  he  geu  rid  of  it  bjr 
calling  a  plain  lober  opinion  a  *^  rhetorical  Jlourish^^^  and  hv  m* 
venting  for  his  adversaries  a  ridiculous  arguosent  which  thejr 
never  used. 

In  the  discussion  to  wluch  I  have  been  obliged  more  than 
puce  to  refer,  (Ex.  p.  31)  I  ea^ressed  myself  as  follows: 

^*  A  most  persuasive,  if  not  a  conclusive  argument,  that  the  law 
of  France  is  as  I  have  suited,  may  be  drawn  from  the  following 
circumstances  and  opinions.  When  the  first  consul  undertook 
the  great  tadc  of  giving  a  general  system  of  jurisprudence  to 
France,  he  caused  his  Digest  or  Projet  de  CMr,  to  be  prepared 
t^  the  first  lawyers  in  the  country.  This  was  printed,  and  a  copy 
sent  to  every  superior  tribunal  in  the  republic,  for  their  const- 
deration;  and,  after  a  proper  period,  it  was  returned  with  such 
remarks  and  amendments,  as  had  occurred  to  the  different 
judges,  that  the  legislature  might,  prior  to  iu  final  adoption,  have 
the  benefit  c^the  beat  legal  advice  on  iu  difierent  provisions.'' 

**  The  articles  in  this  Projet^  relating  to  the  subject  under  die* 
cussion,  are  contained  in  the  second  section,  second  tide  of  the 
second  book,  and  are  as  follows: 

^15.  The  collections  of  earth,  (atterissements)  and  acoea^ 
sions  which  are  annexed  successively  and  imperceptibly  to  die 
land,  bordering  on  a  river  or  navigable  stream,  are  csdied  o/Zk- 
vioH.  Alluvion  belongs  to  the  riparious  proprietors,  when  it 
takes  place  on  a  river,  whether  it  be  navigable  or  capable  of  car- 
rying rafts  or  not;  under  the  condition,  in  the  first  case,  of  leav* 
ing  the  path  prescribed  by  the  regulations." 

*  I  shall  presently  state  at  full  length,  the  whole  of  this  celebrated  case, 
from  the  origintl  printed  doc  undents,  a  set  of  which  is  in  my  possession,  and 
another  in  that  of  Mr.  Duponoeau.  I  was  not  able  to  procure  these  doctt- 
menu  until  a  kte  period  of  thia  controversy;  and  therefore,  in  my  former 
publications,  I  could  only  speak  of  this  important  decision  in  general  terms, 
principally  on  the  authority  of  M.  Portalis.  This  has  emboldened  ray  adrer- 
saries  to  treat  that  high  authority  with  neglect,  and  style  it  a  rhetorical  flouritk. 
But  now  the  fiu^U  thsll  speak  for  themselTes. 
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^^  16.  The  rule  is  the  same  with  respect  to  the  runniog  water^ 
which  retires  insensibly  from  one  of  its  banks,  and  encroaches 
on  the  other;  the  proprietor  of  the  shore  which  is  left  dry,  shatt 
benefit  by  the  alluvion,  and  the  proprietor  of  the  opposite  shore, 
shall  not  be  permitted  to  reclaim  the  land  whieh  he  has  lost.** 

**  If,"  I  continued,  "  this  part  of  the  projet  had  made  any 
change  in  the  ancient  laws  of  the  country,  some  of  the  learned 
men  to  whom  it  was  submitted,  would  have  taken  notice  of  the 
novelty,  with  marks  either  of  censure  or  approbation;  but  we  find 
them  all  either  passing  over  the  articles  as  declaratory  of  the  old 
law,  or  else  expressly  acknowledging  them  as  such,  and  stigma- 
tizing the  doctrine  now  contended  for  by  Mr.  Derbigny,  as  an 
oppressive,  and  inefiectual  attempt  to  pervert  the  laws  of  tiie 
kingdom." 

*^  To  begin  with  the  tribunal  of  Paris:  they  set  out  with  this 
general  observation  on  the  part  of  the  code  containing  the  pro* 
visions.  "The  rules  proposed,"  (they  say)  "on  the  subject, 
are  in  general  conformable  to  what  has  always  been  prac- 
tised, and  gives  occasion  to  but  very  few  observations,"  and 
among  those  few  are  none  on  the  subject  of  alluvion." 

"  The  tribunals  of  Nancy,  Nimes,  Orleans,  Kiom,  Liege, 
Metz,  Montpellier,  Agen,  Aix,  Grenoble,  Poitiers^  Rennes 
and  others,  pass  over  these  provisions  as  matters  of  course,  or 
recommend  a  slight  alteration,  to  prevent  disputes  between  the 
proprietors  of  lakes  and  the  adjoining  land." 

"The  tribunal  of  Rouen  has  these  strong  expressions,  speaks 
ing  of  the  nineteenth  article  of  the  Pryet  de  Code^  which  de- 
clares islands  in  the  middle  of  navigable  rivers  to  belong  to  the 
nation;  they  say: 

"  The  Roman  law  gave  to  the  adjoining  proprietors  the 
islands  which  were  formed  in  navigable  rivers;  a  disposition 
which  appears  more  eqiutable  than  this  article  of  the  Code,  and 
MORE  woRTHT  OF  A  GREAT  NATION,  whose  true  interest  is  not 
to  acquire  property  to  the  injury  of  individuals." 

^*  The  edicts  and  declarations  of  the  former  kings,  which 
claimed  for  the  domain  the  islands  of  navigable  rivers  and 
fieuoes^  (primary  rivers)  were  mere  fiscal  laws;  these  laws 
were  founded  on  the  false  pretext  that  the  islands  were  an 
appendage  of  the  river,  which  they  considered  as  belonging  to 
ihe  king.  But, 
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^'  1.  The  river  itself  is  not  a  national  domain,  but  a  thwg  of 
which  the  public  have  the  use;  it  belongs  to  the  nation  not  in 
(oil  property,  but  as  an  appendage  of  its  sovereignty." 

^^2.  The  islands  are  not  appendages  to  the  waters  of  the 
river,  but  to  the  bed  of  the  river;  the  rig^t  of  individuals  to 
which  is  acknowledged  when  the  river  abandons." 

^'  3.  An  island  cannot  be  formed  without  increasing  the  width 
of  the  river  at  the  expense  of  the  adjoining  land;  and  the  da- 
mages to  which  the  proprietors  of  these  lands  are  exposed, 
should  entitle  them  to  the  islands,  as  an  indemnity  for  the  risks 
and  losses  they  incur." 

^'  The  principle  which  we  propose,  would  not  at  all  invade 
the  public  right  to  the  islands  which  the  nation  possesses,  or 
for  which  they  have  positive  tides;  but  it  would  tranqtiillize 
those  individuals,  who,  for  ages,  have  possessed  islands  in  the 
rivers  as  the  true  owners,  and  whom  die  agents  of  the  domain 
HAvx  always  vexed  without  having  ever  succeeded  in  de- 

SPOIIilNG  THEM  OF  THEIR  ESTATES." 

Thus,  in  the  publication  above  referred  to,  I  stated  the  opi- 
nions of  the  different  tribunals  of  France,  when  consulted  on 
the  very  question  before  us,  and  the  correctness  of  my  state- 
ment is  not  denied.  And  yet,  (who  would  believe  it?)  Mr. 
Jefferson  is  pleased  to  dismiss  this  powerful  mass  of  autho* 
rities,  with  the  unfounded  assertion,  that  they  are  silent  on 
the  subject  of  alluvions.  (See  Jeff.  p.  35.)  **  The  tribunal  of 
Paris,"  says  he,  ^^  is  quoted  xvith  an  acknowledgment  that  they 
do  not  make  a  single  observation  on  the  stdject*^  A  more  extrar 
ordinary  attempt  to  mislead,  I  have  seldom  witnessed.  I  am 
made  to  acknowledge,  that  the  tribunal  of  Paris  does  not  make 
a  single  observation  on  the  subject,  when  the  quoution  I  give 
from  their  opinion  declares,  ^^  that  the  rules  proposed  on  the 
subject,"  (what  rules?  why  those  in  the  Projet  de  Code^  among 
others,  giving  alluvions  to  the  adjacent  proprietor)  ^^  are  in  gene- 
ral conformable  to  what  has  always  been  practised,  and 
give  occasion  to  but  very  few  observations."  Here  then,  I  think, 
is  not  only  an  observation,  but  a  strong  expression  of  opinion 
that  the  new  law  was  conformable  to  the  old,  or,  at  least,  to  what 
had  always  been  practised  under  it;  and  to  shew  that  they  did  not 
consider  the  proposed  rules,  on  the  subject  of  alluvion,  as  an  inno- 
vation on  what  had  before  always  been  practised.  I  admit  that  in 
die  few  other  observations  they  make,  there  are  none  on  the  sub- 
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jectof  allttvioii;  yet  from  the  very  ingeniouf  mode  in  which  the 
assertion  of  my  wily  adversary  is  made,  every  one  who  reads  hia 
reply  will  imagine,  that  I  had  fully  ackno^edged,  that  the  tribn* 
nal  of  Paris  had  made  n9  oifervation  whatever  on  the  subject  in 
question,  although  I  quote  an  expression  of  their  ofHnioQ  in  the 
strongest  terms*  On  the  same  passage  he  asserts,  and  afterwards 
repeats,  ^^  diat  neither  the  word  atttivion  nor  the  idea  is  to  be 
found  in  amy  of  the  juotations.^^  How  can  this  repeated,  this 
solemn  assertion  be  reconciled  with  the  quoution  from  the  tri* 
buoal  of  Paris,  when  speaking  of  the  rules  proposed  on  the 
subject  of  ALLUVION  they  say,  that  they  are  confornuMe  to  what 
has  akvays  been  practued?  How  can  any  man  assert  that  the 
i^a  of  alluvion  is  not  to  be  found  in  any  of  the  quotations} 
How  can  he  assert  it,  in  the  face  of  die  second  reason,  given 
by  the  tribunal  of  Rouen,  that  *^  islands  are  not  appendages  to 
the  waters  of  the  river,  but  to  the  bedi  thr  right  of  individuals 
to  which,  is  acknowledged  when  the  river  abandons  iiJ*^  Now 
if  the  tide  of  the  adjoining  proprietor  to  the  whole  bed  of  the 
river  is  acknowledged,  when  it  is  abandoned  by  the  water,  does 
it  not  follow  a  fortiori^  when  a  portion  of  it  is  abandoned  in  the 
case  of  alluvion,  that  the  tide  is  equally  incontestable:  The  idea 
Nthen  of  private  right  to  alluvion,  is  presented  in  the  whole  of 
this  quotation,  and  expressed  in  the  most  pointed  manner,  since 
the  public  right  in  the  stronger  case  even  of  islands  and  acore- 
tions  in  the  bed  of  the  river  is  denied. 

My  reasoning,  it  is  said,  cannot  be  characterized  respectfully. 
It  may  probably  be  weak  and  inconclusive;  but  I  trust  it  does 
not  deserve  those  epithets  whidi  can  alone  designate  the  at- 
tempts made  to  misrepresent  it. 

Having  thus  given  the  opinions  of  the  most  celebrated  French 
jurists,  both  ancient  and  modem,  and  added  to  them  the  send- 
ments  of  those  legislators,  who,  in  making  new  laws,  declare 
what  the  old  were,  I  proceed  to  fulfil  the  residue  of  my  promise^ 
by  shewing  a  series  of  decisions  on  this  head,  all  of  them  in 
direct  contravention  of  those  principles,  which  it  is  pretended 
were  established  by  the  edict  of  169S;  all  of  them  denying  the 
royal  right  to  alluvions,  and  enforcing  that  of  the  adjacent 
proprietor. 

The  first  is  the  case  mentioned  by  Denisart,  and  reported 
by  Guyot,  adjudged  on  the  15th  of  April  1/74,  between  the 
marquis  de  Bouzols  and  M.  de  Chamflour^  in  one  of  the 
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4iMtipa«  or  cbftmben  of  the  parliament  of  Paris,  denomwateA 
Uie  fourth  chamber  of  Inquests,  {des  Enquites.^  * 

The  second  case  is  also  mentioned  by  Denisart,  at  having 
been  determined  on  the  22d  of  February,  1/69,  between  At 
chapir  r  of  Lu^on  and  M«  Champagne* 

Tht:Bt;  two  cases  tarn  chiefly  on  the  distinctions  between 
augmentations  made  slowly  by  alluvion,  and  those  which  are 
created  on  a  sudden,  and  decide  that  the  first  belong  to  the 
adjacent  proprietor.^ 

The  third  was  decided  in  the  parliament  of  Paris,  the  lath  of 
March,  17^65.  The  marquis  of  Langeron  owned  a  fief,  to  which 
was  attached  the  right  of  haute  justice^  upon  the  Loire,  by  vir- 
tue of  which  he  claimed  all  the  alluvions  on  that  river,  as  being 
attached  to  his  domaine;  and  he  cited  as  a  decisive  authority  the 
edict  of  1693«  His  pretensions  however  were  disallowed,  and 
tfie  land,  formed  by  the  alluvion  of  the  river,  was  adjudged  to 
the  nuns  of  Marcigny,  who  claimed  it  as  the  riparious  proprie- 
tOTs.  This  case  is  reported  by  Larve,  in  his  Theorie  des  Matid- 
res  Feodales,  which  I  have  already  cited. 

Here,  then,  is  one  decision,  of  the  highest  judicial  authority  in 
tke  kingdom,  rendered  more  than  seventy  years  after  the  edict 
of  Louis  XIV  had,  as  is  asserted,  put  aside  all  doubts  as  lo 
the  general  law  of  France;  rendered  on  a  full  consideration  of 
tfiat  edict,  and  direcdy  contrary  to  that  doctrine,  which,  it  is 
pm^rended,  was  thereby  established*  What  answer  can  be  given 
to  the  irresistible  argument  drawn  from  this  decision?  Perhaps 
the  same  given  to  the  decision  in  the  case  of  the  parliament  of 
Bordeaux,  (p.  34)  *^  that  it  proves  only  that  the  Roman  law  of 
alluvion,  was  the  law  of  the  generality  of  Bordeaux,  not  that  it 
was  the  law  of  otf  France.^^  If  so,  let  me  respectfully  ask  the 
learned  author  to  turn  to  the  24th  page  of  his  valuable  work, 
and  tell  the  world  how  he  can  reconcile  the  existence  of  the 
Roman  law  of  alluvion  at  Bordeaux^  with  his  assertion  of  the 
paramount  authority  of  the  edicts,  if  those  edicts  did,  as  he  sa)^, 
put  aside  all  further  question  as  to  the  law  of  France  on  the  same 
subject. 

See  to  what  a  dilemma  he  has  reduced  himself  in  the  perti* 
nacious  defence  of  a  bad  cause?  He  acknowledges  (p.  25)  that 
the  Roman  law  formed  part  of  the  custom  of  Paris,  and  was 

•  See  Denissrt's  •Utcmcnt  of  these  two  cases,  tbofc,  p.  149. 
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transferred  with  it  to  Louisiana.  He  acknowledges  (p«  36)  that 
by  the  Roman  law,  alluvion  belongs  to  the  adjacent  proprietor; 
but  he  says  (p.  28  and  30)  that  the  edii^t  of  Louis  XIV  being 
paramount,  and  prior  to  the  charter  of  Louisiana,  changed  the 
law.  Now  if  this  edict  changed  the  custom  of  Paris^  why  did 
it  not  change  the  custom  of  Bordeauxf  J^idier  therefore  the 
answer  to  the  Bordeaux  decision  is  a  bad  one,  or  the  argument 
from  the  paramount  effect  of  the  edicts  is  good  for  nothing. 

To  that  Bordeaux  case  I  now  return,  and  shall  shew  that  the 
terms  of  its  decision,  preclude  even  the  wretched,  inconsistent 
answer  that  has  been  given  to  it.  It  has  finally  settled  all  ques- 
tion on  the  subject,  and  is  the  last  I  shall  cite.  These  were  its 
circumstances: 

On  the  5th  of  July,  1781,  an  arrSt  or  order  of  the  king  in 
coimcil  was  passed,  of  which  the  preamble  declared,  ^  that  all  or 
the  greater  part  of  the  isles,  (ishts)  accumulations,  (attSrisse* 
merits)  alluvions  and  deposits  (^relets)  in  the  rivers  Gironde  and 
Dordogne,  and  on  the  coast  of  Medoc,  from  the  point  of  La- 
grange to  Soulac,  which  forms  an  immense  extent  of  ground  in 
the  space  of  twenty-two  leagues,  appearing  to  be  usurped,  there 
was  an  absolute  necessity,  for  the  interest  of  his  majesty,  to 
know  the  extent  &c."  Therefore  the  arret  directed  the  grand^ 
master  of  the  waters  and  forests  of  Guienne,  ^^  to  proceed  to  the 
verification  and  search  of  those  isles,  alluvions  and  deposits, 
formed  in  the  rivers  Gironde  and  Dordogne,  and  on  the  coast 
of  Medoc,  from  the  point  of  Lagrange  to  Soulac;"  and  it 
directed  surveys  and  plans  to  be  made  of  those  lands. 

As  soon  as  this  arret  was  made  known,  and  attempted  to  be 
executed  at  Bordeaux,  the  king's  attorney  general,  whose  du^ 
it  would  have  been  to  enforce  the  execution  of  the  edict,  had  it 
been  legal,  came  into  the  court  of  parliament,  and  communicated 
its  contents;  accompanying  it  with  a  motion,  (requisitoire)  of 
which  the  following  is  an  extract:  "  The  lands  of  Medoc,  which 
the  arret  calls  usurpations  on  the  domaine  of  the  king,  are  the 
shores  (Jes  bords  ou  le  rtvage)  of  the  Gironde.  They  are  morasses, 
of  which  the  waters  run  into  the  river,  or  which  are  covered  by 
those  of  the  river  in  high  tides;  the  first  have  been  erdarged  or 
extended  by  the  sand,  which  the  food  has  carried  in,  by  detach- 
ing it  from  other  places  on  the  same  side  of  Medoc,  so  that 
what  some  have  lost,  others  have  gained;  this  sand  is  consdli- 
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dated,  and  the  induHry  of  the  inhabitants  has  opposed  dykes  to 
the  efforts  of  this  great  river.  The  second  have  been  drained 
more  than  a  hundred  and  fifty  years,  and  this  draining  was 
tnade  by  virtue  of  arrSts  of  the  council,  who  were  impressed 
with  the  necessity  of  preserving  this  valuable  property  to  the 
inhabitants." 

"  The  Roman  law  and  the  ordinances  of  the  kingdom,  unite 
(pursues  the  king's  attorney  general)  to 'secure  to  indivi* 
duals  the  property  of  the  shores;  (rivages)  proprietas  riparum 
illorum  est  quorum  prctdiis  hctrerit;  qud  de  causd^  arhores  quoque 
in  eisdem  natce^  eorumdem  sunt.  4  Ins.  de  Ren  Divis.  $•  Ripa* 
rum  4.  The  seventh  article  of  the  twenty-eighth  Tide  of  the 
Ordinance  of  August  1669,  on  the  subject  of  waters  and 
forests,  enacts,  **  That  the  proprietors  of  estates  bounded  by 
navigable  rivers^  shall  leave  along  the  shore  (bord)  twenty  four 
feet  at  least  in  widthy  for  a  royal  road  and  tow-path  for  horses j 
&Pc.  This  article  is  only  a  repetition  of  the  third  article  of 
the  ordinance  of  Francis  I*  of  May,  1520;  the  consequence  is 
easily  drawn.  The  shores  of  rivers  may  then  be  the  property 
of  individuals,  charged  with  the  servitude  which  is  imposed  for 
die  public  service.  In  a  word,  the  property  of  the  shores  is  vest- 
ed in  those  who  are  proprietors  of  the  adjacent  lands;  because, 
as  Vinnius  says,  on  the  section  Siparum,  that  which  b  not  occu- 
pied by  the  river,  is  supposed  to  make  a  part  of  the  neighbour- 
ing land.  *'  The  imperceptible  increase,**  says  Ferriere^  on  the 
§  Prceterea^  10  Inst,  de  Rer  Divis.  which  the  law  calls  increment 
turn  latensj  and  which  the  river  detaches,  little  by  little,  from  one 
estate,  and  adds  to  another,  *^  belongs,  by  accession,  to  the  pro- 
prietor of  the  estate  to  which  it  is  joined;  hcc^use^Jundusfundo 
accrescity  sicut  portio  portioniJ^  The  attorney  general  then  pro- 
ceeds to  cite  DemouHn  and  Lefevre  de  la  Planche^  whom  I 
have  quoted  above,  with  the  observation,  ^^  that  the  same  max- 
ims are  found  in  authors  the  most  favourable  to  the  rights  of 
the  domaine.^ 

**  After  considering  principles  so  certain  as  these,"  (he  adds) 
^  it  is  difficult  to  imagine  how  the  administrators  of  the  domsiine, 
eould  have  imposed  on  the  good  faith  of  the  council,  so  as  to 
procure  the  arret,'*  &c.  and  after  a  variety  of  observations  in  the 
same  style,  he  concludes  by  proposing  an  humble  remonstrance 
to  the  king;  and  in  the  mean  time  a  stay  of  the  execution  of  the 

N0.XVIIL  Y 


Digitized  by  VjOOQ IC 


i7p 

arret,  until  the  pleasure  of  iiie>  king  should  be  more  dtwrlf  t^ 
prvH>t-iK  Ihis  measure  was  adopted  by  the  parliaineot«  ^^for  th€ 
reasons*^  (as  they  say)  *^  set  forth  in  the  motion*^  (rcquwitoir^ 
**  of  the  attorney  general.^*  They  order  a  remonstrant  to  tbe 
kingt  and  an  injunction  against  the  esecutton  of  his  arret* 

On  the  31st  of  October,  1783,  the  king  in  council,  notaatis- 
fied  with  the  conduct  of  the  parliament  of  Bordeaux,  in  op- 
posing the  execution  of  the  arret  of  1781,  by  a  oew  arret  orders 
the  execution  of  the  first,  and  revokes  the  sentence  of  the  pallia* 
ment.  On  the  service  of  this*  new  order,  the  same  attonusy 
general  presents  a  new  reqwstt^ire  to  that  high  court,  conlum^g 
very  strong  and  spirited  remarks  on  the  conduct  of  the  kiogfa 
oaunciL  After  describing,  in  lively  colours,  the  dismay  of  the 
alluvial  proprietors,  at  the  illegal  operation  of  the  king's  arret, 
he  says:  ^^  they  have  still  hopes;*— they  know  that  they  shall  find 
in  the  parliament  generous  defenders,  who  will  never  cease  to 
assert  in  their  favor  the  rights  which  secure  their  property;  Uity 
know,  and  it  re-anunates  them,  that  the  magistrates  will  employ 
the  authority  which  is  entrusted  to  them,  to  arrest  the  vblence 
of  the  instruments  of  the  fisc,  and  oppose  their  usurpations*^ 

I  must  interrupt  my  extract;  it  affords  too  painfid  a  contrast 
between  the  minister  of  an  absolute  monarch,  and  the  represeii* 
tatives,  the  magistrates  of  a  free  people*  In  France,  the  victim 
of  oppression  found  a  defender  in  the  creature  of  the  moaardi 
who  wronged  him;^  he  was  reminded  that  a  French  farJiamtnt 
would  never  cease  to  defend  his  rights,  and  that  the  authorky 
of  the  magistrate  would  shield  him  from  violence.  He  was  told  ^ 
this,  and  it  was  not  a  vain  boast.  Royalty  itself  respected  hia 
possessions;  it  bowed  to  the  majesty  of  the  law;  and  after  an  in* 
effectual  struggle,  gave  up  the  contest.  While  here  the  free  citt* 
sen,  of  a  free  and  enlightened  republic,  is  despoiled  of  the  same 
species  of  property^  claimed  under  cokmr  of  the  same  Jawsy  by 
military  violence;  and  he  finds  no  parliament  to  remonstrate,  ao 
magistrate  to  defend  him;— he  is  denied  even  a  hearing;  and 
the  first  officer  of  a  republic  succeeding  to  the  claims  of  a  French 
monarchy  is  permitted  to  enforce  them  in  a  manner,  and  to  aa 
extent,  which  the  king  could  never  dare,  in  the  plenitude  of  hia 
power,  to  do. 

The  attorney  general  proceeds  in  the  same  eloquent  and  man- 
ly style,  to  discuss  the  rights  of  the  crown,  to  assert  those  of  the 
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jmficaavy;  nd  dMlarts  fkatt^  ^  aiAMtl^  devpljr  impttssed  mtk 
Mspect  for  the  laws  which  guafd  the  natioDsl  domaine,  and  with 
a  tenae  of  hit  duty  to  enforce  tbem«  he  yet  feels  that  there  is 
another  doty  attached  to  his  office;  a  duty  of  a  superior  kind: 
that  of  taking  care  that  the  name  of  the  sovereign  should  not  be 
used  to  oppress  the  subject,  or  deprive  him  of  liis  inheritance.^ 
H^  closes  by  |rtt>posing  another  remonstrunccy  and  a  second  hp- 
Junction  to  the  grand  master  of  the  waters  and  forests,  not  tP 
0$cecut€  the  royal  decree^  ^^  until  the  king  should  explain  himself 
in  a  legal  manner,  with  respect  to  the  rights  claimed  by  the  ad- 
mittistratQrs  of  the  domaine  to  the  shores  of  navigable  riversi, 
and  the  accretions,  alluvions  aad  attirissements  which  may  6e 
Jonaed  there."  This  is  accordingly  decreed  by  the  court}  tte 
injunction  issues,  and  it  is  ohoyHl.  No  oflker  of  the  crown,  ia 
aa  absolute  monarchy,  is  found  hardy  enough  to  disregard  the 
Judgment  of  a  compeunt  coarl;  no  regiments  of  militia  ait 
a#dered  out  lo  oiforc^  the  mandate  of  the  sovereign;  in  oppisi^ 
skioa  to  it.  The  regular  troops  at  Bordeaux,  are  not  €yrdere€ 
to  be  in  readiness  to  massacre  those  who  might  be  incKned  t6 
ftiqipmt  the  dignity  kA  the  laws.  The  rem6nstrance  is  presenteA 
to  the  sovereign,  and  in  the  tnean  time,  his  reiterated  msndiltte 
Maiams  unexecuted* 

The  king  and  cooncS  however  still  persevere,  and  oft  the  16A 
of  October  1785,  revoke  the  last  arret  of  the  parliament,  and 
direct  a  special  agent  to  go  to  Bordeaux,  and  see  the  registering 
tmA  publicatioii  of  the  king's  order  executed  in  his  presence.<iM. 
The  parlianient,  however,  does  not  abandon  the  cause,  or  forget 
the  dignity  of  their  funcdonsj  they  protest  against  every  thing 
done  in  consequence  of  the  arbitrary  order  of  the  crown,  and 
issue  another  arret  declaring  the  transcription  of  the  king's 
mandate,  •*  nuU^  iUegal^  and  incapable  of  producing  any  effecty^ 
ordering  another  injunction  against  its  execution,  directing  an 
am>eal  to  the  naikm  by  a  publication  of  all  the  proceeding*, 
and  finaUy  another  remonstrance  to  the  crown.  This  last  paper 
is  dated  30th  June,  1786;  it  is  a  learned  and  eloquent  assertioa 
of  the  rights  of  riparious  proprietors  ip  opposition  to  the  save* 
reiga's  claim  of  alluvions  on  the  navigable  rivers  of  Franqe; 

Finding  that  the  parliament  of  Bordeaui  was  not  either  to  be 
deterred  from  the  performance  of  its  duty  by  the  fear  of  royal 
dispkasure^  or  dragooned  into  submbsion,  and  that  they  themr 
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selirei  were  engaged  in  an  illegal  and  unpopular  d^m^the  jodun- 
aellora  of  the  crown  were  now  only  solicitous  to  obttin  an 
honourable  retreat.  The  public  discussion  of  the  subject  had 
ahewn  so  conclusively  that  neither  the  edicts  nor  the  general  law 
of  France,  gave  this  species  of  property  to  the  king,  that  their 
only  resource  was  to  declare  that  he  had  never  claimed  i^.— Ac- 
cordingly, by  letters  patent,  dated  the  28th  July  1766, reciting  aU 
the  proceedings  which  I  have  detailed,  the  king  declares  that  his 
arrSts  have  been  misunderstood^  that  they  were  intended  only  to 
have  the  property  surveyed^  but  not  to  take  it;  he  directs,  indeed 
by  way  of  salvo  for  his  dignity,  that  all  the  arrets  of  the  parliament 
•hall  be  annulled,  and  that  the  surveys  ordered  by  him,  shall  be 
made;  but  concludes  with  these  words,  which  I  should  imagine 
would  dissipate  all  doubts  relative  to  these  royal  rights**— ^^  We 
order  therefore  the  grand  master  of  the  waters  and  forttts  of 
Guienne,  to  proceed  with  the  proces  verbal  and  surveys  directed' 
by  our  said  letters  patent:  provided  always  that  it  shalx. 

HOT  BE  INFERRED  FROM  THEKCE,  THAT  THE  ALLUVIOKS,  AC- 
CiRETIONB  AND  DEPOSITS  FORMED  ON  THE  BANKS  OF  THE  SAID 
BIVBRS  OR  OF  ANT  NAVIGABLE  RIVER,  CAN  BELONG  TO  ANT 
BUT  THE  PROPRIETORS  OF  THE  SOIL  ADJACENT  TO  THE  SHOREB 
OF  SAID  RIVERS;  AND  TO  US,  WHEN  THE  SHORES  OF  TH£  SAID 
RIVERS  ARE  ADJACENT  TO  THE  SOIL  OF  LANDS  BELONGING  TO 

OUR  DOMAINE.*  Nor  do  we  intend,  under  pretext  of  searching 
for  and  ascertaining  what  lands  belong  to  the  domaine,  to  dis* 
turb  the  proprietors  in  the  possession  and  enjoyment  of  the  fi^iii, 
lapds,  lordships,  and  other  property  which  has  been  anciently 
held  by  them  or  those  under  whom  they  claim,  and  which  does 
not  appear  to  be  part  of  our  domaine;  and  we  order  moreover, 

•  **  Sant  n^anmoins  que  Port  en  puUte  induire  que  lea  alluvions,  att&ute- 
**mentt  et  relaii  format  nor  let  bprdi  des  ditei  riTidres,  mi  d'avcune  bivierb 
**  yA  vxGABLE,  puUtcnt  appartenir  d  (Tauirea  qu'aux  propri^tairea  deafonda  ad- 
^*jacena  d  la  rive  deaditea  nvierea^  et  d  noua  loraqtie  la  rive  deat&tea  rimirea  aera 
'*  adjacente  d  dea  fonda  de  terre  JatMont  partie  de  notre  domaine^**  It  is  to  be 
here  particdariy  observed,  that  the  king  does  not  speak  merely  of  the  allu- 
yions  of  the  Gironde  and  Dordogne,  which  were  the  particular  subject  in 
Qcmtroversy,  nor  of  those  rivers  only  which  flow  through  the  district  of  Bor- 
deaux, but  he  expressly  says,  that  he  does  not  claim  the  alluvions /rmof 
on  the  hanka  of  the  SAit>  rivers,  nor  thoae  <^  any  othbk  NAtxcABLB 
RiTBR.  What  becomes,  now,  of  Mr.  Jefferson's  learned  distinction  between 
the  custom  of  Bordeaux  and  that  of  FU'is? 
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that  these  lettert  patent  which  we  have  ordered  to  be  traoBcribed 
in  our  presence  on  your  mincues,  shall  be  read,  published  and 
aflixed,  wherever  it  shall  be  needful/' 

After  this  formal  recognition  of  the  principles  I  contend  for, 
1^  die  highest  judicial  and  legislative  authori^  in  the  kingdom; 
«fter  this  solemn  disavowal  of  the  regal  rights  set  up  by  my  ad- 
versary;—i^r  the  publicity  given  to  the  decision,  at  a  time 
when,  if  I  mistake  not,  Mr*  Jefferson  filled  a  high  station  in  the 
capital  of  France,  it  is  a  little  extraordinary  to  hear  him  asscit 
ao  positively  that  since  the  edict  of  1693,  no  doubt  could  enst 
ao  to  the  laws  of  France  on  the  subject  of  alluvion,  and  thaft 
those  laws  vested  them  in  the  king.  The  pertinacity  with  which 
tfiis  opinion  is  adhered  to,  is  the  more  eztraorctinary  as  the 
position  was  abandoned  by  two  of  his  fellow  labourers,  out  of 
diree  in  the  same  caus^,  and  by  the  two  who  being  educated  in 
France,  were,  without  any  disparagement  to  the  acknowledged 
merit  and  talents  of  the  third,  better  qualified  to  determine  a 
question  of  French  law,  than  any  gentleman  whose  professional 
education  was  entirely  American.  The  solicitude  of  our  audior 
to  obtain  the  support  of  his  two  colleagues  on  diis  important 
point  is  truly  ricUculous.— *In  a  laboured  note  (p*  37)  he  tries 
SO  coax  Mr.  Moreau  out  of  his  opinion,  or  to  persuade  the 
world  tiiat  *^  he  U  not  decideiP^  in  pronouncbg  it,  and  his  exr 
toicta  now  shew  me,  why  this  memotrc  of  Mr.  Moreau^  waa 
never  suffered  to  meet  my  unhallowed  eye.  The  secretary  of 
state  once  (I  believe  inadvertently)  mentioned  its  existence, 
but  on  my  expressing  a  desire  to  see  it,  changed  the  conversa- 
tion, and  I  found  there  were  reasons  why  it  .was  deemed  im- 
proper to  communicate  its  contents. 

The  decided  manner  in  which  his  other  advocate,  Mr. 
Thierry,  had  opposed  this  favourite  doctrine,  gave  Mr.  J.  no 

*  In  tbift  note  die  author  stttes  that  the  distinction  made  by  Mr.  Moreau 
between  aUuvions  in  the  bed  of  the  river  and  on  its  banks,  "  it  nevt  in  this 
taiue,  having  never  been  claimed  by  the  plaintiff  or  his  counsel,  or  suggested  by  any 
mker  vfko  hoe  treated  the  question,**  This  is  one  of  those  gratuitous  assertions 
with  which  the  book  abounds;  in  my  first  publication  on  the  subject,  (Ex.  p. 
IS)  the  same  argument  will  be  found,  and  the  same  construction  of  the  edict 
enlarged  on,  although  I  did  not  know  at  that  time  that  it  was  the  identical 
construction  which  had  been  adopted  and  relied  on  by  the  attorney  general 
sad  parliament  of  Bordeaux,  in  the  celebrated  controversy  above  mentioned, 
aad  which  was  finally  submitted  to  by  the  king  of  France  and  his  council. 
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tkular  governments  may  have  derogated  from  the  notutal  righta 
jof  individuals,  the  one  in  question  depends  not  on  ^  the  nature  of 
the  grant  from  the  sovereign^^  at  least,  not  in  the  sense  in  which' 
our  author  means  it,  which  is,  that  whenever  alluvions  are  not 
expressly  granted,  they  are  reserved,  and  are  to  be  considereA: 
as  vacant  lands,  which  the  sovereign  may  keep  for  himself,  or 
grant  to  whom  he  pleases;  for  even  admitting  that  the  sovereign 
has  the  right  to  grant  all  vacant  lands,  yet  this  species  of  pro» 
perty,  which  is  formed  by  gradual  annexation  to  land  before 
granted  is  never  vacant,  and  of  course  cannot  become  the  subject 
of  the  sovereign's  right.  This  results  from  the  nature  of  its  crea^ 
tion;— it  is  imperceptiblei-'^^t  what  moment  then  can  the  sove-' 
reign  right  attach?  It  is  incorporated  with  the  private  soil,— -how 
then  can  it  be  separated?  Its  formation  is  carried  on  in  secret^it 
is  latenti^^Yiom  then  can  it  be  discovered  during  the  process?: 
We  find  all  these  characteristics  given  in  the  definitions  so  fre* 
quently  quoted. 

Est  enim  alluvio  incrementum  latem.  Per  alluvionem  autem 
id  videtur  adjici,  quod  ita  paulatim  adjicitur,  ut  hUelSgi  non 
possit,  quantum  quoquo  temporis  momenta  adjtdatur.'^^  Allu- 
vion is  a  latent  increase.  That  appears  to  be  added  by  alluvion 
which  is  added  so  gradually  that  we  cannot  know  how  great  b 
the  increase  of  each  moment  of  time."  II.  Ins.  Tit.  1.  s.  20. 

For  these  reasons  we  find  the  imperial  law  expressly  refer* 
ring  the  right  not  to  any  grant,  but  to  the  law  of  nations;  which 
as  we  shall  see  is  here  used  not  in  the  modem  sense  of  the  code 
which  binds  nations  in  their  intercourse  with  each  other,  but  as 
synonimous  to  natural  right.  Preterea  quod  per  alluvionem  agro 
tuo  flumen  ^A]tcit^  jure  gentium  tibi  adquiritur.  ^Moreover, 
whatever  is  added  to  thy  field  by  alluvion,  becomes  thine  by 
the  law  of  nations."  II.  Ins.  ibid. 

Quod  vero  naturalis  ratio  inter  omnes  homines  constituit  id 
apud  omnes  gentes  peraeque  custoditun  vocatur  que  jut  gentium 
quase  quo  jure  omnes  gentes  utantur.  "  What  natural  reason 
hath  prescribed  to  all  men,  is  observed  among  almost  every 
people,  and  is  called  the  law  of  nations^  as  being  the  law  ob-^ 
served  among  them  all."  I.  Inst.  Tit.  2.  s.  1. 

And  in  the  commentary  of  Vinnius  on  this  text,  the  same 
idea  is  enforced.  ^  Ait  imperator  jus  gentium  esse  quod  natu^ 
raBs  ratio  inter  omnes  homines  constituit^^\xade  sequitur  jus  hoc 
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Don  ex  leg^bus  aut  instiUitis  populonim  estimaBdiim  esse  sed 
ex  eo  quod  justum  esse  dicUt  ipsa  ratio  naturalis  id  est  insita 
animis  hominum  notitia  de  honesto  et  turpi  justo  et  injusto 
quam  ob  causam  et  ipsam  quoque  jm  natures  passim  appellatur 
et  «quum  et  bonum  et  naturalis  sequitas  et  natura.  **  Tlie  em- 
peror says,  the  law  of  nations  is  that  which  natural  reason  has 
prescribed  to  all  men.  Hence  it  follows  that  this  law  is  not  to 
be  tested  by  the  laws  or  institutes  pf  particular  nations,  but  by 
that  which  natural  reason  itself  dictates,  that  is  the  notions  of 
virtue  and  vice,  of  justice  and  injustice,  which  are  innate  in  the 
mind  of  man*  Wherefore  it  is  called  indifferently  the  law  of 
nature^  what  is  just  and  rights  natural  equity  and  nature.^^ 
Vinn.  in  Ins.  p.  15. 

Here  we  find  the  nature  of  that  code  defined,  to  which  we  are 
referred  for  the  origin  of  this  right,  and  from  thence  it  may  be 
inferred  that  eve;i  admitting  the  doubtful  principle  that  all 
landed  property  was  first  vested  in  the  nation,  and  by  it  par- 
celled out  among  individuals,  yet  all  alluvions  accruing  to  lands 
after  they  were  granted,  would  not  be  the  property  of  the  sove- 
reign, but  of  his  grantee.— -Mr.  Jefferson  himself  acknowledges, 
page  42,  that  alluvion  is  an  accessory^  an  appendage^  an  appur- 
tenance^  cites  the  maxim  that  an  accessory  follows  the  nature  of 
its  principal^  and  says  that  the  equity  of  the  right  of  alluvion 
was  founded  on  the  maxim  ^^  qui  sentit  onusy  sentire  debet  e^ 
commodumy'*  that  as  the  owner  was  exposed  to  loss  from  the 
river,  he  ought  to  be  indemnified  by  the  increase  of  alluvion. 
Is  it  not  extraordinary  that  with  such  materials  in  his  hands 
he  could  not  form  the  obvious  conclusion,  that  after  the  grant 
was  once  made  by  the  sovereign,  the  accessory  which  was  sub- 
sequently attached  to  it  belonged  according  to  the  principles 
of  natural  right  to  the  grantee?*~but,  instead  of  this,  he  be- 
wilders himself  and  his  readers  in  a  useless  search  into  the 
origin  of  property  lands;  a  research  utterly  nugatory,  because 
whether  the  title  came  first  from  the  sovereign  or  not,  the  mo- 
ment the  land  on  the  bank  became  private  property,  the  subse- 
quent alluvion  was  an  accessory ^  which  he  acknowledges  must 
follow  its  principal,  by  the  rules  of  natural  equity— and  there- 
fore must  ako  be  vested  in  the  proprietor  of  the  land,  not  in  the 
nation. 

No.  XVIII.  Z 
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II.  W«  nmt  a&mt  lo  a  posiiAoo  of  iKitdi  Mr.  Jr  nnemB  ptm^ 
Ikriy  eDam6uredv  viz.  *^  fiMtthf  tight  of  allmidn  accrues  emfy 
to  rural,  hot  to  urban  poMessiont^  and  therefore  ihm  had  the  tw^ 
ture  been  an  aHu^ion^  and  fovernitd  by  the  Homan  inttead  of^kf 
French  laWs  the  conversion  of  the  pktmtation  of  Oraviet  int9  « 
suburb  made  if  public  property.^  TtMstt  words,  I  shmiki  msfh^ 
pose,  omaft^  that  although  Gi^avier's  plamacbi^  had  been  \t^ 
created  by  ^ffluvkm  to  a  vety  coiisi4erah4e  nteoty  pride  to  \k\t^ 
Uyingf  H  out  into  a  suburb,  th«  very  ac«  of  dii^ididg  it  into  l6ftf« 
vtsterf  ik  the  puMk  all  th«t  part  whieh  had  been  c#e«led  by 
altiiVtoa;  an  assertion  which  he  leaves  unsupported  by  ekhet 
argu#ieilt  or  proof;  and  which  ihodifida  hi4  pOshiofty  ki  a  tHit^ 
ner  that  renders  it  entirely  \papplicable  to  the  presetti  case* 
Thts  position  is,  ^^  that  the  RoMm  law  g«ve  alluvion  only  to  the 
rtiral  proprietor  of  the  bank;  urban  possessions  beixig  coii^i- 
<fered  as  pradia  Hmitata.^*  Now,  admit  dfts  wild  assertion  te 
be  trile:  doM  it  follow  that  the  idluviod  created  before  tht 
groutkl  becam^e  a  city  belongs  to  the  public?  On  the  eonttaiy^ 
does  not  Mr.  J.  himself  allow  that  it  is  an  accessory,  and  duU 
the  accessory  must  follow  the  principri?  If  this  be  so,  the  qiies*- 
don  is  at  an  eYid:  because  the  gronnd  ea  which  my  house  stood» 
and  froM  which  t  was  driven,  was  formed  long  before  the  eac- 
i^tence  of  the  suburb. 

~  But  the  position  is  not  only  inapplicable,  but  imfouilded*  I^t 
US  examine  how  h  is  supported.  The  Indtiiute  in  definkitg  Ma 
species  of  property,  or  rather  this  mode  of  aikinirittg  it,  saya, 
"  What  the  river  has  added  agro  tuoy  by  aDovioti,  is  thiae;'^ 
the  Digest  uses  the  same  expression.  Now  ager  in  Latin  md 
agros  in  Greek,  meati  a  feld.  Land  in  die  city  is  catted  areOi  a 
lot.  Therefore  you  must  shew,  says  the  conclusive  smd  moss 
learned  reasoner,  that  youf  alluvion  accrued  to  sl  fields  cir  yiHi  ai\( 
not  entitled  to  it:  because  there  »eno^stds  in  a  city*  I  most  tt» 
•wer  this  arguinent,  or  it  will  be  supposed  that  this  vety  leartisd 
page  has  silenced  me;  and  many  an  hotiest  eitizeii  who  under*  > 
stands  no  Greek,  but  '<  honors  the  sighf^  as  itiuch  aa  BoaifiKe 
did  *^  the  sound  of  ity^  will  uppose  some  unansweraUe  alrgs^ 
ment  lies  hid  in  the  cramp  characters  that  adorn  it*  Serioinly^ 
then,  let  me  tell  my  very  learned  adversary,  firsts  that  i^vf  iti 
Laiin  means  not  onl\  ^  fields  but  the  generic  term  land^  and  that 
too,  situate  in  a  village,  and  to  take  away  all  cavil,  ift  &  c//^» 
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Xxam»  4)fPaili^  Mvttfir  ut  agk^  w  m  «nMIW  XfAmiiMif 
Nomen  fundi  cujusque,  et  ifi  ^i  civiiate  «t  quQ  /N7^<0  aic  Dig. 
4^0,  tiU.  |i».  le^  4*  Ia  '^  In  ^  tw  list  let  it  be  pbseiryed,  that 
.Uie  imda  {agri)  be  4;t>^  r^poitfed:  t^ie  D^ine  of  each  estate,  m^ 
ip  what  city  qr  in  ^im  ^il/f^f  it  is  situate.'' 

^*  Is  ve^o  <}ui  /^runi  i^  alii  civiMe  habet,  b  c^  dtpifate  jM^ofr- 
^ri  debet  in  qua  of  «r  «st."  P'«.  50. 15. 4*  3.  ''  3ujt  he  wbd  hftth 
Ars^  (Vr^att)  in  another  oty^  ^kQ^^^  credit  in  the  dty  igt 
which  his  land  (ager)  is  situate." 

Horr  we  see  ^m^^gnr  i^  used  ^Jlanded  es^a(^,^Uier  jn  a 
village  or  a  city;  and  that  4befe  nay  be  no  doub^  ^isc4  a(i  ,tP 
-tbe  a^gtiifip^ou  of  .the  ^fitm  cmtas^  let  us  see  what  is  ivs  defini- 
jliw.-^*  CiN(a<i^  appttUaticn^  nqn  veniwt  subvu'bla,  sed  id  sph 
iup»  ^od  ^aur^M-iup  ai»bitM  tyriaiMtur.''-^Hlvin's  l,t;9^icQQ, 
9f9i;^tck>iUts.  ^^JivborJbs  ^re  not  ^viprehended  in  the  terr|i.<;iigr, 
l^t  ,tb^ Apace  jooly  v^ieb  i^contfwod  within  the  wa)ls."  ^g^j^ 
we  fod  4be  tera»  iij^^r  u«sd  ip  tb£  ^9me  sense,  in  the  5Qtb  Pig* 
JtiV  .8*  1*  9,$.2.-r'^  Item  rescripaenvkt  agro9  reipubUc^e  retrah/^i]|i 
curatorem  civitatis  debere,"  &c.  Here  the  administrator  of  ^ 
aty4  4s4irefiied  to  reclaim  the  lands  (agros)  of  the  putrfic;  a 
jipl}^  itbat  would  have  beoii  (devolved  on  the  prcescs  provinciate  jf 
ihe^p^p^rty  had  not  l^en  situate  within  the  city. 

^condly,  I  may  \>t  permitted  to^^^mark  that  the  Roman  law^ 
in-^MlAiligaf  alluvions,  does  not  cpn^ne  iuelf  to  those  wbi<;h 
fpae  amogxed  to  a  field,  ifi^er)  but  indifierently  uses  the  tenp^ 
fiofdm.  Take  a  few  out  of  many  examples:  ^^  Id  aUuvionis  ji^re 
jsi  qofleritur,  cu^  fundo  accrescit."  Cod.  7.  41-<«1.  Sed  ^t  ^ 
post  empdonem  Jundo  aliquid  per  alUivionem  accesscrit,  ^4 
/finp((or.is  commodum  pertinet.  3  Ips.  tit.  24.  $  3. 

*^  Eirgp  si  4Qsula  nata  adcreverityuiu/o.meo,  et  inferiqre^  p«r^ 
ttm  fundi  vendidero,"  &c  .Dig.  41*  lit*  1.  1.  3Q. 

^*  AItias/(in<^!Ea»  habebat  secundum  viam  publicam,"  &c.<&c.-«> 
Jth*  1*  38*  Here,  and  in  numerous  other  instances,  the  .expressifH^ 
ipjmdu8i  a  term  of  the  most  .general  import,  fully  ^^weri^g 
that  of  land  in  the  English  law,  and  expressly  including  taiu^ 
lfi$Sj  tpxtm-rhousesy  and  every  other  species  of  real  .prgpoityt 
either  in  town  or  Coventry,  as  wefind  by  the  following: 

^^  Fundus  est  omne  quidquid  aolo  tenctur— -of  er  tst  si  species 
&ndi4id  usum.hominiscomp«(Catur«''-— Dig.  lib.  5p.  16.  US. 
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^^  Fundusj  (land)  is  eveiy  thing  which  is  fixed  to  the  8o9— it  is 
{^er  if  prepared  for  the  use  of  man.'' 

^^  Fundus:  Id  omne  significat  quidquid  solo  sen  terr&  tenetur, 
seu  ager,  seu  villa  seu  pnedium  sen  sedtficiam,  seu  stabuluni) 
seu  AREA,  seu  insula  sit." — Cahini  Lexicon  JuruBcum^  verbo 
ager.  ^^  Fundus  signifies  every  thing  that  is  fixed  to  the  soil  or 
the  earth,  whether  it  be  a  field,  or  a  country  seatj  or  a  tavern^  txt 
any  real  property  j  (^pradium)  or  a  building,  or  a  town 'lot  j  (area) 
or  a  town-house,  (insuld)J* 

TYoLtfundus  relates  to  urban  as  well  as  rural  property,  may 
be  also  shewn  from  the  following  passage: 

^  Quserebatur,  si  quis  d  Sicilid  servosRomam  mittcrctJinuK  in^ 
struendi  causa  utrum  pro  bis  hominibus  portorium  dare  deberet, 
nee  ne?" — Dig.  50.  16.  203.  Here  the  general  term  Jundus^  is 
clearly  used  for  an  estate  in  a  city;  for  the  question  supposes 
the  slaves  to  be  sent  from  Sicily  to  Romty  for  the  purpose  of 
fumislung  ^e  fundus  (the  estate)  there.  Again:  ^ Fundi  appeUa- 
done  omne  adijlcium  et  omnis  ager  continetur."—- Dig.  50. 16. 
211. 

I  might  multiply  these  quotations  to  an  extent  that  would  be 
fiitiguing  to  the  reader;  these,  certainly,  are  sufficient  to  shew, 
that  both  ager  and  Jumbis  are  general  expressions,  which  em* 
brace  every  species  of  estate;  Ixit  to  make  the  law  on  this  sub* 
ject  still  more  explicit,  I  may  add  tiiat  the  Roman  jurisprudence 
not  only  speaks  of  alluvions  as  being  incident  to  the  ager  and 
the  Jiindusy  but  the  prctdium  also;  thus  using  every  expression 
to  shew,  that  it  was  not  confined  to  any  one  species  of  real  pro- 
perty, to  the  exclusion  of  the  others. 

^^  Inter  eos  qui  secundun^  unam  rvpzmpr(e£a  habent,  insula  in 
flumine  nata  non  pro  indiviso  communis  fit,  sed  regionibus  quo- 
que  divisis-^^Dig.  41.  1.  29. 

In  the  Institutes,  lib.  2.  tit.  1,  $  22:  <^  Insula  in  flumine  nata, 
(quod  frequenter  accidit  si  quidem  mediam  partem  fluminis 
tenet)  communis  est  eorum,  qui  ab  utraque  parte  fluminis  ^^ec&i 
possident,  pro  modo  (scilicet)  latitudinis  cujusque  fundi^^ 

And  in  the  Digest  41.  1.  7,  we  have  an  example  of  tiie 
three  expressions,  ager^  fundus  and  prcedtumy  indifferendy 
used: 

^'$1.  Prseterea  quod  per  alluvionem  ajTO  nostro  flumen  ad- 
jtcit,  jure  gentium  nobis  adquiritur. — 
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$  3.  Claod  si  vis  loHiiiib  partem  aHqoam  ex  tuo  prmtRo  de- 
trazerit  et  meo  pratdio  attukrit,  palam  e6t  tuam  permanere. 
Fbm£  81  longiore  tempore  fundo  meo  lueserit,  arboresque  qoat' 
secum  traxerit  in  meam  Jundian  radices  egerint,  ex  eo  tempore 
videtur  mto  Jundo  adquisita  esse." 

The  wordprau&um  is  still  more  generatty  used,  in  the  most 
comprehensive  sense,  than  either  ager  or  fimdus^  and  is  de- 
rived, according  to  Varro,  from  per  fugrediumj  or,  as  we  should 
term  it,  an  estate  of  inheritance.  After  the  definitions  of  ager 
and  Jimdua^  the  115th  law  of  the  Dig.  de  verb,  sigmf.  gives  us 
the  signification  of  prauSum  as  follows: 

^^  PrmdiuM  utriusque  suprascriptse  generale  nomen  est." 
'^  Pradtum  is  the  general  name  for  both  the  preceding  terms.^ 
Bat  I  think  in  the  reasoning  to  which  Mr.  Jefferson  refers 
me,  and  which  he  makes  his  own,  it  is  said  that  there  are  prm- 
dkt  urbana  and  prttdia  rustica^  city  estates  and  country  estates, 
and  that  I  shew  nothing,  unless  I  shew  that  the  right  of  alluvion 
accrues  to  the  former  by  name;  but  surely  when  I  shew  that  it 
accrues  generally  to  estates^  to  land^  to  the  soil:  when  I  shew 
diat  every  term  used  to  express  an  interest  in  real  estate,  is  em- 
fdoyed  on  the  occasion,  I  shew  enough  to  throw  the  burthen  of 
any  exception  upon  my  adversary.  I  might  say  to  him:  I  have 
diewn  that  this  right  accrues  to  the  agerj  to  the  fimdua  and  the 
preuRum;  and  I  have  shewn,  by  the  most  approved  definitions, 
that  all  these  terms  include  lands  in  die  city  as  well  as  the 
country.  If  the  law  however  does  not  apply  to  city  proper- 
tf^  do  you  shew  it.  There  is,  sir,  I  know,  likepnedittm  urbanum 
and  the  prasdium  rustkum;  but  permit  me,  most  learned  civi- 
lian, to  suggest  to  you,  that  there  is  also  die  aervua  urbanus 
and  the  sermis  rusticusy  and  that  you  might  as  well  tell  me, 
when  I  cited  any  one  of  the  thousand  laws  on  the  subject  of 
town  genen^y,  that  it  did  not  apply  to  the  town  slave^  because 
he  was  not  particularly  named; — ^nay,  you  might  make  the  same 
exception  to  the  country  sUwe^  and  dius  shew,  that  what  ap- 
plied to  all  generally,  could  not  aflfect  any  in  particular.  And,  if 
it  were  not  too  presuming,  I  might  add,  you  have  made  a  slight 
mistake,  in  supposing  thztpradia  urbana  were  always  situate  in 
a  city;  the  name,  sir,  has  misled  you.*  Before  you  write  books 

*  Urbana  prxdia  omnia  acdificia  accipimus,  non  ioium  ea  qua  tunt  in  oppidia, 
sed^  et  si  forte  stabula  aunt  vel  alia  oieritoria  in  viUis  et  vicis  rel  si  practoh 
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knowledge  of  itas  to  stsip*  ck»Mn  of  biBff^pflPijy,  it  wmW%k 
^dl  lo  Atudy  and  ^gott  ite  |»i«ci(des.  bs  hhihim  ore^-nr^w  <P 
^juod  plue.eMi  aemper  imBtetmmm;^*  ^In  Uio  ft  pfm$  fimtinpr 
tur;^^  ^^  semper  spedalia  generalikus  mriint."<^Popder  on  ^ie#e, 
ieamed  air,  aiui  do  sot  iMflttbat  a  bequeu  ^hwrntSy  (peMrtdlf, 
4loe8  not  inokide  tho«e4»f  the  Ae9taior,'becjHi6e  4hef  happ«H^  ^ 
Jbe  wliile  hontAy^  blade  iioraom  or  erea  pted  hoiMs. 

But  if  you  wiU  not  he  oonieot,  wilhont  a  poulive  1^^$  ^Mf/t 
idle  right  of  alluvioo  acciuei  to  property  io  the  oity  m  weH  m 
the  country,  I  believe,  sir,  I  muttgraiify  you.  If  k  bfi4  .oot  boe^, 
liowearer,  for  the  bad  habit  ^nou  baine  IftUeo  i«to,  of  being  learn- 
ed 9tL  die  expense  of  others,  of  repeaMg  4|uotaiioiis  witfaout 
looking  at  the  text,  you  would  haire  oMvd  -lue  flhis  trouble,  mod 
jwursdfihe  mbrttficalaon  of  nepeatiogB  triumphant  rfasHcogr 
to  produce  an  authority  whieh  you  woidd  then  ba^re  aeeo  was 
under  my  haod. 

You  have  repeated,  after  those  who  west  befive  yefm,  ^ 
quotation,  ^  In  agris  listttakis  jus  aBttRkmis  locusft  aon  bafaoae 
constat;"  had  you  read  die  rest  of  die  saoBe.Iaiir,}iott.  would  hwt 
found  the  very  authority  you  chalenge  aoir  to  produce:  ^^£€ 
Trebatius  ait,  i^;ruBi  qui  tu>stibus  devictis  e&oo(aditiQ»c  OMieoa- 
sum  sit  ut  in  civitatem  veniret^  habbbe  AitLVvioviM^  ^  and 
Trebatius  says,  that  land  conquered  from  the  enemy,  andgnM- 
cd  on  condition  that  it  shall  be  indudsd  in  a  city,  is  eniitlodix) 
die  right  of  alluvion." 

vl  fiepeat  dut  I  need  not  have  produced  this  joitboKity,  9^ 
that  nothing  but  my  desire  to  oblige  fOtt,str,  has  induced  jneilp 
airiHUit  it  to  your  inspection;  but  after  this  I  hope  we  shall uot 
have  a  dnrd  repetition  of  the  challenge.*-^ch  might  be  my 
address  to  my  erudite  advessaiy,if  I  were  aot  restrained  bgr 
veapect  for  the  cmwktien  he  expresses  of  the  sauadnete  af  the 
friHctpka  I  un  forced  thus -relttctatttif  to  attack* 

vobtfimi  tantum  deter?ieiiiii4  quia  urlNttinn  pnediiuii  ntm  lottu  fitcit^td  ms- 
texia;  proinde  hoirtot  qtioque^  si  qui  auut  in  xdificiis  constituti»  dicendum  ^ 
urbanorum  appeilatione  contineri. — CalvkU  Lexicon,  verbo  Pbjedium. 

*  See  the  learned  case  of  StradUng  v.  StUe§. — Serjeant  Catlyne's  ai^u- 
n\ent  is,  I  think,  rather  better  than  the  late  president's;  but  perhaps  I  may 
not  do  justice  to  the  latter,  for  like  Swiff s  unfortunate  reporter,  "^ieofid 
difturb  en  tnon  place.** 
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ThebMMlfottliiiroC  BnglaBd  is^MttrefiorudKH  and^liuft 
agfitir  ehdllei^ed  to  ptfoduce  sL  deoiskitt  under  that  Uw,  whtr» 
the  ri^^t  of  atttvira  to  cky  pnpertt^  ban  been  dfewtd.  Havkig 
sbewn  en^  wider  the  law  wlmh  govenw  the  cauatry  in  w4udl 
tbe  bmd#  lie^  I  have^  I  thinks  doncf  enough;  but  I  am  resolved 
that  mine  of  the  wHetched  Aifta  resorced  to  shalt  go;  uoesposedy 
and  Om  the  ptesidBnt  of  the  United  States  sbaU  not  hanre  hto^ 
say,  that  hfs  conduct  would  btve  been  legal  had  the  land  bee* 
m  Emghndy  mid  he^  king  of  thnt  comilr^. 

Firsts  tben^  I  answer  this  a^^j^  to  Ihe  eommon)  as  I  didtlint 
to  the  cirii  law,  by  giiing  the  general  rule^  wd  calling  on  mf 
adve^-sary  to  shew  the  exception^  if  it  «fast*  BheJk^tone^  speak* 
ing  of  this  species  bf  property,  even  in  the  strong  case  of  allu- 
▼ions  6f  the  Sea^  says,"^^  And  as  to  iantb  gained  from  the  seai 
dther  by  a//iEii«^,  by  the  washing  up  of  sand  and  earth,  so  as  in 
time  to  make  terrm  Jitmas  ^^  by  dereliction  fce*:  in  these  cases 
the  law  is  held  to  be^  that  if  this  gain  be  by  litUe  and  litdci  by 
snraU  and  imperceptible  degrees,  it  shall  go  to  the  owner  of  the 
Itod  ac^ining.''^  The  saase  law  (he  says,  a  litde  below)  applies 
to  a  riyen  Now  as  lands  in  the  English  law,  means  every  spe- 
cies of  soiU  whether  utbtm  or  rurcA^  as  a  lot  of  ground  does  pot 
cease  to  be  Aim/,  although  it  be  situate  in  a  city*  I  should  sup- 
{iosc  this  general  expression  would  be  sufficient  to  shewy  that 
the  king  would  have  no  right  to  the  property  in  question,  were 
ttsttunie  in  Eogland.  But  to  this  Mr.  Jefferson  gives  a  most 
eendosive  answer:  ^^  In  towns^  the  whole  bank  and  beach  being 
necessary  for  puWc  nse^  the  privieise  right  of  alluvion  would  be 
]aadmia8ible."t  How  does  it  happen  then,  thai  in  every  city  in 
die  United  States,  the  shores  and  whttrVes  are  private  property^ 
except  in  the  cases  where  the  legislature  ot  the  king,  may  have 
gjranted  them  to  the  corporations,  in  Which  cases  they  possess 
and  see  dkcm  as  individuals?  If  they  were  ^'  neceaaary*^  for  puUio 
use^  th^y  could  never  bt  private  propeHy;  if  the  private  right  of 
dttviob  wtre  ^^  itmdihiiriiU?^  it  would  never  exist.  But  necea* 
HiTys  in  Mr.  Jcfibrson's  vocabulary  means  meful^  and  the  public^ 
means  those  who  administer  its  afiairs.  Whatever  therefore  is 
useful  to  promote  die  popularity  of  the  president,  is  necessary 

«  t  BIttk.  Com.  S6t  t  Jeff*  P-  ^ 
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to  the  public,  (Emd  it  is  in  this  sense  only  tlial  Us  aUegadon  am 
be  reconciled  to  truth.  The  question  of  the  right  of  alluvion  to 
town-lots,  has  arisen  and  been  decided  in  the  United  States. 
The  lands  were  situate  in  Newburyport,  and  the  case  is  report- 
ed in  T3mg's  Massachusetts  Reports,  vol.  3,  p.  353.  Adams  v. 
Frothingham.  It  was  decided  according  to  the  common  law  of 
England,  not  by  virtue  of  any  state  regulation;  and  the  judgment 
affirmed  the  right  of  alluvion  to  the  proprietor  of  a  town^loU 

But  the  whole  body  of  American  judges  are  proscribed;  their 
decisiohs  are  no  rule  for  Mr.  Jefferson.  ^^  Special  circumstances 
(he  says)  have  prevented  attention  in  America  either  to  the 
hw  or  the  breach  of  it.*^  What  those  circumstances  are  which 
would  make  learned  and  upright  judges  neglect  the  law,  or  en- 
lightened magistrates  disregard  the  interests  of  the  public,  he 
has  not  deigned  to  explain.  But  be  it  so,  American  decisions 
shall  pass  for  nothing;  there  are  no  bounds  to  my  complaisance 
Sot  my  adversary;  every  thing  shall  be  yielded  to  him;  titles  in 
Louisiana  shall  be  decided  by  the  laws  of  England,  not  as  those 
laws  are  understood  in  the  United  States,  as  they  are  expounded 
by  the  ignorant  men  who  preside  in  their  courts,  but  as  they 
flow  from  the  fountain  head  in  good  old  England  itself,  and  not 
even  there  as  they  are  given  to  us  by  such  inaccurate  writers  as 
Blackstone  or  Coke,  who  deal  in  general  principles,  but  we  will 
look  for  decisions  J  and  those  relating  not  only  to  land,  but  to 
tand  in  a  ct/y,  nay,  more,  to  land  in  a  port;  and  to  bring  the  case 
still  nearer  home,  to  a  beach  which  is  covered  not  once  every  six 
months^  but  twice  every  day^  with  the  water  not  of  a  river  but  of 
the  sea,  and  on  which  ships^  not  Kentucky  boats,  ride  at  anchor* 
Thus  far  I  shall  be  enabled  to  go,  but  I  candidly  confess  I  can 
get  no  farther,  and  if  it  should  be  objected  to  me  that  my  pro- 
perty is  chiefly  loam  and  vegetable  soil,  and  that  in  the  case  I 
eite  the  soil  was  sea  sand,  that  my  alluvion  was  produced  by 
fresh  water,  and  the  English  one  by  salt,  or  any  other  distinc- 
tion equally  important  should  be  raised,  I  confess  that  I  must 
give  up  the  cause  in  despair,  and  avow  myself  vanquished  by 
the  superior  resources  of  my  opponent.  Let  us  however  do  what 
we  can. 

I  live  in  a  place  where  there  are  very  few  English  law  books; 
my  means  of  information  therefore  are  but  scanty.  I  cannot  pro- 
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cure  the  book  from  which  Mr.  Jefferson  takes  his  Scotch  case,"*^ 
and  I  must  therefore  take  it  precisely  as  he  gives  it,  which  (he 
will  pardon  me)  since  the  Spanish  translation  (mentioned  above, 
p.  123.),  I  am  rather  loth  to  do— but  even  in  that  statement  I  think 
enough  may  be  discovered  to  prove  the  truth  of  my  position. 
Smart  was  the  proprietor  of  a  lot  in  the  borough  of  Dundee, 
which  was  bounded  per  fuxum  marts  or  by  high-water  mark, 
but  the  whole  soil  below  high-water  mark^  together  with  the 
franchise,  had  been  granted  to  the  corporation  of  Dundee.  The 
king,  who  owned  the  whole,  had  given  that  part  above  high- 
water  mark  to  Smart,  and  all  below  it  including  the  river  on  both 
sides,  to  the  corporation.  The  lands  gained  by  the  recess  thea 
belonged  to  the  corporation,  not  to  Smart,  because  the  space  be- 
tween high  and  low-water  mark  belonged  to  them.  Smartwas  not 
the  riparian  proprietor,  what  was  added  by  alluvion  was  not  to  his 
soil,  but  to  that  of  the  corporation,  and  this  would  have  taken 
place  were  the  lands  situated  in  or  out  of  a  town.  If,  instead  of 
granting  them  to  the  corporation,  the  king  had  granted  the  lands 
between  high  and  low-water  mark  to  an  individual,  that  indi- 
vidual would  have  shut  out  Smart,  and  reaped  the  benefit  of  the 
alluvion; — ^for  let  it  be  remembered  that  by  the  laws  of  Eng- 
land the  king  is,  prima  facie^  the  owner  of  all  land  between  high 
and  low-water  mark,  both  on  the  sea  coast  and  the  arms  of 
the  sea.  ^^  The  shore  is  that  ground  that  is  between  the  ordi- 
nary high-water  and  low-water  mark,  this  doth  prima  facie 
and  of  common  right  belong  to  the  king,  botA  in  the  shore  of 
the  sea  and -the  shore  of  the  arms  of  the  sea."  Hargrave's 
Law  Tracts,  p.  12. — Although  the  same  author  adds  that  such 
shore  may  and  commonly  is  parcel  of  the  manor  adjacent,  and 
so  may  belong  to  a  subject. — Now  in  the  case  relied  on  by  Mr. 
Jefferson,  Smart's  grant  was  bounded  by  high-water  mark,  and 
the  soil  which  the  king  had  granted  to  the  corporation  of  Dun- 
dee, lay  between  it  and  the  channel,  or  perhaps  included  the 
channel  itself.  The  corporation  therefore  took  the  alluvion,  be- 
cause they,  not  Smart,  were  the  riparian  proprietors,  and  as  the 
land  lay  in  a  town^  I  might  tell  Mr.  Jefferson  that  his  note  has 

*  8  JSrown.  Pari,  Cos,  Smart  v.  Dundee. 
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fiimiBhed  me  with  the  very  case  which  hb  text  had  triumphantly 
told  mr  it  was  impossible  to  produce.* 

Though  this  case  was  introduced  by  my  adversary  as  n 
iilustratioB  of  the  law  of  England,  it  will  be  no  bar  to  his  tsetting 
me,  as  I  might  him,  that  it  arose  and  was  decided  in  Scot/and^ 
and  that  it  is  not  therefore  a  compliance  with  my  engagements 
Let  us  therefore  try  if  we  can  find  none  in  England  itself* 

In  the  book  before  cited,  (Hargrave,  34)  we  have  the  case  of 
an  infisrmation  filed  against  the  tenant  of  lord  Barclay,  ^setting 
forth  that  the  river  Severn  was  an  arm  of  the  sea,  flowing  and 
reflowing  with  salt  water  and  was  part  of  the  ports  of  Gloucester 
and  Bristd,  and  that  the  river  had  left  about  three  hundred 
acres  of  ground  near  Shinbridge,  and  therefore  they  belonged  to 
the  king  by  his  prerogative.  Upon  not  guilty  pleaded,  the  trial 
was  at  the  Exchequer  bar,  by  a  very  substantial  jury  of  gentry 
and  others  of  great  value;  upon  the  evidence  it  did  appear  by 
unquestionable  proof  that  the  Severn  in  the  place  in  quesUon 
was  an  arm  of  the  sea;  flowed  and  reflowed  with  salt  water,  was 
witlun  and  part  of  the  ports  of  Bristol  and  Gloucester,  and  that 
^  within  time  of  memory  these  were  lands  newly  gained  and  inned 
from  the  Severn,  and  that  the  very  channel  of  the  river  did 
within  time  of  memory  run  in  that  very  place^  where  the  land 
in  question  liea^  and  that  the  Severn  had  deserted  it,  and  that 
the  channel  did  then  run  above  a  mile  to  the  west."— On  the 
odier  side  the  defendant  claiming  under  the  title  of  the  lord 
Barclay  alleged  these  matters  whereon  to  ground  his  defence. 

1.  That  the  barons  of  Barclay  were  from  the  time  of  Henry 
the  Second  owners  of  the  great  manor  of  Barclay. 

2.  That  the  river  of  Severn  was  usque  adjilum  aqua^  time  out 
memory,  parcel  of  that  manor. 

3.  That  by  the  constant  custom  of  that  country  the^lum  aqtut 
was  the  common  boundary  of  the  manors  on  either  side  of  the 

.  river. 

*  I  invite  the  reader  to  examine  this  case,  for  I  strongly  snspect  that  the 
Gn\f  quotation  which  Mr.  J.  gives  from  it,  and  which  he  introduces  with  bis 
expression  "  the  book  tayt^t  is  nothing  more  than  the  marginal  note  of  the  pur- 
port  of  the  case;  generally  the  work  of  the  editor,  sometimes  of  the  printer.  If 
so,  he  might  as  well  quote  tlie  index,  hut  his  expression  would  in  that  case 
have  a  curioeafilicttas'^lt  would  then,  indeed,  he  the  book,  but  not  the  atfthor 
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^'  When  this  state  of  the  evidence  was  opened^  it  was  indited 
upon  that  the  river  in  question  was  an  arm  of  the  sea,  a  roifal 
river  and  a  member  of  the  king^s  port^  and  therefore  that  it  lay 
not  in  prescription  to  be  part  of  a  manor;  but  the  Court  overruled 
that  exception^  and  admitted  that  even  such  a  river  though  it  be 
the  king's  in  point  of  bterest  prima  faciey  yet  it  may  be  by  pre- 
scription and  usage  time  out  of  mind  parcel  of  a  manor/'— -The 
defendant  then  went  into  his  proofs,  but  as  he  was  proceeding 
^'  The  Court  and  king's  attorney  general,  sir  John  Banks,  and 
the  rest  of  the  king's  counsel  were  so  well  ^nvisfied  with  the  de- 
fendant's tide  that  they  moved  the  defendant  to  consent  to  witb* 
draw  a  juror,  which,  though  he  was  very  unwilling,  yet  at  the 
earnest  desire  of  the  Court  and  the  king's  counsel  he  did  agree 
thereunto."  **  So  that  matter  (says  the  learned  reporter)  rested 
in  peace,  and  the  lands  &c«  are  enjoyed  by  the  lord  Barclay  and 
his  farmers  quiedy  and  without  the  least  pretence  of  title  to  this 
day" — ^'^This  I  know,  (adds  he,)for  I  was  thoroughly  acquainted 
with  this  case,  and  attended  at  the  bar  at  the  trial,"  and  I  may 
draw  my  inference  in  his  words — ^'^This  great  and  solemn  trial  for 
the  right  of  a  royal  river  in  a  port  and  part  of  it  doth  fully  prove 
that  which  I  had  to  say  touching  this  matter."— -It  will  scarcely 
be  necessary  to  remark  that  though  this  case  is  one  of  a  claim 
by  prescription,  it  cannot  be  stronger  than  one  like  mine  by 
gpmt»  There  was  no  prescription  for  the  soil  in  question,  that  is 
expressly  (in  the  case)  stated  to  be  *^  newly  gained  from  the 
Severn,"  within  the  memory  of  man.-— See  also  in  the  same 
book  p.  56,  57,  the  case  of  Sutton  Poole  at  Plymouth,  where 
thirty  acres  of  land  were  adjudged  to  belong  to  the  king  as  part 
(f  a  manor.  The  premises  are  thus  described:  '^  There  lies  ad- 
jacent to  this  town  (Plymouth)  within  the  Barbican  there  a 
space  of  about  thirty  acres  which  is  covered  every  tide  with  tht 
sea^  and  ships  ride  there  and  come  to  unlade  at  the  keys  of  Ply« 
nu>utlu— This  is  mentioned,  says  lord  Hale,  the  rather  because 
tl^  property  was  recovered  by  the  crown,  not"  ^^  upon  any  prc" 
rogative  titlc!^  ^^  but  as  parcel  of  land  belonging  to  a  manor  tha$ 
once  was  a  sulffficfsm^'^ 

These  case»  I  think  must  clearly  evince  that  in  England  as 
well  as  in  countries  governed  by  the  civil  law  the  *'*'  whole  bank 
ai^d  beach  in  towns  are  not  necessary  for  public  use"  as  our 
authoE  has  asserted^  but  are  frequendy  vested  in  individuals. 
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and  that  Aere  is  no  more  foundadon  in  the  common  than  in  die 
civil  law,  for  the  distinction  that  has  been  made  between  city 
imd  country  property  on  this  subject. 

I  will  now  admit  with  Mr.  Jefferson  that  in  most  instances 
in  Europe  and  some  in  America,  when  towns  have  been  esta- 
blished on  public  lands,  the  town  lots  have  no  right  of  alluvion; 
but  the  reason  flows  from  the  very  principles  I  endeavour  to 
establish,  it  is  because  the  public  is  and  individuals  are  not  the 
riparious  owner;  all  the  land  belonging  to  the  sovereign,  he 
grants  lots  by  metes  and  bounds.  These  become  agrt  limitati 
and  are  not  entided  to  the  alluvion,  but  he,  (the  sovereign,)  re- 
taining  that  part  bordering  on  the  waters  is  the  riparious  pro- 
prietor, and  he,  therefore,  or  the  corporation  of  the  town  if  he 
grant  it  to  them,  (as  in  tiie  case  of  Dundee)  becomes  entitled 
to  the  right  of  alluvion  as  an  accessory  to  his  riparious  property. 

Just  so  when  a  town  b  established  on  the  lands  of  an  indivi- 
dual; all  the  lots  which  he  sells  are  bounded  by  the  streets 
and  have  precise  limits.  The  rest  remains  his  property,  and  be 
retains  it  with  all  its  accessories;  should  it  be  land  bordering 
on  a  river,  he  has  the  right  of  alluvion,  and  should  he  lay  out  a 
street,  the  lots  of  which  are  bounded  on  the  river,  the  grantees 
of  those  lots  will  enjoy  the  same  right. 

This  is  precisely  Gravier^s  case;  he  owned  the  whole  land  to 
the  water's  edge,  he  laid  out  a  part  of  that  land  into  lots, 
bounding  them  by  precise  limits,  and  referring  for  those  limits 
to  the  plan.— -All  that  he  did  not  sell  he  retained;  in  some  in- 
stances he  sold  the  batture  with  the  lots,  and  by  that  act  he 
bounded  those  lots  on  the  river;  in  these  cases  die  grantee  is 
entided  to  the  alluvion;  what  he  did  not  sell  he  of  course  re- 
tained, and  was  himself  entided  to  the  increase. 

But  it  seems  to  me  rather  an  extraordinary  idea  that  merely 
by  selling  some  lots  on  a  plantation  and  calling  it  a  suburb,  the 
proprietor  should  by  a  kind  of  legal  legerdemain  lose  his  pro- 
perty in  a  valuable  tract,  which  then  existed  in  front  of  those  lots, 
and  deprive  himself  of  all  the  future  increase.  The  exbtence  of 
this  land  at  the  time  of  laying  out  the  suburb  is  not  only  stated 
in  the  judgment,  but  is  expressly  acknowledged  by  one  of  the 
most  able  and  zealous  advocates  for  the  tide  of  the  United 
'  States.  Two  of  those  gendemen  disagreed  as  to  the  principles 
on  urbich  their  cause  could  be  best  defended,  a  very  natural 
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occurrence  when  the  cause  is  not  clear.  One  of  them  admitted 
omdidly  that  Gravier's  ancestors  had  a  right  to  the  alluvion  not 
only  by  the  French  but  the  Spanish  law;  but  very  ingeniously 
attempted  to  destroy  their  title  on  other  principles.  This  his 
fellow*labourer  in  the  same  field  considered  as  a  dereliction  of 
die  cause  and  says:  ^^  If  that  were  true  no  resource  would  re- 
main against  Mr.  Gravier  but  to  prove  that  at  the  time  of  the 
establishment  of  the  suburb,  there  was  no  portion  of  the  batture 
sufficiently  consolidated  to  be  susceptible  of  being  thus  incorpo- 
rated with  the  estate.— -J3i/t  the  contrary  has  been  ascertained 
and  It  is  probable  that  it  may  still  be  proved.** — ^Yet  with  the 
evidence  of  this  admission  before  him,  together  with  that  of 
the  affidavits  which  he  so  frequently  quotes,  all  of  which  speak 
of  its  existence  at  a  period  long  anterior  to  the  establishment 
of  the  suburb;  with  all  this  before  him,  Mr.  Jeffisrson  affects  to 
treat  the  property  in  question  as  a  non-entity  at  that  period,  and 
speaking  of  Gravier  as  the  owner  of  the  road  only^  asks  these 
sensible  questions:  ^^  Did  any  one  ever  hear  of  a  man's  holding 
the  bed  of  a  road  and  nothing  else?**  ^^  Is  it  possible  to  believe  that 
B.  G.  in  selling  his  XoXsface  aufleuve  really  meant  to  retain  the 
bed  of  the  road  and  lev6e?"  If  this  be  fair  honest  reasoning,  if  this 
be  a  candid  appeal  to  the  public,  if  such  subterfuges  and  conceal- 
ments are  admitted  in  argument,  I  have  entertained  very  false 
ideas  on  the  subject—nor  could  I  conceive  that  the  first  magis- 
trate of  our  country  would  rest  the  defence  of  his  conduct  on  so 
poor  an  artifice  as  this^  The  alluvion  could  not  accrue  to  Gravier, 
because  Gravier  had  nothing  after  he  sold  his  front  lots,  but  the 
road  and  the  levM  Mr.  Jefferson  tells  us  this,  the  same  gentle- 
man who  told  congress  in  enumerating  and  describing  several 
parcels  of  ground  in  and  near  New  Orleans,  that  there  was  be- 
yond the  levee  a  ^*  parcel  called  the  batture  which  had  been 
med  immemorially  by  the  city  to  furnish  earth  for  the  streets 
See.  and  as  a  landing  or  quay,'*  &c.  If  it  had  been  used  tmme' 
moriaUy  by  the  city  it  must  have  existed  when  the  suburb  was  laid 
out,  and  if  it  existed  then,  there  was  something  besides  the  road 
and  the  levie  for  Gravier  to  retain,  and  Mr.  Jefferson  has  put  it 
upon  the  records  of  the  nation  that  he  knew  this,  and  now  he 
does  not  hesitate  to  argue  to  that  very  nation  as  if  he  disbelieved 
or  had  never  heard  of  its  existence. — But  take  away  the  batture 
and  the  argument  will  not  be  a  whit  the  better.  If  Gravier  owned 
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the  soil  of  the  rotd,  altbbug^  the  use  of  that  road  for  the  punpps^ 
of  passage  was  in  the  public,  the  accessory  would  be  his,  subject, 
says  Mr.  Jefferson,  to  the  same  uses  and  servitudes— that  is  to 
say,  that  because  the  public  have  a  right  of  vray  fixed  by  law  to 
the  breadth  of  forty  feet  over  Gravier's  land,  when  Gravier's 
land  is  increased  to  five  hundred  feet  the  whok  shall  be  road. 
The  use  of  such  means  of  defence  I  believe  will  be  considered  as 
evidence  of  the  most  deplorable  waqt  of  better  materials.  But 
even  admit  this,  and  what  follows?  Why,  that  the  road,  though 
five  hundred  feet  wide,  was  still  Graoier^si  nothing  gave  it  to  the 
United  States,  and  if  he  disturbed  the  public  in  the  use  of  this 
broad  way,  the  local  authority  would  punish  the  offence,  but  the 
president  acquired  no  right  to  ^ei^e  upon  it  as  lands  belongii;^ 
to  the  United  States. 

III.  We  are  next  presented  with  a  new  ground  of  defence, 
this  land,  which  through  forty  pages  of  the  book  has  figured 
as  an  alluvion,  which  has  been  seized  upon  because  the  laws  of 
France  give  alluvions  to  the  Ung^  is  now  an  alluvion  to  longer. 
Mr.  Jefferson  most  manfully  asserts,  (page  42),  that  he  ^*  doks 
deny  to  the  batture  every  characteri$Uc  of  an  alluvion,"  and  the 
process  by  which  he  supports  this  stout  assertion  is  edifying 
and  curious.  Let  us  examine  it  with  the  attention  so  rare  an 
operation  deserves. 

It  is  not  alluvion:  first,  because  the  accession  by  alluvion  must 
be  imensible;  and  the  increase  of  the  bajtture  may  be  perceived; 
every  swell  of  six  months  ^^  is  said  to  deposit  nearly  a  foot  of 
mud,  and  when  the  waters  retire,  the  increase  is  visible  to  every 
eye;"  and  ^^  a  single  tide  (meaning,  I  suppose,  annual  inunda- 
tion) extended  the  batture  from  seventy-five  to  eighty  feet  into 
the  river,  and  deposited  on  it  from  two  to  seven  feet  of  mud*" 
Here  is  indeed  a  rare  discovery!  If  the  increase  can  be  perceiv- 
ed on  the  retiring  of  the  waters,  it  is  no  alluvion;  this  takes  awaj 
one  of  the  first  characteristics  in  hb  own  definition.  It  must  be 
incrementum:  an  augmentation,  an  increase;  and  if  an  increase,  it 
must,  of  course,  be  perceived,  it  must  be  sensible  to  the  eye  after 
it  is  made,  or  it  would  never  become  the  object  either  of  pror 
perty  or  discussion;  yet  according  to  our  learned  author,  if  we  can 
see  it  after  it  is  formed,  it  is  not  alluvion.  I  am  astonished  at  so 
palpable  an  error,  or  so  gross  an  atteiqpt  to  misleadt  it  is  fDond- 
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ed  on  an  ingeniouB  coDtrivance  of  arndgamating  dl  the  words 
of  difiSsrent  definitions,  and  fSrom  the  mixture  producing  a  ter- 
thim  quki^  to  be  found  in  neither.  The  word  insensibly^  Is  to  be 
fennd  in  none  of  them,  nor  any  equivalent  word,  in  the  sense  in 
which  Mr.  J.  employs  it.  It  is  "  incrementum  latens^*^  a  secret 
increase,  that  is  hidden  during  its  formation,  as  we  gather  from 
the  remainder  of  the  sentence:*-*''  quod  iu  paulatim  adjicitur, 
ut  intelligi  non  possit,  quantum  quoquo  temports  momtnto  adjl«> 
datun"— "  which  is  so  gradually  added,  that  we  cannot  know 
how  much  is  added  in  each  moment  oftimeJ^*  All  this  relates  to 
the*  process  of  formation^  In  order  diat  it  may  cease  to  be  allu* 
vion,  we  must  know,  not  how  great  the  increase  has  been  when 
the  water  has  retired,  but  how  much  ha*  been  deposited  in  each 
moment  of  time.  When  Mr.  Jefferson  can  solve  diis  problem,  as 
respects  the  batture,  I  will  acknowledge  that  it  is  no  alluvion;* 
but  let  him  be  the  sponsor,  and  call  it  by  any  name  he  chuses. 
The  trudi  is,  and  Mr.  Jefferson  well  knew,  and  tvtTy  man  who 
has  read  a  word  on  the  subject  must  know,  that  this  branch  of 
the  definition  is  to  distinguish  alluvions  from  avulsionSj^  or  the 
i(tsdden  removal  of  large  bodies  of  land  by  the  force  of  a  tor- 
rent, the  law  giving  the  latter  to  the  proprietor  from  whose 
lands  they  were  torn;  and  had  Mr.  Jefferson  given  the  people 
of  the  United  States  credit  for  a  particle  of  understanding,  he 
Would  never  have  addressed  to  them  so  extraordinary  an  argu- 
ment iis  that  alluvion  ceases  to  be  alluvion,  the  moment  you  can 
discover  to  what  extent  it  exists.  Let  us  proceed  with  tfie  trial 
of  this  misnomer,  as  our  author  calls  it^ 

*  This  argament  it  not  new;  it  was  urged  before,  and  I  gave  the  following 
answer  to  it—  "  When  the  ingenious  counsel  can  analyze  the  diiferent  de- 
poflTitSy  separate  the  sands  of  the  red  river,  and  the  rich  mould  of  the  Missouri, 
lh>ni  the  clay  and  other  various  soils  which  the  Mississippi  receives  from  a 
thousand  tributary  streams— *when  he  can  dive  into  its  turbid  eddies,  watch 
the  mamem  of  the  preeious  deposit,  and  dacte  the  existence  of  each  stratum  of 
its  increase  then  this  first  branch  of  the  authority  he  has  cited,  may  be  appli- 
cable to  his  cause/'— It  would  be  treating  Mr.  J.  too  much  in  the  style  he  has 
most  wittily  and  facetiously  treated  me,  (p.  12.)  to  recommend  a  similar  Im- 
mersion to  him. 

t  Alter  defining  aUavioo  as  an  tnermnentum  latem,  Vlnnias  adds,  *<  Ex  qu6 
crescit  hujus  acquisitionis  xquitas  niminim  quod  qux  aUuvione  accedunt  its 
lentd  et  obscurd  detrahentur  at  intelligi  non  possit,  si  forte  de  hit  rettituenduf 
^/mtratiir,  quorum  prim/uerlnt  out  <pdbu§  rfpfracf a.**— Vinnii  Com.  in  Inst  lib.  2. 
tit.  1,  f  20. 
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It  18,  secondly,  no  alluvidn,  because  alluvion  is  created  by 
*'^  apposition  of  particles  of  earth;"  but  the  batture  has  been 
created  by  deposition.  Now  the  reader  who  wants  to  find  this 
word  in  any  of  the  definitions,  either  Latin,  Greek,  French, 
English  or  any  other  language,  will  be  disappointed.  It  is  ere* 
ated  by  a  curious  process,  which  is  highly  instructive.  The 
original  Latin  is  incrementum  latens;  here  we  find  nothing  about 
apposition;  but  this,  we  are  told,  has  bt;en  translated  by  Theophi* 
lus  into  Greek,  and  that  he  calk  it  ^^  Prosklitsis  and  Proschftsis^ 
which  prosilusis2indproschdsiszre  brought  back  again  into  Latin 
by  Curtius,  under  the  names  of  adundatio  and  ad'aggeratio* 
Here  you  see  we  have  got  incrementum  latens^  thanks  to  Theo- 
philus  and  Curtius!  back  again  into  Latin;  but  so  changed,  that 
the  father  of  the  phrase  himself  would  hardly  know  his  child. 
But  this  is  not  all:  the  unfortunate  word  is  not  yet  released  from 
the  torturing  hands  of  these  magicians;  after  the  Latin  comes 
the  American  conjuror— another  metamorphosis  is  to  be  made; 
he  creates  two  potent  words  for  the  purpose,  and  presents  us 
with  adundation  and  ad'Oggeration;  but  as  all  his  readers  might 
not  understand  this  new  vocabulary,  he  changes  ad  into  ap^  unda 
intoposi^  and  adundation  becomes  apposition;  and  thus  incr^m^-* 
tumlatenshzvtn^  gone  through  the  hands  of  Theophilus,  Curtius 
and  JeflFerson,  comes  out,  **  apposition  0/ particles  of  earthP  I 
am  deceived  if  there  was  ever  a  more  ingenious  process;  a  trou- 
blesome word  in  a  definition  or  a  text,  may,  by  the  aid  of  a  few 
translations  and  re-translations,  be  made  to  mean  any  thing  we 
please;  and  the  instance  stated  in  the  note,  shews  that  it  has 
once  before  been  applied  with  success  to  effect  a  change  of 
name.*  It  is  unfortunate  too  for  our  author,  that  none  of  these 

*  An  unfbrtuntte  Scotchman,  wbote  name  was  Frj^ertton,  was  obiin^  in 
pursuit  of  fortune,  to  settle  among  some  Germans  in  the  western  part  of  New 
York.  They  made  a  much  better  protchdtit  than  Theophilus  did;  they  trans- 
lated  him  literally  into  German,  and  called  him  FeuerttdfL  On  his  return  to  an 
English  neighbourhood,  his  new  acquaintances  discovered  that  fhterttein  in 
German  meant  Flint  in  English.  They  re-transUted  instead  of  restoring  his 
name,  and  the  descendants  of  Feyertton  go  by  the  name  of  Flint  to  this  day.^ 
I  ought  however  to  except  one  of  his  c^and«ons,  who  settled  at  the  Acadian 
coast,  on  the  Mississippi,  whose  name  underwent  the  fate  of  the  rest  of  the 
family:  he  was  called  by  a  literal  translation  into  French, "  Pierre  dfiuili**  and 
his  eldest  son  returning  to  the  ^rnily  clan,  underwent  another  prttltmep  and 
was  called  Peter  Oun. 
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terms,  either  in  Greek  or  Latin,  have  the  meaning  he  has  given 
them.  I  speak  of  apposition^  which  being  English,  I  understand; 
as  for  adundation  and  ad-aggerationy  which  he  has  formed  by 
adding  an  n  to  the  Latin  termination,  as  this  does  not,  I  think, 
give  them  a  legitimate  place  in  our  language,  I  must  consider 
them  still  as  Latin,  and  tell  Mr.  Jefferson,  which  I  do  with 
great  deference,  that  the  first  means  simply  alluvion^  (see  God- 
frey, note  on  Dig.  41.  1.  7.)  and  the  second  means  the  action  of 
heaping  up,  of  raising  a  mound,  and  is  derived  from  ad  and 
^ggcro^  which  last  word  comes  from  agger ^  an  accumulation,  a 
mound,  an  heap  of  earth,  not  ager^  a  field.  Agger  arenoc^  Virg. 
an  heap  of  sand:  so  that  if  alluvion  is  ad'aggeratio^  it  is  a  posi- 
tion, not  an  a/position.  The  other  word,  adundatioy  conveys, 
from  its  etymology,  the  idea,  that  the  increase  was  made  by  the 
action  of  the  water;  so  that  the  whole  of  this  translation  and 
re-translation  is  perfectly  labour  lost;  and  even  with  the  aid  of 
Theophilus  and  Curtius  to  boot,  we  cannot  make  alluvion  to 
mean  a/position  of  particles  of  earth.  Indeed,  the  idea  is  one 
of  the  most^extraotdinary  that  are  to  be  met  with  in  this  extra- 
ordinary book.  That  the  river  is  to  plaster  the  sand,  upon  a 
perpendicular  bank,  as  the  mason  plasters  the  walls  of  a  cham- 
ber, and  that  it  must  adhere  there,  or  it  loses  its  name,  it  is  no 
alluvion*-~what  shall  we  say  to  such  fancies?  That  they  are 
more  ridiculous,  but  intrinsically  quite  as  good  as  any  of  the 
other  reasons  that  have  been  urged  by  our  author  in  justifica- 
tion of  his  conduct. 

Thirdly,  we  are  told  it  is  no  alluvion,  because  it  is  not  form- 
ed against  the  adjoining^^/c/,  so  as  to  make  2ipart  of  it.  Throw- 
ing the  quibble  on  the  word  Jield  out  of  the  question,  I  would 
ask,  how  it  is  proved  that  this  increase  is  not  consolidated  with 
the  adjacent  land?  In  the  first  place,  we  are  presented  with  the 
levee  and  road,  as  forming  a  breach  in  the  ^'  continuity;"  but  as 
I  have  shewn  that  the  road  and  the  levee  are  land^  and  that  land 
the  property  of  the  person  under  whom  I  claim,  they  do  not 
break  the  continuity;  on  the  contrary  they  preserve  it.  Next, 
^^  There  b  no  extension  of  its  surface,  so  as  to  form  one  with 
the  former  surface,  so  as  to  be  a  continuation  of  that  surface,  so 

*  The  deposition  of  earth  on  the  bottom  of  arriTer,  can  no  more  be  said  to 
be  an  apposition  to  its  sides',  than  the  coating  the  floor  of  a  room  can  be  said, 
tp  bt  plastering  its  walls.^yf^.  P-  44. 

No.  xvin.  ^  B 
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as  to  be  arable  like  that.'^  I  quote  literally  here;  because  being^ 
not  quite  certain  that  I  understand  what  is  meant,  I  wish  my 
trader  t  judge  for  himself,  l^o  extension  of  a  surface  so  as 
to  form  one  with  a  former  surface^  so  as  to  be  a  continuation  of 
it^  so  an  to  be  arabk  like  it/  If  by  former  surface,  is  meant  the 
former  surface  of  the  battttre,  I  agree  with  Mr.  J.  it  does  not 
form  one  with  it^  it  is  not  a  continuation  of  it;  because  the  pre* 
sent  surface  is  some  feet  higher  than  the  former  was  many  years 
ago;  but  then  I  do  not  see  how  this  can  be  required  as  the  cha- 
racteristic of  a  species  of  property,  which  only  grows  into  ex- 
istence by  yearly  changing  its  former  surface.  He  must  meab 
by  former  surface,  that  of  the  land  to  which  the  alluvion  is 
annexed;  but  on  this  supposition,  I  am  equally  at  a  loss  to  un- 
derstand the  phrase;  he  does  not  surely  mean  to  present  us  here 
again  with  the  idea,  that  the  extension  of  the  surface  was 
broken  by  the  road  and  the  levee,  because  this  last  argument  is 
introduced  by  the  words,  **  even  supposing  the  continuity  not 
to  be  broken  by  the  intervention''  of  these  objects.  Taking  away 
then  the  levee  and  the  road,  what  is  there  to  prevent  the  exten- 
sion of  the  surface?  what  other  object  interveties  to  interrupt  itt 
None:  for  we  are  told  in  the  next  sentence,  that  it  abuts  against 
the  bank;  if  so,  there  is  a  continuity  of  surface;  nor  is  it  intef- 
rupted  even  if  the  fact  were  true  as  asserted,  that  this  surface 
**  is  below  the  level  of  the  adjacent  feU:'*^^  unless  our  learned 
author  will  call  on  Theophilus  and  Curtius,  to  help  him  to  a  new 
feature  in  his  definition,  and  require  all  alluvions  to  be  on  a 
,  level  with  the  adjacent  field.  Without  their  aid  we  are  however 
presented  with  a  new  one:— *'^  It  (the  batture)  is  not  arable  like 
it^  (the  former  surface)  meaning  always,  I  presume,  the  origi- 
nal soil.  To  be  alluvion  then,  it  must  be  arable  land;  pasture 
land,  meadow  land,  wood  land,  will  not  do.  It  must  be  arable^ 
and  arable  like;  that  is,  I  suppose,  in  the  same  manner  with  the  - 
original  soil.  But  how  if  the  original  soil  be  not  arable?  How 
if  it  be  woodland?  must  the  alluvion,  to  be  alluvion,  be  Uke  it  in 
this  respect  also?  Must  it  start  out  of  the  bosom  of  the  waters, 

•  Observe  hereliow  our  author  has  unwittin^y  done  homage  to  truth,  and 
contradicted  his  own  sophisms  on  the  word  ager^  by  calling  the  property  to 
which  he  denied  any  of  the  characteristics  of  this  word,  the  adjacent  field. 

False  reaaoners,  as  well  as  others  of  a  worse  description^  should  kave  |Bf«t>d 
memories. 
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covered  with  fiUl  grown  trees,  that  it  may  make,  ^  tin  taut  oven 
la  terre  voisinef^^  How  if  the  alluvion  should  unfortunately,  as 
it  some  times  is,  be  composed  of  barren  sand?  Can  no  property 
be  acquired  in  it?  Must  it  be,  as  our  author  tells  us,  ^^  fit  for  the 
the  same  use?"  and  if  the  alluvion,  annexed  to  my  cane-field, 
cannot  produce  canes,  am  I  forbid  to  pasture  it?  What  shall  we 
say  to  this  train  of  reasoning?  What  shall  we  think  of  the  cause, 
that  obliges  a  man  of  the  late  president's  standing  to  recur  to 
such  arguments?  If  they  provoke  a  smile  even  frdm  the  man 
who  has  been  ruined  by  their  application,  certainly  no  indiffe* 
tent  reader  can  peruse  them,  without  a  broader  expression  of 
mirth. 

Having  shewn  how  utterly  inconclusive  Mr,  JeiTersoa's  rea^ 
soning  is,  even  on  his  own  sutement  of  facts,  I  pray  the  reader 
to  cast  his  eyes  on  the  leveb  contained  in  plate  No,  1,  fig,  2, 
and  he  will  find  that  a  very  great  proportion  of  the  property  in 
question,  b  as  high  as  any  part  of  the  original  soil  v\  its  natural 
state;  and  that  all  of  the  alluvion,  to  within  a  few  feet  of  the 
river,  is  much  higher  than  all  that  part  of  the  plantation  back 
of  the  lots;  that  is  to  say,  higher  than  three  fourths  of  the  ori- 
ginal soil. 

Let  me  desire  him  to  remember  Mr.  Derbigny's  acknow- 
ledgement, that  IT  HAD  BEEN  ASCERTAINED,  ^^  that  at  the  time 
of  the  establishment  of  the  suburb,  a  portion  of  the  batture  had 
been  sufficiently  consolidated,  to  be  susceptible  of  being  incor- 
porated with  their  fthe  Graviers')  estate.'* 

Let  me  refer  to  Mr.  Jefferson's  own  acknowledgement  of  thf 
fact,  (p.  61*)  that  at  a  very  early  period  it  was  so  far  consolidated, 
that  buildings  were  erected  thereon,  which  the  Spanish  Gover- 
nor ordered  to  be  pulled  down. 

Let  me  invoke  the  judgment  of  the  superior  Court  deciding 
this  fact,  that  **  from  the  evidence  in  the  cause  it  appeared,  that 
antecedent  to  the  time  when  Bertrand  Gravier  ceased  to  be  the 
proprietor  of  the  land  adjacent  to  the  high  road,  a  batture  or 
alluvion  had  been  formed  adjoining  the  levee,  in  front  of  the 
Fauxbourg,  and  extending  the  whole  length  of  the  Fauxbourg 
upon  the  river;  and  that  this  alluvion  was  then  of  sufficient 
height  to  be  considered  private  property^  and  had  consequently 
become  annexed  to,  and  incorporated  with  the  inheritance  of 
Bertrand  Gravier." 
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And  let  me  ask  any  unprejudiced  man  in  which  we  are  to 
place  the  most  confidence,  Mr.  Jefferson's  assertion  of  fact,  or 
his  deductions  of  law?  ^ 

Having  shewn  in  the  most  satisfactory  manner,  as  he  thinks, 
that  this  property  is  not  alluvion,  he  kindly  undertakes  to  tell 
what  it  is. — And  what,  courteous  reader,  do  you  suppose  it 
may  be? — Nothing  ebe  than  a  part  of  the  bed; — ^yca,  of  the 
very  bed  and  bottom*  of  the  river  Mississippi.  In  support  of  this 
strange  assertion  we  are  again  favoured  with  a  great  deal  of 
etyxhological  learning;  but  as  usual  with  our  author,  much  of  it 
false,  and  all  inapplicable.  The  Romans,  in  defining,  the  word 
river,  said  that  it  consisted  of  **  banks,  a  bed  and  water.*'  The 
modems  it  seems,  with  greater  accuracy,  distbguish,  by  an  ap- 
propriate name,  that  ^*  fczfu/"  which  lies  between  high  and  low 
water  mark.  This  Mr.  Jefferson  says  is  part  of  the  bed  of  the 
river;  in  English  it  is  called  ^ocA,  which  is  derived  from 
the  AnglorSaxon  beotian^^  to  beat — 

In  Spanish  ^/Id^tJ,   ^ 

In  Italian  piaggiay  v  from  the  Greek  phga^  a  stroke. 

In  French,  phge^  ) 


*  Mr.  J.  makes  use  indifierently  of  tbe«e  two  expressions.  "  The  deposition 
of  earth  on  the  botttm  of  a  river,  &a  p.  44.  And  in  bis  Messaf^e  to  Congress, 
of  the  7th  of  March,  1808,  he  describes  the  batture  to  be  <  a  shoal  or  elevation 
of  the  bottom  of  the  river.' 

t  Our  author  is  very  careful  to  inform  us  that  this  word  must  be  pronounced 
beAcfdan.'  it  is  a  necessaiy  caution;  some  wicked  punster  might  otherwise 
pronounce  it  as  it  is  \iTitten,  'beotian,  and  apply  it  to  an  etymological  research^ 
in  the  maze  of  which  a  great  genius  had  been  bewildered.  I  will  not  assert, 
that  this  Saxon  word  is  manufactured  for  the  occasion,  because  I  have  not 
the  means  here  of  ascertaining  the  fact:  but  I  strongly  suspect  it;  and  for 
this  reason:  Johnson  derives  the  word  beat,  not  from  beatian,  as  I  think  he 
would  have  done,  had  that  obvious  root  existed,  but  from  the  French  battrcf 
and  this  last  word,  the  Dictionaire  de  Trevoux  derives  from  the  Latin  ba* 
Mo.^Since  writing  the  above  note,  I  have  been  favoured  with  an  extract  from 
Hickes's  Anglo-Saxon  Grammar,  in  which  the  English  verb  to  beat,  is  render- 
ed betan,  and  beotan;  the  t  it  seems  has  been  introduced,  to  give  some  colour  for 
making  it  the  root  of  beach,'  because,  according  to  Mr.  JeiTerson,  it  is  very 
clear  that  the  Anglo  Saxons  had  adopted  Dr.  Sheridan's  rules  of  pronun- 
ciation,  and  that  their  German  idiom  was  sounded  exactly  like  the  modem 
English;  and  therefore,  the  word  beatian  or  beotian,  must,  in  the  time  of  king 
Ethelwolf,  have  been  pronounced  beachian,  precisely  as  the  words  ckriitian, 
Juitian,  quettion,  are  now  pronounced  chrittchioH,  Jiuchian,  quetcAion,  &c-  See 
Jeff.  p.  45. 
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BtOture  ako  comes  from  Imttrcj  to  beat;  therefore  batture  means 
a  beach;  therefore  it  is  not  aUuvioriy  which  was  to  be  demon- 
strated. By  the  very  same  process  I  could  prove  it  to  be  a  bat' 
tery,  a  battalion,  a  battering  ram,  or  an^  other  object  derived 
from  the  same  root.  But  in  the  first  place,  batture  is  not  a  beach; 
it  is  a  term  to  be  found  in  none  of  the  editions  of  the  French 
Dictionary  of  the  academy,  up  to  Smitt's  inchisive,  in  the  year 
1799.  It  is,  however,  a  word  in  general  use  on  the  Mississippi, 
and  has  a  meaning  here,  as  well  defined  as  any  other  in  the  lan- 
guage. Of  this  Mr.  J.  had  he  been  inclined  to  manage  this  con- 
troversy with  the  dignity  which  became  his  sution,  and  ^ven 
with  the  candor  necessary  to  preserve  appearances,  would  have 
acknowledged;  because  he  knew,  that  until  he  suggested  the 
quibble  of  calling  it  B,shoal^  all  those  engaged  in  the  controversy 
caUed  it  an  alluvion^  and  defended  the  public  right  to  it  as 
such.  To  prove  this,  take  the  first  page  of  that  very  Opinion 
on  which  Mr.  Jefferson  grounded  all  his  proceedings;  that  very 
Opinion  with  which  the  attorney  general  says  his  coincided — 
the  Opinion  of  Mr.  Derbigny:-^ 

^  Having  considered  the  above  statement  of  the  case,  toge- 
ther with  the  documents  relative  to  the  batture  or  alluvion  there 
referred  to,  and  the  testimony  heard  in  the  suit  between  Jean 
Gravier  and  the  corporation  of  New  Orleans." 

**  The  undersigned  counsel  is  of  opinion  that  the  said  batture 
or  alluvion^  is  a  property  formerly  royal,  which  passed  from  the 
crown  of  France  to  that  of  Spain,  and  belongs  at  present  to  the 
United  States.*' 

^  This  opinion  is  founded  on  the  following  reasons: 

^^  1st.  Alluvions  on  navigable  rivers  belonged  to  the  king  of 
France. 

^^  2dly.  The  plantation  bordering  on  the  limits  of  the  city  of 
New  Orleans  was  sold  by  the  king  of  France  in  1763,  when  the 
alluvion  situate  in  front  of  that  land  wzs  already  in  being. 

^  3dly.  Between  the  alluvion  and  the  land  sold,  lay  a  royal 
road  (the  same  that  still  exists)  and  a  levee,  both  which  were 
dien  and  have  s^  remained  public  property. 

*^  4thly.  The  alluvion  in  question  has  never  ceased  to  be  a 
royal  proper^,  the  enjoyment  of  which  the  French  and  Spanish 
govemmenu  at  all  times  kit  to  the  public,  and  on  which  they 
constantly  hindered  private  individuals  from  encroaching. 
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,  ^<  5tbly.  Neitb^  Jqtn  Gimvier  nor  tlM9  firom  whom  he  de- 
rives his  tit1e>  ever  were  in  poaseasion  of  the  alluwm;  and  Ber^ 
trand  Gravier  himself,  at  the  time  of  his  settling  a  subioi)  in 
front  of  his  plantation,  declared  that  he  had  no  daim  to  the 

Here,  I  think,  is  abundant  testimony  that  batture  and  alluvion 
were  at  on^  period  at  least  of  the  controvefsy  considered  as 
synonymous,  and  that  too  by  a  person  better  ({aalified  to  give 
the  signification  of  a  local  term  than  an  inhabitant  of  Virginia; 
and  that  its  signification  was  not  restrained  to  an  alluvion  cover- 
ed with  water  during  some  part  of  the  year,  we  learn  from  the 
same  source,  page  xxvi*  Mr*  Derbigny  saysi  ^*  It  is  evident  that 
when  France  ceded  Loubiana  to  Spain,  the  rig^t  of  the  king  of 
France  to  the  property  of  all  the  alluvions  then  formed  on  the 
Mississippi  was  conveyed  to  the  king  of  Spain,  and  that  if  the 
king  of  Spain  had  thought  proper  to  avail  himself  of  that  title, 
he  might  have  remained  proprietor  of  all  those  new  grounds. 

^  The  king  of  Spain,  through  liberality  towards  his  subjects, 
left  the  inhabitants  of  the  borders  of  the  river,  in  general,  the 
quiet  enjoyment  of  those  new  grounds;  and  for  the  encourage- 
ment of  agriculture  in  this  colony,  which  was  as  yet  in  its 
infancy,  he  constantly  permitted  them  to  be  converted  into 
cultivated  fields,  not  even  at  any  time  hindering  the  proprietors 
of  plantations  in  front  of  which  they  were  formed,  from  alter- 
ing the  site  of  the  high  road,  in  order  to  take  possession  of 
them.  Hence  it  follows  that  the  battures  already  formed  at  the 
period  of  the  cession  of  this  colony  to  Spain  are  now  become 
the  property  of  the  riparious  inhabitants  by  right  of  long  posses- 
sion, as  securely  as  those  formed  since  are  their  property  by  the 
Spanish  laws." 

Here,  certainly,  is  the  strongest  evidence  of  a  notorious  fact, 
that  batture  in  the  common  parlance  of  the  country  means  that 
part  of  the  land  which  has  been  gained  from  the  river,  even  after 
it'  has  been  diked  in  and  reclaimed;  and  it  is  equally  notorious, 
that  in  inquiring  the  value  of  a  plantation,  the  first  question  is: 
Is  it  batture  or  ^cor^^-the  first  designating  those  lands  whic)i 
are  increasing  by  the  action  of  the  river,  the  last  those  that  are 
losing  by  it; — and  this,  I  repeat,  Mr*  Jefferson  knew.  Let  us, 
however,  proceed  with  his  eQrmologpcal  proof* 
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I  have  shewn  that  batture  does  not  mean  *^  that  bandar  mar- 
gin  of  ^  bed  of  the  river  which  Bes  betwixt  high  and  low* 
water  marAJ^'-^Do  the  other  words  which  he  has  supposed  to 
be  derived  from  the  same  root  designate  that  idea? 

Plafe  in  the  French,  is  derived,  says  the  Dictionaire  de 
Trivoux,  from  the  Ladn  phga^  from  die  Greek  plax^  plagosy 
Jlat^  smooth;  and  to  a  simiUir  source  may  be  traced  the  French 
word  phuin^  which  also  means  beach,  and  which  Mr.  Jefier- 
•on  would  fsun  derive  from  the  Greek  plettehtj  percutere,  to 
strike;  but  afterwards  confesses  with  a  perhape^  that  it  may 
originate  from  the  French  plat^  flat.  Jefferson,  45.  Whatever 
may  be  its  derivation,  it  does  not  signify  the  shore  between 
high  and  low-Water  mark,  but  diat  part  of  it  above  the  reach  of 
die  wave.  ^^ Plage  rivage,  de  la  mer  plat  et  dicauvert.^  Shore  of 
die  sea  flat  and  uncovered.  Diet.  Acad. 

Playa  in  Spanish  has  the  same  significadon,  and  is  translated 
by  the  word  plagi^^  in  French.  And  piaggia  goes  further  still,  for 
it  is  ^^  a  strand  or  high  shoreJ**  Baretds'  Diet. 

So  that  if  Mr.  J.  will  have  the  batture  to  mean  plage^playa^ 
•r  piaggiaj  we  find  that  so  far  from  signifying  the  band  or  mar- 
gin which  lies  below  high-water  mark,  its  meaning  is  expressly 
die  contrary,  and  that  in  Italy,  Spain  and  France,  it  lies  out  of 
the  water's  reach.  Was  the  member  of  die  National  Institute 
ignorant  of  the  signiflcadoo  of  these  terms,  when  he  employed 
theiti?  or  did  the  upright  republican  magistrate  strive  to  deceive 
his  matters  by  the  misuse  of  foreign  terms,  when  he  was  shew* 
ing  them  that  ^^  their  servant  had  done  his  duty^^f 

It  is  not  therefore  extraordinary  that  Mr.  Jefferson  could  find 
in  Latin  ^*  no  term  which  applies  txacdy  to  the  beach  of  a  river*^^ 
A  faithful  translation  was  all  that  was  wanted  to  shew  that  he, 
would  find  it  in  no  language,  in  none  at  least  of  those  he  has 
({uoted,  or  of  the  very  few  others  with  which  I  am  acquainted. 

But,  though  they  happen  to  be  in  my  fisivour,  I  am  ashamed 
of  these  cobweb  arguments,  half  hidden  in  the  darkest  nook  of 
antiquity.  Their  texture  can  only  be  discovered  through  the 
night'glass  of  die  etymologist,  and  then  so  doubtfully  and  ob- 
scurely that  no  certain  conclusions  can  be  drawn  from  the  re- 
search; and  I  should  be  extremely  sorry  that  my  case  were  to 
depend  on  shewing  that  beach  is  derived  from  beachian  or  beo- 
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tianj  or  pla^e  from  plegeis.  Upon  the  whole,  I  dismiss  Ae  chap- 
ter  of  etymologies  by  referring  the  reader  to  Swift's  ingenious 
attempt  to  shew  from  the  names  of  Hdmer's  heroes,  that  die 
English  language  was  spoken  at  the  siege  of  Troy;  and  I  apply 
to  Mn  Jefferson  on  this  point  what  Johnson  says  of  Wallis,  that 
**  his  derivations  are  so  made  that  by  the  same  license  any  lan- 
guage may  be  deduced  from  any  other."* 

The  object  of  all  this  research  is  to  shew  that  the  property  in 
question,  lying  between  high  and  low-water  itiark,  is  part  of  die 
btdj  not  part  of  the  bant  of  the  river,  that  the  bed  of  the  river 
is  public  property^  and  that  consequently  this  belongs  to  the 
public— But  has  he  forgotten,  or  does  he  think  that  his  readers 
have  forgotten,  that  the  bed  of  the  river  is  only  public  while 
covered  with  water— that  it  is  not  a  public  property  in  the  soil, 
but  only  a  public  use-^-a  servitude  of  navigation.  ^^  Riparum 
quoque  usus  publicus  est  jure  genuum  sicut  ipsius  Jlumtnu!^ 
**  The  use  of  banks  is  public  in  the  same  manner  as  that  of  the 
river  itself.^  Inst.  Lib.  2.  Tit.  1.  s.  4. 

See  also  Vinnius'  Commentary  on  this  passage. 

But  as  soon  as  the  water  is  removed,  the  bed  becomes  the 
property  of  the  adjacent  proprietor,  according  to  the  follow*' 
ing,  among  other,  authorities:—  ^^  Quod  si  toto  naturali  alveo 
relicto,  flumen  alias  fluere  caeperit:  prior  quidem  alveus  eorum 
est  qui  prope  ripam  prsedia  possident.'^— -  ^^  If  the  river,  leaving 
its  natural  bed,  shall  flow  in  another  channel,  the  former  chan- 
nel is  the  property  of  those  who  own  the  land  on  the  banks.*^- 
Dig.  41.  1.  7.  §  5.— -The  same  provision  is  made  by  the  Law  of 
the  Partidas,  3d  part,  tit.  28,  law  31,  almost  in  the  same  words:—- 
<^  Mudanse  los  rios  de  los  lugares  por  do  suelen  correr,  e  fazen 
sus  cursos  por  otros  lugares  nuevamente,  e  finca  en  seco  aquel- 
lo  por  do  solian  correr:  e  porque  puede  acaecer  contiendas,  qvljo 
deve  ser  aquello,  que  assi  finca,  dezimos  que  deve  ser  de  aquel- 
los,  a  cuyas  heredades  se  ayunta;  tomando  cada  uno  en  ello  tan- 
^  ta  parte,  quanta  es  la  frontera  de  la  su  heredad  de  contra  el  rio. 


•  I  have  heard  of  an  etymologist  who  derived  the  name  of  the  river /%><ofiuic 
from  the  Greek  Potamot.  This  derivation  is  quite  as  probable  as  that  ot  beadi 
from  beotiang  being  founded  on  a  much  greater  similarity  of  sound,  as  well  as 
analogy  of  tense; 
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B  laa  otras  heredades  por  do  corre  nuevamentey  pierden  el 
senorio  deltas  aquellos  cuyos  eran,  quanto  en  aqueUo  por  do 
corren:  e  dende  adebuate  comieD9a  a  ser  de  tal  naturae  como 
cl  otro  logar  por  do  solia  correr,  e  tomase  publico  assi  como  cl 
no.'* 

And  to  come  to  the  law  of  France,  which  it  is  said  must  be 
the  criterion,  we  have,  on  this  particular  point,  first,  the  opinion 
of  the  tribunal  of  Rouen,  above  quoted,  ^^  that  the  river  itself  is 
not  a  national  donuune^  but  a  thing  of  wluch  the  public  have  the 
use.  It  belongs  to  the  nation,  not  in  full  property,  but  as  an  iq>- 
pendage  of  its  sovereignty;"  and  conformably  with  these  prind-* 
pies,  we  have  the  following  decisions:-— 

**  II  a  ete  rendu  depuis  peu  d'annees  (say  the  parliaipent  of 
Bordeaux,  in  one  of  their  Remonstrances)  quatre  arrets  solem- 
nek  du  conseil  de  la  grande  direction,  par  lesquels  il  a  ete  jug6 
que  des  terrains  pres  des  bords  dcs  rivieres  afflu^ntes  i  la  mer, 
et  converts  p6riodiquement  par  les  eaux  de  ces  rivieres^  lors  du' 
jhix  et  rejlux^  ne  font  pas  partie  des  rivages  de  la  mer,  et  qu'ils 
•appartiennent  en  toute  propriete  aux  particuliers  qui  les  posse- 
dent;  les  deux  premiers  de  ces  arrets  des  6  Aout.  et  13  Dec. 
1771,  ont  declare  patrimoniaux  les  marais  et  greves*  d'Apde- 
ville  et  d' Amfreville  sur  lesquels  le  Jlux  de  la  mer  se  porte 
rigulierement  dans  les  hautes  maries*  Le  troisieme  du  27  Juil- 
let,  1778,  rendu  au  profit  du  seigneur  et  des  habitants  de  Sal- 
nelle  a  annulle  une  concession,  surprise  en  1765,  du  marais  ou 
eommun  de  Salnelle,  situe  sur  la  riviere  d'Ome,  qui  est  baignS 
piriodiquement  par  les  eaux  de  cette  riviere  dans  les  hautes  tna^ 
rtes  et  ce,  nonobstant  deux  arrets  du  conseil  des  finances  par  les 
quels  ce  seigneur  et  ces  habitants  avaient  ete  deboutes  de  leurs 
oppositions  a  cette  concession.— -Le  quatrieme  du  12  AoClt* 
1782,  sans  s'arreter  i  des  fins  de  non-recevoir  proposees  par  le 
Marquis  de  Courcy,  concessionnaire,  a  ordonne  I'execution  d*un 
arret  du  21  Mars,  1770,  qui  avait  declare  la  concession  obrep- 
tice  et  subreptice,  et  avait  juge  que  la  greve  de  Brevart  n'etait 
pas  un  bord  et  rivage  de  la  mer,  quoique  le  grand  ^ot  de  Mars 

*  Lieu  uni  et  plat,  oouvert  de  gravier  et  de  sable,  le  long  de  la  mer  ou  d'une 
grande  rivUre.  Diet,  •^cad— A  smooth  or  flat  surface,  covered  with  grarel  or 
sand,  along  the  sea  or  a  great  river. 
No.  XVIIL  2  C 
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M^y^porm.  Cesqufttre  arrtu  aoot  ci(t6ft4«is  ua  nfesoiM  ioi- 
prim^t  preafCBte  au  cooscU  daas  l'«ffaire  eoire  MADteigiieur  le 
Comte  d'Artois,  le  sicur  Tardif  de  Mondeair,  lea  herkiem 
Lahouger  ct  autres  parties."-^  ^^  Four  soleaan  judgmeota  have 
been  had,  within  a  few  years,  in  the  council  of  the  grandcdirtC' 
^on:  by  which  it  has  been  decided,  that  lands,  situate  near  the 
banks  of  irivers  flowing  into  the  sea,  and  C99gred^  periodically^  iff 
the  WQter4  ofthe$e  rivert^  at  <^e  time  of  the  flux  and  reflux,  aw 
not  a  part  of  the  strand  of  die  sea,  and  that  they  belong  to  tiie 
individuals  who  possess  and  iaaprove  them*  The  two  first  of 
Aese  jttdgmenu,  of  the  sixth  of  ^uguat  and  thirlcenth  ai  De^ 
cember,  1771,  adjudge,  as  estates  of  inheriionce,  the  meadows 
and  beach  of  Apdeville  and  AptifrwiWt^wkich  are  entered  regur 
krbf  iff  thefiux  ojthe  sea  in  high  tides*  The  third,  of  the  twenty- 
ieveiuh  of  July,  1778,  given  in  favour  of  the  lord  and  inhabi- 
tants of  Salnelle,  annulled  a  concession,  obtained  in  the  year 
1765,of  the  meadows  or  commons  of  Salnelle,situateontbe  river 
Ome,  which  are  covered^  periodically^  by  the  waters  of  that 
river ^  in  the  high  tidesi  and  this,notwidistanding  two  sentences 
of  the  <iouncil  of  the  finances,  by  which  this  lord  and  the  inhabi- 
tants, had  been  foiled  in  their  opposition  to  this  concession*** 

*^  The  fourth,  of  the  twelfth  of  August,  1 782,  notwithstanding 
the  pleas  in  bar,  offered  by  the  marquis  of  Courcy,  die  grantee, 
ordered  the  execudon  of  a  sentence  of  the  parliament  of  Rouen, 
of  the  eleventh  of  March,  1770,  which  had  declared  the  conces- 
sion surrepdtiously  obtained,  and  had  adjudged,  that  the  beach 
(greve)  of  Brevart,  was  not  a  strand  or  shore  of  the  sc% 
although  it  was  covered  by  the  spring  tides^  and,  eonsequendy, 
maintained  the  lord  and  inhabitanu  in  their  possessioa."-^ 
These  four  judgments  are  cited  in  a  printed  memorial,  presented 
to  the  council,  in  the  suit  between  the  count  d'Artois,  the  sieur 
Tardif  de  Mondesir,  and  others. 

Let  me  now  bring  to  the  recolleaion  of  the  reader,  the  de- 
scription of  the  premises  in  the  decisive  Bordeaux  case.  They 
are  said  to  be,  ^^  les  bords  ou  )e  rivage  de  la  riviere  de  Girondes" 
and  it  is  expressly  suted,  that  ^^  ils  sont  atteints  par  celles  (les 
eaux)  que  la  riviere  y  porte  dans  les  grandes  mar6es;*'— ^  the 
banks  or  beach  (strand)  of  the  river  Gironde,  which  are  reach- 
ed by  the  waters  which  the  river  carries  there  in  high  ddes."— 
Kow  the  object  in  dispute  in  M  these  cases,  was  precisely  Mn 
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JeffersWs  ^  bsnd  or  margin  of  the  bed  of  the  rivery  which  Iie» 
betwe^n  high  and  low  water  mark;"  yet  the  courts  uniformly 
declare  it  to  beloog  to  the  adjoining  proprietors;^  and  the  king, 
ill  the  last  case,  formally  ooafessvsy  that  he  never  hard  any  title 
or  pretension  to  property  of  this  desoription. 

But  why  multiply  authorities,  or  cite  decisions  to'f  efute  what 
itoy  adversary  refutes  for  me  himself,  and  shews  by  his  own 
reasonings  and  definitions,  to  be  wiM^  fanciful,  i  had  almoat 
said  absurd. 

He  atkiiowledgeeduit  there  is  sJluviat  property,  and  that  it 
must  be  formed  by  ihe  **  a/ff»riiion^*  of  particles  of  e^afth  to  the 
adjacent  fields  ikkkt  is  to  say,  to  the  fieldf  which  is  adjacent  to  tht 
rher;  but  if  Mi  band  or  margin^  which'  he  tells  utf,  xtt  the  present 
case  is  tw6  hundred  and  forty-seven-  yards^  wide— -if  this  band  of 
margin  sdways  separates  the  field  from  the  river,  how  itf  it  ai^th 
cent?  or  in  whilt  mimner  can*  the  particles  of  earth  be  transported 
across  this  margin,  so  as  to  be  plastered  (as  he  teritos  it)  againlit 
the  banks?  Let  it  be  remenrf^efed,.  that  this  band,  margin^  or 
beach,  lies  between  the  highest  periodical*  inutadation  and  the 
lowest  water;  but  as  ^e  water  clin  carry  nothing  farther  than 
itself  extends,*  all  its  deposits,  all  \t%^  apporitioAs  mtist  of  course 
be  OB  this  margin;  which  being  public,  the  soil  deposited  on  ft 
must  be  so  too;  and  this  band^  margin  or  beachj  however  iA- 
creased  in  height,  would  alwajrs  exist  to  prevent  the  extension 
of  the  field  one  single  line  towards  the  river.  The  conelusioli 
then  would  be,  that  there  can  be  no  alluvion;  whith  isdefifldd 
hff  our  author  himself  to  be,  **  Mr  extension  ofthefeld  added  by 
Mr  water$.^  This  new-fangled  ide*ia,  then,  would  utterly  destroy 
the  ground'-work  of  his  own  definition;  and  die  only  piirt  of  h, 
as  I  have  shewn,  that  is  not  as  fanciful  as  hib  public  property,  in 
the  afisresaid  band^  margin  or  beach^ 

The  most  curious  part  of  dl  this  reasoning  is  yet  to  corner  The 
space  between  high  and  low  water-mark  is  not  part  of  the  bank^ 
but  of  the  bed  of  the  river*  Why?  because  a  bank  is  defined  in 
die  Roman  law  tiobe,  that  which  c^n^ain^  the  river  when  fuU^t 
-<»*^  Ripa  ea  putatur  esse  quae  plenissimum  flumcn  continet^' 
and  in  die  Spanish-ii*-^^  La  ribera  del  rio  se  entiende  tedo  lo  que 
fiobre  el  agua  de  el,  quando  mas  oreoe  en  qualquiera  tempo  del 
afio,  sin  salir  de  su  yema  y  madre."  Cur.  Ph.  The  translation  of 
which  is^-^*^  By  the  bask  of  the  river  we  are  to  understand^  idl 
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that  its  water  covers  when  it  is  most  swelled,  without  leaviof 
its  channel  or  bed.''  Now  taking  these  two  de^nitions  together, 
and  I  allow  them  to  be  correct,  what  is  the  bank?  That,  says 
the  first,  which  contains  the  fullest  river;  that,  says  the  second, 
which  die  waters  of  the  fullest  river  caver^  when  it  d^es  not 
overflow.  Now  I  alsk  any  man  of  common  sense,  whether  these 
two  definitions  do  not  apply  exacdy  to  Mr.  Jefferson's  kifuL 
What  is  it  that  contains  the  JiiUest  river?  The  space  between 
high  and  low  water>mark.  What  contains  the  river  at  its  lowest 
That  which  is  below  low  water-mark.  What  is  covered  by  the 
water  of  the  river  when  most  swelled?  Precisely  the  same  space 
between  the  high  and  the  low  water-Une.  What  is  covered  by 
the  water  of  the  river  when  it  is  not  swelled?  The  bed,  or  that 
part  which  is  below  the  low  water-line.  All  above  low  water- 
mark, therefore,  by  the  very  words  of  his  own  authorities,  b 
banks  and  as  he  has  been  at  great  pains,  with  what  success  we 
shall  presendy  see,  to  prove  that  this  is  the  position  of  my  pro- 
perty, he  has  proved  it  to  be  the  banky  and  not  either  the  bed  of 
the  river  or  its  beach. 

I  am  here  forced  to  remark  a  recurrence  of  one  of  the  cir- 
cumstances which  render  this  controversy  extremely  unpleasant 
Reasoning  of  every  species  I  ought  to  be  prepared  to  meet;  if 
fidr  and  unansweniMe,  I  must  yield  to  its  force-^if  specious 
only,  I  must  detect  its  sophistry.  Of  fabe  reasoning,  therefore, 
I  ought  not  to  complain;  but  I  protest  against  false  translations. 
They  are  destructive  of  the  good  faith  which  ought  to  reign 
even  amottg  the  most  virulent  disputants;  and  deceive  diose,  who 
confide  as  well  in  the  author's  integrity,  as  in  his  ability  to  ren- 
der faithfully  all  the  texts  which  he  may  cite.  A  single  instance 
it  would  be  uncandid  to  characterize  thus  seriously,  even  if  it 
were  important;  frequent  instances  might  be  passed  over  in 
silence,  if  they  were  not  very  material;  and  bodi  in  die  one  and 
the  other  case,  they  might  be  ascribed  to  ignorance  of  the  lan- 
guage, if  the  author  did  not  profess  an  acquaintance  with  it,  and, 
what  is  more  important,  if  he  had  not  before  him  faithful  trans- 
lations of  the  very  passages  he  perverts.  But  when  the  false 
version  is  so  important  as  to  be  made  the  basis  of  an  argument, 
where  it  occurs  more  than  once,  and  where  the  author  not  only 
'understands  the  language,  but  is  guided  in  the  interpretauon  of 
the  very  passage,  by  an  able  and  strenuous  advocate  in  the  same 
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ouise;*  under  such  ckrcuastances,  I  coi^iesslcan  feel  no  indul- 
gence, and  admit  of  no  excuse.  Without  the  fear,  therefore,  of 
being  deemed  uncharitable,  I  proceed  to  detect  a  second  attempt 
10  impose  on  the  public  by  a  fidse  translation  from  a  language, 
little  understood  by  the  readers  bf  his  book* 

Mr.  JeflFerson  is  endeavouring  to  prove  that  the  space  between 
high  and  loW'Water  mark  is  not  the  bank^  but  die  bed  of  the 
river.  If  he  had  told  his  English  reader  that  "the  Spanish  autho* 
rity  on  which  he  most  relies,  declared  *^  all  that  to  be  the  banky 
which  was  covered  by  the  waters  of  the  river  in  their  highest 
swell;"  he  was  well  aware  diat  he  might  have  been  answered, 
^  Your  authority  proves  the  reverse  of  jrour  proposition,  the 
space  between  low  and  high-water  mark  being  covered  by  the 
waters  of  the  river,  when  at  their  highest  swell,  is  precisely 
that  which  your  authority  calls  the  bank;  how  then  can  you  tdl 
me  it  b  the  bedf^'^To  avoid  this  difficulty  our  author,  without 
scruple,  changes  the  phrase  in  a  material  part,  and  translates  the 
authority,  so  as  to  make  it  say,  ^^  The  bank  of  a  river  is  under- 
stood to  be  die  whole  of  what  contains  its  water  when  most 
swelled*"  The  Latin  and  French  authorities  describmg  the 
shores  of  the  sea  (fiUm)  admitted  of  a  wretched  quibble.  Littus 
est  juausfue  maximus  fluctus  a  mare  pervenit*  Dig.  50. 16.  96. 

Est  autem  littus  maris  quatenus  hibemus  fluctus  mazimua- 
excurrit.  Ins.  2.  I.  3. 

Sera  repute  bord  et  rivage  de  la  mer,  tout  ce  qu'elle  couvre 
et  decouvre  pendant  les  nouvelles  et  pleines  lunes,  et  jusju^ou 
le  grand  flot  de  mer  cesse  de  se  faire  sentir.  Bwcher. 

These  passages  all  describe  the  shore  to  extend  as  far  as  the 
'  Ugfaest  waves  of  the  sea.  This  seems  to  be  tolerably  plain,  and 
to  define  with  sufficient  certainty  all  that  to  be  the  shore  of  the 
sea  which  was  sometimes  cov«^  with  its  waves;  but  Mr.  Jef- 
ferson in  his  deduaions  reverses  the  sense  of  the  phrase,  though 
he  translates  it  truly,  and  construes- the  qumtsquey  the  quateniu 
and  the  juaqt^ou  to  mean  down  to.  That,  according  to  him,  is 
shore  which  lies  above  the  high-water  mark,  all  is  bed  below  \U 
But  the  Spanish  passage  gave  no  reason  for  this  fine  spun  con- 
struction, it  expressed  the  same  idea  in  other  words  and  told 

*  Mr.  Thierry  (Exam.  p.  17}  thus  translates  this  identical  Spanish  passage: 
'*  The  l>ani  of  a  river  annpriset  all  that  its  waters  cover,  when  at  their  highest 
■well,  at  any  time  of  the  year  whatever,  without  going  out  of  iU  bed." 
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US  ewpm^  that  Ae  ta 
water  when  it  wai  most 
it  was  therefore  u>  be  t 
made  to  speak  the  hng 
controversy  to  be  nMnM^ 

If  any  proof  were  wan 
sages  is*  iinwarraated,  i^ 
makes  from  Brown's  CH 
vpto  the  high-water  ma 
ware  washes."  How  is 
authority  and  relies  on  i< 
high-water  mark»# 

As  a  proof  diat  the  { 
Mr.  Charles  Laveau  Ti 
lands  on  the  Mississipi 
river  itseff^j  and  when  ic 
Other  parts  of  the  same 
pressed,  in  which  he  say 
an  aHnvion,  and  althougl 
yet  he  always  considerei 
prietor  as  dbe  rest."  No 
shew  Aat  the  practice  oi 
with  Mr.  Jefferson's  prii 
pation  of  the  alluvial  lai 
ierson  can  find  a  nr^l 
province,  I  bind  myself 
roundly  asserts  that  the 
point,  has  been  cwutantlx 
ridiculous  consequence  i 
the  river  at  the  height  it 
however  so  obvious,  a  ri 
a  pheaomenwi,  that  he  ii 
ject;  and  what  is  it  he  do 

*  Although  I  do  not  th'mk 
controvergy,  nor  am  I  dispose 
out  of  St.  Evretnont,  to  prove  1 
j^V  has,  in  one  line,  so  distinct 
riyer,  and  the  JieUit  which  it  i 
Quoting  them: 


f    Aut  ping 
Ciim  refluit  sompit 
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of  a  over,  ddw  regofar 
dbe  flux  of  die  sea, 
K.  ^sc  I  vx  zrmp  aH  prctcanoos  as 
a  ^  AT  koBviaiiie  of  tbe  bagoage  w 
tr,  'cjcniBttBKlf  ia  tse  vcfy  scntcscc 
ar  iflpwr  «e  he  ankct  of  die  tcn^ 
— .aBPr-xraav^  ^idtric  s covered  Inlf  die  year 
Si  t-mTar,tbr'i2^AcrcbciBganDoaloiily,or 
vj  ar  K  'stsajr  =s«  ■J^'t^i''  Wkkh  bdag  rendered  wto 

V  j»^-^w^  3  3K  .toite  4e  ft*,  diat  is  where  die  ddc 

ai  ^^  2^  arr  1 1 »  tt  hJf  d«  yetf.— Where  foch 

hi  ^e„  ^  aa  «tticlin|«ip,it  i»«»ytowrite  vo- 

j^  =  jsa£«iK^  !»«*«**»*  ^'^^^^^^"^ 
»  ^^  ^  ^jnarifaBrarfiorto  speak  English;  if  be 

ri  '_^__^  g^^^m^^Bo  room  for  all  the  fi&e-opun 

O  ^^  _      ^^^i.;i«agodttcsitsbank8,ito¥eraowa 

-— X  acter  y  d  wai  sad  to  inandate  or 
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iotended  for  u^gomcnt,  k  n  oae  dttt  vocU  sgfik  is  j&  :k  : 
settlcn  in  die  country  before  dvy  ksd  ■ 
The  coodusioD  is  as  ineadlik  as  dK  I 
<*  Wherever,  thcrefim,  die  bub  of  dK : 
water-line,  die  objcctioQ  is  of  no  ( 
there  are  not  yet  recUmedor  iniuhiard;  ai 
reclaimed,  it  b  not  true:  for  there  a  high 
separate  the  private  from  poblk  ri^bL.*^  1 
author's  language; — the  language  of  a  fannner^ 
tion  of  tide  before  an  enlightened  pdhBc,  vkom  he 
can  impose  on  by  this  wretdied  aophistry.  The 
was,  that  if  all  was  bed  of  die  river,  nmicr  vhm  he  ^ 

water-mark,  dien  the  whole  oooMij  vns  bed  of  the  river,  fe- 
cause  the  river  overflowed  tbe  whok^  and  to  dhb  he . 
your  objection  is  of  no  consequence,  wfaeie  die 
has  not  been  made,  li^rautp  the  l^Hb  are  noc 

inhabiud.  But  the  question  is  not,  whedier  I         

vate  any  land,  but  whether  I  own  it— not  what  ne  I 

make  or  can  make  of  it,  but  whedier  it  be  mine  or  yonra.  Ton 
seize  my  property,  saying  it  belongs  to  you;  and  when  I  com- 
plain of  the  act,  you  undertake  to  prove  it  your%  and  diink  you 
have  done  so  by  asserting,  that  I  do  not  *^  yet  reclaim  or  inhabit 
it"  Excellent  logic!  profound  reasoning!  In  order,  however,  to 
have  proved  the  objection  to  have  been  of  no  cansejuence^  ix 
would  have  been  well  to  have  shewn,  not  only  that  die  lands  on 
4e  Mississippi,  where  there  are  no  cmbankmcnto,  are  neidier 
reclaimed  nor  inhabited^  but  that  they  were  not  susceptible  of 
ownership;  for  I  humbly  apprehend  it  is  oiaome  consequence  to 
me  to  shew,  that  I  may  own,  though  I  have  not  improved,  a 
pjrccl  of  land,  which  by  industry  I  may  render  useful  hereafter. 
Thes 
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of  proschosis^  ^nt  the  inundation  of  a  river,  either  regular 
or  irregular,  annual  or  semi-annual,  above 'the  flux  of  the  sea, 
was  ever  before  called  a  tide^  I  will  give  up  all  pretensions  as 
well  to  the  property,  as  to  any  knowledge  of  the  language  in 
which  we  write;  and  Mr.  Jeflferson  himself  in  the  very  sentence 
preceding  this,  evinces  the  improper  use  he  makes  of  the  term, 
for  he  says,  ^^  above  the  flow  of  tide  it  is  covered  half  the  year 
instead  of  half  of  every  day,  the  tide  there  being  annual  only,CHr 
only  one  regular  tide  in  a  year."  Which  being  rendered  into 
English  ^amounts  to  this:  Above  die  tide^xhsit  is  where  the  tide 
never  comes,  there  is  a  tide  for  half  the  year.— Where  such 
liberties  are  taken  with  the  language,  it  is  easy  to  write  vo- 
lumes, but  difficult  either  to  be  understood  or  to  convince.  It  b 
not,  however,  the  interest  of  our  author  to  speak  English;  if  he 
called  ,the  overflowing  of  the  Mississippi  by  its  proper  name,  an 
annual  inundation,  there  would  be  no  room  for  all  the  fine-spun 
arguments  he  has  used;  a  river  inundates  its  banks,  it  overflows 
the  fields  in  its  vicinity,  but  it  never  yet  was  said  to  inundate  or 
overflow  its  bed.  Again  I  repeat,  let  Mr.  Jefferson  or  his  ad- 
tnirers  shew  me  an  instance,  in  which  any  man  who  understood 
the  language  has  ever  before  this  called  the  annual  or  the  occa- 
sional inundation  of  a  river  above  the  flux  of  the  sea  a  tide^  or 
the  lands  occasionally  covered  by  them  a  beach^  and  I/give  i^ 
the  controversy.  Until  this  is  done  let  them  and  him  confess 
that  this  is  an  inadmissible  perversion  of  language,  and  an  at- 
tempt to  impose  upon  his  readers,  which  betrays  the  contempt 
h&*has  for  their  understandings. 

But  the  Mississippi  had  no  banks  from  Baton  Rouge  to 
the  sea,  until  they  were  raised  by  the  French  settlers;  nature 
had  left  this  king  of  floods  unprovided  with  them,  until  they 
were  supplied  by  art.  The  first  settlers  lived  in  the  bed  of  the 
river  uiiMtil  they  were  numerous  enough  to  raise  levees.  The 
grants  of  land  were  all  void,  for  our  learned  author  himself 
tells  us,  page  53,  that  though  the  bed  of  the  river  belongs  to  the 
king,  **  it  cannot  become  the  subject  of  alienations^  and  has  shewn 
much  patience  in  transcribing  authorities  to  prove  that  he  holds 
it  for  public  use.  Instead  then  of  conveying  so  much  land  on  the 
bonis  of  the  river,  each  of  the  early  grants  should  have  de- 
scribed so  many  acres  in  its  bottom.  And  if  the  observation,  p. 
12 — ^that  if  I  bad  not  been  driven  from  my  properQr  I  should 
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have  been  some  feet  underwater;  if  this  Attic  observation  were 
intended  for  argument,  it  is  one  that  would  apply  to  all  the  first 
settlers  in  the  country  before  they  bad  made  their  embankment. 
The  conclusion  is  as  irresistible  as  the  reasoning  is  luminous— « 
"  Wherever,  therefore,  the  banks  of  the  Mississippi  have  no  high 
water-line,  the  objection  is  of  no  consequence,  because  the  laods 
there  are  not  yet  reclaimed  or  inhabited;  and  wherever  they  are 
reclaimed,  it  is  not  true:  for  there  a  high  water-line  exists,  to 
separate  the  private  from  public  right*''^  This  is  verbatim  our 
author's  language;^the  language  of  a  lawyer,  debating  a  ques- 
tion of  tide  before  an  enlightened  public,  whom  he  thinks  he 
can  impose  on  by  this  wretched  sophistry.  The  objection  urged 
was,  that  if  all  was  bed  of  the  river,  under  what  he  calls  high 
water-mark,  then  the  whole  country  was  bed  of  the  river,  be* 
cause  the  river  overflowed  the  whole;  and  to  this  he  answers, 
your  objection  is  of  no  consequence,  where  the  artificial  bank 
has  not  been  made,  because  the  lands  are  not  reclaimed  or 
inherited.  But  the  question  is  not,  whether  I  inhabit  or  culti- 
vate ^y  land,  but  whether  I  own  it— not  what  use  I  mean  to> 
make  or  can  make  of  it,  but  whether  it  be  mine  or  yours.  You 
.  seize  my  property,  saying  it  belongs  to  you;  and  when  I  com- 
plain of  the  act,  you  underuke  to  prove  it  yours,  and  think  you 
have  done  so  by  asserting,  that  I  do  not  ^^  yet  reciwm  or  inhabit 
it''  Excellent  logic!  profound  reasoning!  In  order,  however,  to 
have  proved  the  objection  to  have  been  of  no  consequence^  it 
would  have  been  well  to  have  shewn,  not  only  that  the  lands  on 
the  Mississippi,  where  there  are  no  embankments,  are  neither 
reclaimed  nor  inhabited^  but  that  they  were  not  susceptible  of 
ownership;  for  I  humbly  apprehend  it  is  of  some  consequence  to 
me  to  shew,  that  I  may  oiwij  though  I  have  not  improved,  a 
parcel  of  land,  which  by  industry  I  may  render  useful  hereafter. 
The  second  part  of  his  conclusion,  that  where  the  lands  are  re- 
claimed the  objection  is  not  true,  I  have  already  answered;  and 
he  himself  seems  not  to  think  it  very  firmly  established:  for  he 
tells  us,  it  requires  further  development;  and  this  is  ^ven  to  us 
in  a  note  of  two  pages,  closely  printed,  of  which  the  object 
seems  to  be,  to  establish  an  analogy  between  the  Mississippi 
and  the  |*f  ile,  with  respect  to  their  inundations*!  Of  all  his 
labours,  this  is  the  one  in  which  he  has  succeeded  best;  and  it  is 
the  one  most  fatal  to  his  argument.  **  The  laws  of  the  Tiber  and 
the  Nile,  heliays,  are  transferred  to  the  Mississippi  with  perfect 


*  Jeff.  p.  5L  t  l^i^  *»  ^^^^ 
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accordance.'*  Here  then  we  agree  perfectly;  and  if  we  do  not 
dispute  about  the  laws  of  the  Tiber  and  the  Nile,  our  question 
is  settled.  Fortunately,  I  find  all  I  wish  to  rely  on  adopted  by 
my  adversary,  in  the  quotation  from  the  Digest,  which  he  was 
obliged  to  notice  in  our  former  publications.— 

*^  Ripa  autem  ita  recte  definietur  id  quod  flumen  continet  na- 
tundem  rigorem  cursus  sui  tenens;  caeterum,  si  quando  vel 
imbribus,  vel  mari,  vel  qua  alia  ratione  ad  tempus  excrevit,  ripas 
siias  non  mutat.  Nemo  denique  dixit  Nilum,  qui  increments 
•uo  iEgyptum  operit,  ripas  suas  mutare  vel  ampliare,  nam  cum 
ad  perpetuam  sui  mensuram  redierit,  ripse  alvei  ejus  muniendsB 
aunt.'* —  "  The  bank  may  properly  be  thus  defined:  that  which 
contains  the  river  when  flowing  in  its  natural  state.*  But  it 
does  not  change  its  banks  when  it  is  at  times  swelled,  either  by 
rain,  by  the  sea,  or  from  any  other  cause;  for,  no  one  hath  ever 
yet  said^  that  the  Nile^  which  covers  Egypt  by  its  increase,  has 
thert* by  changed  or  extended  its  banks;  but  when  it  has  retired 
to  its  usual  height,  the  banks  of  its  channel  may  be  secured."-*- 
Dig.  43.  12.  5. 

Agreeing  then  both  on  our  facts  and  our  law,  can  we  differ 
on  the  interpretation  of  it?  It  seems  too  plain  to  be  misun- 
derstood.— 

**  The  bank  is  that  which  contains  the  water  in  its  natural 
state.''  This  seems  pretty  intelligible;  but  the  law-giver  knew 
die  natural  propensity  of  the  human  mind  towards  subtle  refine- 
ments. Those  who  could  dispute  whether  water  was  in  its  natU'- 
ral  state  when  solid  in  winter,  or  fluid  in  summer,  might  well 
raise  a  question,  whether  the  summer  or  the  winter  state  of  the 
river  was  the  natural  one.  Therefore  he  adds,  ^^  but  it  does  not 
change  its  banks  when  it  is  at  times  swelledf  by  rains,  by  the 

•  Literally,  «*  holding  the  natural  rigor  ofiu  eourwe,**^ 

I  do  not  Adopt  Mr.  J't.  trantUtion  of  the  word  rigorem.  From  the  context* 
H  cannot  mean  **  directioiC*  The  legislator  is  drawing  a  distinction  between 
the  river  when  swelled  by  rain»  &c.  and  when  in  iu  natural  state;  the  direetim 
therefore  of  the  water,  could  have  nothing  to  do  with  the  subject 

f  Mr.  J.  translates  the  word  excrevit,  *•  overjlovitdi**  it  signifies,  as  applied  to 
water,  vwelied,  riten.  Excrescere  et  decrescere  aqua  dicitur,  water  b  said  to  rite 
•ndfalk  (Calvin's  Die  Jur.)  and  the  Spanish  passage  from  the  Curia  Philipica, 
which  has  been  so  much  commented  upon,  even  in  Mr.  Jefferson's  incorrect 
translation,  establishes  a  clear  distinction  between  fhe  twlliug  of  the  watefii. 
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s^a^  or  from  any  other  eauat.^  Here  then  the  quibble  is  for%^ 
seen  and  detected.  The  natural  state  of  a  river  is  defined  to  be;, 
that  in  which  it  is  when  neither  swelled  by  the  sea,  by  the  rain, 
or  by  any  other  cause;  and  that  which  contains  the  river  in  this 
state,  is  declared  to  be  its  bank.  Apply  this  to  the  lands  in  ques- 
tion. They  are  acknowledged  to  be  uncovered  during  the  six 
months,  in  which  the  river  is  not  swelled  by  the  rains  and  melt- 
ed snows  of  the  upper  country.  They  contain  the  river  during 
that  period;  they  are  therefore  on  its  bani.  Can  any  thing  be 
clearer  than  this  conclusion  from  facts  on  which  we  agree,  and 
from  law  which  we  do  not  dispute,  and  which  my  adversary 
himself  says  must  decide  the  controversy? 

After  precept,  our  text  affords  us  the  illustration  of  example; 
and  an  example,  which  we  both  again  agree  to  be  analogous  to 
our  case.  "  No  one  (says  the  law-giver)  ever  said  that  the  Nije 
changed  its  banks  when  it  overflowed.^  The  Roman  governors 
of  Egypt,  though  they  sometimes  vexed  the  alluvial  proprie- 
tors with  taxes,  had  not  made  the  ingenious  discovery,  that  all 
the  land  covered  by  the  inundation  was  the  bed  of  the  river. 
This,  down  to  the  day  of  Justinian,  had  never  been  said;  and  the 
same  thing  might  be  repeated  until  a  legist  arose,  whose  re- 
searches have  put  a  stop  to  the  ^  Nemo  dentque  dixit^^  of  future 
jurists;  and  has  discovered,  in  contradiction  to  a  text  he  acknow- 
ledges to  be  law,  that  to  be  the  bed  of  the  river,  and  not  its  bank^ 
^*  which  is  covered  only  when  the  river  is  at  times  swelled  by 
nun,  or  some  other  cause" 

Before  we  quit  Egypt,*  I  will  state  a  difficulty  int«  which  my 

and  the  werfianing  of  a  river,  when  it  defines  the  bank  to  be,  **  the  whole  of 
what  contains  its  waters,  or  of  what  its  waters  cover  nahen  moii  ivteiledf 
mihout  leaning  ilt  bed  or  chwmelP  (Jeff,  p^  48.)  The  words  "  leaving  its  bed  and 
ehaimelt'*  clearly  mean  nothin^^  else  here,  than  immdation^  or  overfiotoit^  of  the 
riyer;  and  the  context  evidently  shews,  that  a  river  may  be  not  only  tweOed, 
but  moit  rweUed,  without  overfiovjing  or  transgressing  its  natural  bounds.  But 
Mr.  J.  either  lost  sight  himself,  or  wished  his  readers  to  lose  sight  of  so  plain 
and  obvious  a  distinction.  I  wiU  not  undertake  to  decide  between  these  two 
ahematives. 

*  In  a  sarcasm,  of  which  I  cannot  feel  the  point,  nor  discover  the  wit,  it  is 
said,  that  I  could  not  forget  the  flesh^ts  of  Egypt  on  my  arrival  in  this  coun- 
try,  which  is  facetiously  called  the  land  of  Canaan.  1  know  as  little  of  its 
flesh-pots,  as  the  late  president  seems  to  do  of  its  laws.  But  I  think,  that  when 
starching  the  Scriptures  for  unmeaniog  aUusions,  he  might  have  discovered 
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^dvtntry  has  drawn  himself;  and  if  he  escapes  from  it,  I  aban- 
don  my  cause. 

We  have  seen  that  he  acknowledges,  and  indeed  labours  to 
establish,  the  analogy  between  the  Mississippi  and  the  Nile; 
and  declares,  that  the  laws  of  the  one,  are  transferred  to  die 
other  with  perfect  accordance.*  If  this  be  the  case,  and  I  can 
shew  that  the  alluvions  of  this  very  river,  this  Nile,  so  perfectly 
analogous  in  physical  features  with  the  Mississippi,  so  perfectly 
subject  to  the  same  laws, — if  I  can  shew  that  the  alluvions 
formed  by  this  river,  belong  to  the  adjacent  proprietor,  I  then 
prove,  by  the  confession  of  my  adversary  himself,  that  the  al« 
luvions  of  the  Mississippi  also,  belong  to  the  owner  of  the  bank. 
Because,  in  both  cases  we  have  the  artificial  hdnVi  in  both  cases 
the  alluvial  land  must  be  formed  between  this  bank  and  the 
river;  and  until  reclaimed,  must  be  annually  inundated  by  the 
river,  and  form  that  tnargirij  that  bandy  which  he  tells  us  Is 
essentially  its  bed. 

Let  us  try  whether  this  law  can  be  found. — 

Of  three  laws  on  the  subject  of  alluvions,  contained  in  the 
41st  title  of  the  7th  book,  in  the  Code,  two  relate  to  the  allu- 
vions of  the  Nile.  The  first  directs,  that  those  who  are  enriched 
by  the  inundation  of  that  river,  (meaning,  as  Gottfried  tells  us 
in  his  note  on  the  passage,  by  alluvion)  shall  pay  an  increased 
tribute;  and  that  those  whose  lands  are  washed  away,  shall  have 
a  deduction  made  from  their  taxes. 

The  second  is  more  explicit.  **  By  this  law,  which  we  or- 
dain to  be  perpetual,  we  order,  that  whatever  is  acquired  to  the 
proprietor  by  alluvion,  (either  m  Egypt  by  the  Nile,  or  in 
the  other  provinces  by  other  rivers)  shall  neidier  be  sold  by  the 
treasury,  nor  demanded  by  any,  nor  separately  estimated.'' 

Now,  if  the  laws  of  the  Nile  are  **  applied  to  the  Mississippi, 
with  such  perfect  accordances^  as  he  says  and  I  agree  to,  what 
question  is  left  between  us?  After  having  thus  completely  de- 
feated his  arguments,  to  shew^at  the  shore  or  the  beach^  as  he 
himself  repeatedly  calls  it,  is  not  the  bed  of  die  river,  it  would 
be  nugatory  to  examine  those,  by  which  he  endeavours  to  esta- 

some  precept  to  arrest  him  in  the  unholy  career  of  first  oppressing  a  fellow 
ciUzen,  whom  he  was  bound  to  protect,  and  then  adding  mockery  to  his  other 
outrages. 

*  Page  52,  in  note. 
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blish  the  property  of  the  nation  in  the  soil  of  diat  bed.  The 
truth  is,  he  expresses  himself  so  indistinctly  on  this  subject, 
that  it  is  reallydifficult  to  discoverhis  precise  idea.  The  bed  of  the 
river,  he  says,  "  belonga  purely  and  simply^'*  to  the  sovereign,  as 
the  trustee  for  the  nation;  but  then  he  acknowledges,  *^  that  it  can 
not  t>e  his  personal  property,  nor  an  object  of  revenue,  but  must 
be  kept  open  for  the  free  use  of  all  the  individuals  of  the  nation." 
The  latter  part  of  this  position  is  correct;  but  it  is  difficult  to 
reconcile  it  with  the  first.  If  it  belongs  ^r^/y  and  simply  to  the 
sovereign,  the  individuals  of  the  nation  cannot  have  a  right  to 
use  it;  those  terms  exclude  the  idea  of  all  participation  of  right. 

The  truth  is,  that,  as  we  have  seen  in  that  branch  of  our 
argument,  the  bed  of  the  river  is  private  property  when  the 
river  abandons  it;  but  the  public  have  a  right  to  a  free  use  of  it 
while  die  river  continues  its  course.  The  sovereign  has  no  prfh> 
petty  in  it;  he  is  only  bound,  as  conservator  of  the  rights  of  his 
subjects,  to  see  that  no  one  usurps  more  of  this  common  use 
than  he  is  entitled  to;  or  disturbs  any  other  in  the  use  of  it;  or 
renders  it  less  fit  for  public  purpose.  He  exercises  the  same 
right  over  a  river  that  he  does  over  a  highway;  of  which  it  is 
allowed  the  soil  may  be  private  property. 

The  same  thing  may  be  said  of  the  banks  of  navigable  rivers, 
of  which  the  use,  for  certain  purposes,  is  in  the  public;  and  the 
proprietor  cannot  legally  make  any  improvements  on  them 
which  interfere  with  this  use.  The  seven  Latin  pages  which 
follow  the  53d,  contain  this  doctrine;  it  has  been  uniformly  ad* 
mitted  on  our  side  of  the  question;  and  most  of  the  authorities 
cited,  will  be  found  in  our  publications.  Why  this  display  of 
false  research  is  made,  I  know  not;  perhaps  to  induce  a  belief, 
that  I  contended  for  some  right  inconsistent  with  the  use  of  the 
public;  perhaps  only  to  ornament  the  work,  by  a  display  of 
erudition;  certainly  not,  however,  from  any  necessity  in  the 
case;  for  the  whole  doctrine  has,  from  the  beginning,  been  un« 
equivocally  admiued.  (Vide  Report, /jropi^r  v.  Corporation  of 
N.  Orleans^  p.  43.  Examination,  p.  41.  Note  F  to  the  same,  &c.) 

I  admit  then,  and  have  always  admitted,  that,  as  riparian  pro* 
prietor,  I  could  not  legally  project  any  work  into  the  river  that 
should  injure  its  navigation,  or  erect  any  on  its  banks  that 
should  interfere  with  the  use  of  the  public;  and  I  admit  also, 
that  on  the  15th  of  February,  1808,  twentyjdays  after  the  presi- 
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dent  bad  violently  seized  my  property,  die  territortal  legHUiture 
passed  a  law,  making  it  necessary  to  obtain  the  assent  of  a  jury, 
before  any  levee  should  b^e  made  or  finished.  But  I  deny  the 
truth  of  Mr.  Jefferson's  assertion,  that  prior  to  the  passage  of 
this  law,  the  assent  of  either  magistrate  or  jury  was  necesssiry, 
to  enable  any  proprietor  to  advance  his  levee  as  he  thought  &t. 
Not  a  single  instance,  from  the  first  settlement  of  the  coun- 
try, to  the  15th  of  February,  1808,  can  be  produced,  of  any 
such  license  being  either  asked  or  given;  and,  as  far  as  I  can 
learn,  but  one  since  that  period;  although  thousands  of  acres 
have  been  enclosed  in  the  first  period,  and  hundreds  in  the 
latter. 

The  Roman  law,  it  is  true,  required  that  security  should  be 
given,  that  an  intended  work  in  the  river,  should  not  injure 
either  public  or  private  rights.  But  whatever  the  practice  were 
in  Rome,  we  have  seen  that  in  Louisiana  no  previous  leave  was 
asked;  and  I  apprehend  that  the  banks  of  the  Tiber  and  the 
Nile,  as  well  a^  those  of  the  Mississippi,  might  be  enclosed 
without  any  such  permis;sion,  where  no  opposition  was  made.  If 
the  neighbours  dreaded  any  injury,  they  might  apply,  under  the 
law  Mr.  Jefferson  has  cited,  for  an  injunction,  and  the  proprie- 
tor could  not  then  proceed  without  giving  security.  But  we 
have  express  law,  that  if  he  did  proceed,  and  no  person  applied 
under  the  interdict,  it  was  too  late,  after  he  had  finished  his 
work,  to  complain.  The  very  next  section  to  those  he  has 
quoted.  Dig.  43.  15.  §  5,  makes  this  provision:-— ^^  Etenim  cu- 
randum  fuit,  ut  eis  ante  opus  factum  caveretur^  nam  potty  opus 
yac^2/;7t,persequendi  hoc  interdicto  nulla facultas  superestyetiamsi 
quid  damni  postea  datum  fuerit:  sed  lege  Aquilia  experiendum 
est.'* — "  Moreover  it  was  provided,  that  this  remedy  should  be 
pursued  prior  to  the  finishing  the  work;  because,  after  it  is  per- 
fected, no  remedy  is  given  by  suit  under  this  interdict,  although 
an  injury  should  be  suffered  by  it,  but  the  party  is  left  to  his 
action  under  the  Aquilian"^  law.*' 

With  what  justice,  then,  is  it  made  a  ground  of  complaint 
against  me,  that  I  did  not  do  that,  which  no  other  individual, 
since  the  first  settlement  of  the  country,  had  done,  or  was  expect- 

*  The  AquilUn  Uw  is  the  2d  title  of  the  9th  book  of  the  Digest,  and  gure 
a  remedy  for  direct  injurief  to  slaves,  cattle,  or  other  property. 
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•d  to  do?  Why  should  I  alone  ask  for  a  license  from  the  gover- 
nor and  the  city  council,  which  he  is  pleased  to  call  the  ptoprato- 
rian  license^  when  it  was  neither  demanded  by  law,  nor  the 
usages  of  the  country?  Why  should  I  give  security,  when  nobody 
required  it?  Or  how  was  I  to  ^^  carry  my  case  before  twelve 
brother  ripariansy^  when  I  had  been  dispossessed  twenty  days 
prior  to  the  passage  of  the  law,  which  alone  authorised  me  to  do 
it*  Tes,  this  vigilant  guardian  of  the  people's  right,  this  upright 
magistrate,  justifies  himself  for  having  given  an  order  to  dis- 
possess me  on  the  30th  of  November,  1807,  by  saying,  that  I 
did  not  pursue  a  measure,  which  was  only  required  and  pointed 
out  by  a  law  passed  in  February,  1808. 

Familiarized  as  I  become,  in  the  perusal  of  Mr.  J.'s  work,  io 
extraordinary  assertions,  and  to  arguments  arrayed  against  each 
other,  I  confess  that  I  was  not  prepared  for  those  which  await- 
ed me  at  the  63d  page.  **  It  must  be  noted,  (we  are  told)  that 
Mr.  Livingston's  works  were  arrested  by  the  marshal  and  posse 
comitatiis,  by  an  order  from  the  secretary  of  state,  on  the  25th 
of  January,  1808;  and  that  on  the  15th  of  the  ensuing  month, 
the  legislature  took  the  business  into  the  hands  of  their  own 
government,  by  passing  this  act.  From  this  moment,  it  was  in 
Hr.  Livingstones  power  to  resume  his  works^  by  obtaining  per- 
mission from  the  legal  authority.  The  suspension  of  his  works* 
therefore,  by  the  general  government,  was  only  during  these 
twenty-one  days."  I  am  at  a  loss  here  which  to  admire  most, 
the  hardihood  with  which  the  writer  makes  this  unfounded 
assertion;  or  the  inconsistency  with  which,  in  one  line,  he  aban- 
dons all  the  former  arguments  of  his  book. 

To  give  some  colour  to  his  assertion,  that  after  the  passage 
•f  the  territorial  law,  I  might  have  resumed  my  works  by  ob- 
taining the  permission  required  by  that  law,  he  has  recourse  to 
an  equivocal  expression,  and  says  that  they  were  arrested  by 
the  marshal,  giving  the  .idea,  that  I  had  simply  been  prevented 
from  proceeding  to  erect  a  nuisance;  when  the  truth  is,  that  he 
not  only  arrested  my  works,  but  drove  me  from  the  property, 
took  possession  of  it,  and  solemnly  declared,  that  he  took  such 
possession,  because  the  lands  belonged  to  the  United  States* 
How,  in  the  face  of  this  declaration,  this  record,  this  official 
act,— how  can  he  tell  the  world  that  I  might  h^ve  resumed  my 
ii^9rk»^  on  obtaining  the  permission  of  a  jury,  according  to  this 
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law?  Could  the  jury,  or  the  pratorian  or  propratorian  license, 
authorise  me  to  deprive  the  marshal  of  the  possession  he  had 
taken?  Could  the  territorial  legislature  ever  take  the  business 
into  their  own  hands,  while  the  claim  of  the  United  States  sub- 
sisted? Had  he  not  under  his  eye,  at  the  time  he  wrote  this  ex* 
traordinary  sentence,  the  law  which  declares,  that  the  territorial 
legislature  *^  shall  have  no  power  over  the  primary  disposition 
of  the  soil;  nor  to  interfere  with'  the  claims  of  land  within  the 
said  territory?"*  had  he  not  himself  sanctioned  this  law? 

Could  he  have  forgotten,  that  in  his  message  to  congress  re- 
specting this  property,  he  tells  them,  that  he  ^^  had  taken  mea- 
sures to  prevent  any  change  in  the  state  of  things,  and  to  keep 
the  GROUND  CLEAR  OF  INTRUDERS;"  and  desires  them  (the  con- 
gress) to  uke  measures  for  settling  the  title?  He  had  driven  me 
off  as  an  intruder  on  the  25th  of  January;  he  calls  me  so  in 
the  title  of  his  book;  he  tells  congress  on  the  7th  of  March,  that 
he  would  ^^  keep  the  ground  clear  of  intruders;"  and  yet  he 
very  gravely  tells  me,  and  tells  the  world,  that  after  the  15th  of 
February,  I  might  have  **  resumed  my  worksy^  if  a  jury  of  twelve 
riparians  had  given  their  assent.  Could  the  jury,  I  again  ask^ 
authorise  me  to  commit,  what  he  calls  an  intrusion  on  the  lands 
of  the  United  States?  Could  they  counteract  the  measures  he 
had  taken  to  keep  me  out  of  possession?  Nay,  further,  he  tells 
this  to  ME,  to  whose  respectful  prayer  to  be  reinstated  in  posses* 
sion,  he  had  replied  on  the  20th  of  May,  that  ^^  the  case  of  the 
batture  being  now  referred  to  Congress^  on  the  official  opiniom 
of  the  attorney  general,  that  the  right  is  in  the  UnitID 
States,  it  is  the  duty  of  the  president  to  keep  the  ground 
clear  of  any  euhersary  possession^  until  they  shall  have  de- 
cided on  it."t 

It  was  his  duty  to  keep  the  ground  clear  of  my  possession, 
until  congress  should  decide.  Congress  have  not  decided  to 
this  day;  and  yet,  ^^  the  suspension  of  my  works,  by  the  gene* 
ral  government,  was  only  during  these  twenty^one  dayslP'* 
If  the  assent  of  the  jury  was  the  only  obstacle,  why  was  I  not 
referred  to  them^  and  not  to  Congress^  when  I  petitioned  to  be 
put  in  possession?  This  is  not  all':  not  content,  in  the  face  of 
these  declarations,  to  assert  as  a  fact,  that  I  might  have  resumed 
my  works,  an  the  page  I  have  quoted,  he  refers  again,  page  76, 

*  Act  of  the  26  March  1804»  sect  4.  Laws  U.  S.  vol.  vii.  p.  114 
t  Mr.  Madifon*!  letter,  20th  of  May«  1808.— X#oinr««on*t  C^rrt^,  p  4. 
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to  this  law;  and  again  repeats,  ^^  diat  it  gave  me  an  easy  mode 
of  applying  for  permission  to  resume  my  enterprise;  and  that 
had  I  obtained  a  regular  permission,  certainly  it  would  have  been 
respected  by  the  national  executive;"— -that  is  to  say,  the  na^ 
tional  executive  would  have  given  a  property^ which  he  believed 
to  belong  to  the  United  States;  a  property,  in  the  state  of  which 
he  had  pledged  himself  to  suffer  ^^  no  change;^*  a  property  he  had 
solemnly  engaged  to  keep  ^^  clear  of  intrusion  and  adverse  poS' 
session;*'*  he  would  have  given  this  up  to  the  intruder,  if  that  in- 
truder had  procured  the  assent  of  twelve  men,  all  intruders  like 
himself;  because  they  are  all  possessors  of  the  ^^  bank^^  which 
he  has  proved,  to  his  own  satisfaction,  to  be  public  property* 
Would  he  have  done  this?  If  he  would,  he  deserves  impeach- 
ment for  his  disregard  of  what  he  says  is  the  right  of  the  United 
States;  if  he  would  nc^  he  deserves  something  worse  for  the 
unfounded  assertion. 

Whatever  may  be  the  truth  of  this  allegation,  as  to  my  being 
permitted  to  take  possession  of  and  improve  the  property,  it  is^ 
as  I  have  stated,  totally  inconsistent  with  all  the  acts  of  the 
executive,  with  all  the  former  arguments  he  has  used  to  support 
them;  and  is  a  most  formal  and  unequivocal  abandonment  of 
the  title  in  the  United  States,  on  which  the  whole  proceedings 
were  founded.  In  order  to  place  this  in  a  true  point  of  view,  it 
may  be  necessary  again  to  call  the  reader's  attention  to  the  com- 
mencement of  this  controversy,  and  the  pretensions  which  were 
advanced  by  the  president  of  the  United  States. 
.  After  John  Gravier  had,  as  we  have  seen,  been  quieted  in  hia 
possession  of  the  premises  in  question,  after  the  claim  of  the 
corporation  either  to  the  land  or  to  a  servitude  in  it  had  been 
rejected  by  the  final  judgment  of  the  superior  court,  the  coun- 
sel for  the  corporation  set  up  a  title  in  the  United  States,  and 
moved  on  that  ground  for  a  new  trial;  this  being  rejected,  tha 
corporation  stated  a  case  to  their  counsel,  Mr.  Derbigny,  and 
abandoning  all  title  for  themselves  ask  whether  *^  the  United 
States  have  not  a  well  founded  and  clear  tide  to  the  property, 
as  being  part  of  the  public  demesne?"  On  this  case  Mr  Derbig- 
ny gives  a  very  ingenious  opinion,  which  concludes  thus:  ^  The 
undersigned  counsel  concludes  from  the  above  discussion,  that 
the  United  States  are  now  the  real  proprietors  of  the  batture^ 
accretion^  or  alhnion^  situate  in  front  of  the  suburb  St.  Mary^ 
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Md  Hitt  if  ih^  claim  it,  the  courhi  df  jtMltie  tMiHt  but  as* 
Inaowledge  and  confirm  their  ttrtfe."  This  is  dated  the  %UibS 
August  1 80f ,  at  New  Orleans.  It  was  seilt  on  to  W^hingtdik, 
tnd  was  made  the  basis  of  the  memorable  mandate  bf  the  MA 
tf  November  in  tbc  saihe  year.«^Thi^  mandlite  could  only  ha^e 
been  issued  under  the  idea  that  the  lands  iti  qtiestioh  #fcre  the 
property  of  the  United  States;  and  wc  accordhigty  fihd  that  th6 
instrument  itself  begins  with  reciting  the  title  of  an  ict  made  to 
enable  the  president  to  remove  intruders  from  the  lands  of  the 
Vnited  States^  and  declaring  thsit  the  mandate  was  issued  trndei* 
that  act,  and  that  the  property  in  queStibn  was  land  *^  deded  ti> 
thttn* 

Thus,  in  what  preceded  the  ict,  as  Well  as  in  the  instmmetit 
Which  authorised  it,  we  find  it  based  upoh  an  assertion  that  th^ 
%oU  belonged  to  the  Utiited  States,  that  it  was  part  of  their  d6«- 
mesne,  that  they  were  not  its  gttardians^  but  according  to  €kt 
expression  of  the  counsel,  its  *^  real  proprietors^"  After  the  act 
was  done,  we  fitid  this  and  this  alone  alleged  to  justify  it.  Ok 
my  application  to  the  president  to  be  reinstated,  he  tells  me  fwb 
cannot  do  it;  because  the  attorney  general  has  given  ah  opiiiioA 
*^that  the  right  is  in  the  United  States,*' ikfad  this  attorney  general, 
when  earnestly  pressed  to  let  me  knoW  what  facts  or  documents 
were  submitted  to  him  sks  the  case  on  which  he  gave  his  opinibn, 
aay^  explicitly,  thikt  he  recollected  Ho  other  papers  than  Mr. 
Oerbigny\i  statement  and  opinion,  aud  a  letter  from  (^wemoir 
Claiborne  mentioning  that  Mr.  Moreau  ind  Mr.  Gurley  cott- 
turred  in  it,  and  refers  me  only  to  k  coincidence  in  opinion  toith 
3Ih*  Deitbignt/y  not  to  any  watit  of  the  pretorian  license,  or  of  tht 
iMsent  of  a  riparian  juty.  Now  I  ask  whether  the  allegation  that 
I  might  have  resumed  my  works,  on  conlplyihg  with  the  laws  of 
t6cal  police  in  the  territory,  is  not  a  most  explicit  and  unequi- 
Vocal  abandonment  of  the  claim  of  property  in  the  Utiited  States, 
to  Solemnly  asserted,  so  unconstitatidnally  Enforced?  Surely  tfi6 
Instable  before  us  is  a  proof  of  that  loss  of  judgment,  which  ib  m 
bad  cause  leads  to  self-conviction.  Fahely  imputed  by  the  Ladli 
adage  to  the  act  of  God,  it  arises  from  that  naturid  confusiM 
Which  obscures  the  beSt  unjderstanding,  when  employed  in  the 
defence  of  error,  or  the  Obstinate  justification  of  wrong.— Th6 
itaind  that  in  a  righteous  caUse  could  dictate  those  high  settti- 
m^te  of  patrlbtisih  and  ^temd  juMct  which  ushered  ih  our 
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poUUcal  txt^tci^^  mi  l»^lo^Bced  it  to  tbe  a^mirii^g  luttioM  q(, 
the  earth;— that  very  mind  tempted  into  an  act  of  oppression,  is 
debased  by  a  desire  to  defeQd  it,  s^id  \a  tW  execution  is  inconr- 
3Mtent,  weiik,  and  worse  than  s^l,  perseeuting  and  uqju^t. 

IV.  This  leads  to  the  fourth  bes^  of  deience*  which  supppsa^ 
th^  property  mine,  but  alleges  an  use  of  it  inconsistent  widi  th^ 
b|W8  of  the  territory.  The  docmne^tft  |o  which  I  have  before  re* 
ferred  shew  how  iU-rfounded  i»  this  charge.  But  suppose  ittruft 
what  justification  does  it  foi-m  for  Mr*  Jefer^op's  interference? 

He  has  shewn  that  if  I  were  guilty  of  these  attempts  to  drow% 
imd  poison  the  city,  there  were  laws  mot  oitly  to  piyiish  but  re«> 
atrain  me.  The  ancient  and  modem  provisions  he  has  cited  aiA- 
thorise  the  judge  oq  the  coiviplaint  of  any  individual  interestedly 
U>  issue  hi9  injunaion  against  the  erection  of  the  work# 

He  has  not  ojaly  cited  the  law,  but  shewn  that  proceeding^ 
Vere  had  under  it;  he  has  told  the  public,  that  my  words  wer4 
presented  by  a  grand  jury  ^  a  nuisance.— -Why  was  not  that  pre- 
sentmem  followe4  up  and  trifidi  I  could  then  before  a  jury  ni 
my  country  have  shewn  the  folsity  qf  £^1  these  charges.  If  they 
were  true,  a  verdict  which  could  have  been  had  in  tf  n  days» 
would  have  put  a  stop  to  n^y  ^'  aggressions"  aai  efiectuaUy  as  thft 
n^oidate  of  the  president,  and  I  bjclieve  every  one  will  allow 
with  rather  a  greater  attention  to  the  forms  of  law.  Th^  a  pr«« 
sident  of  the  United  States  is  required  or  even  authorised  tQ 
watch  over  the  police  of  the  rivers  or  the  cities  in  the  terri* 
lories^  that  he  is  to  abate  the  nuisances  in  the  suburbs  of  Neir 
Orleans,  and  determine  the  proper  height  and  extent  of  th* 
levees  in  the  Mississippi;  that  he  is  to  guard  against  the  accu«^ 
mulation  of  the  **  putrefying  mass  with  which  I  was  to  raise  up 
the  foundation  of  my  embankmcnt«"  appears  to  me  rather  de? 
rogatory  to  his  station  and  incompatible  with  his  other  duties^ 
)  had  thought  that  they  fell  within  the  province  of  a  high  coiv» 
9tgUe  or  a  scavc^nger^  that  the  first  magisuate  of  our  nation  ha4 
Q^rtain  duties  assigned  to  him  by  the  constitution,  which  he  wait 
to  perform  without  interfering  with  the  internal  regulations  o^ 
Urritories  or  states,  and  that  when  he  was  authorised  to  ask  tht 
opinion  of  the  great  officers  of  govemipent,  it  was  not  intended 
thM  he  should  degrade  theo^  by  deliberating  on  the  propriety: 

•  S(^  shore,  p.  14S. 
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of  fillhig  up  a  mud  puddle,  or  pulling  down  a  dyke  in  New  Or« 
leans. 

Nee  Deus  intersit  nisi  (Rgnus  vindice  nodusj  Do  not  let  Jupi- 
ter appear  until  his  thunders  are  necessary,  is  a  maxim,  true  as 
well  in  the  common  prose  transactions  of  real  life,  as  in  the 
fictions  of  poetry.  If  my  works  were  a  nuisance,  a  court  of  quar- 
ter sessions  with  its  sheriff,  its  constables  and  parish  jury  was  a 
much  more  appropriate  machinery,  than  the  president  of  the 
United  States  assembling  the  council  of  the  nation,  drawing  out 
its  military  force  and  lanching  his  thundering  mandate  at  my 
unprotected  head.  ^ 

There  is  a  real  or  affected  ignorance  of  die  first  principles  of 
our  government,  which  runs  through  all  this  division  of  Mr. 
Jefferson's  argument,  that  is  degrading  to  the  author  in  the  first 
hypothesis,  insulting  to  his  readers  in  the  second.  The  bed  of 
the  river  and  its  shores  belong,  says  his  argument,  to  the  public. 
The  sovereign  is  the  guardian  of  this  public  right,  and  though 
the  soil  of 'the  bank  may  belong  to  an  individual,  it  is  the  duqr 
of  the  sovereign  to  take  care  that  this  right  of  private  property 
yield  to  the  public  use.  To  this  point  he  has  cited  Domat  in  p. 
60.  But  in  our  government  who  is  the  sovereign?  The  executive 
head  of  the  federation?  or  the  local  government,  the  state  or 
territorial  sovereignty?  No  man  who  understands  the  first  rudi- 
ments of  our  constitution  can  hesitate  on  these  questions;  agun, 
of  the  local  government  which  branch?  Every  infraction  of  a  pub- 
lic right  is  a  public  offence,  and  all  these  are  to  be  punished  by  the. 
intervention  of  the  judiciary,  a  branch  wholly  distinct  in  our 
government  from  the  executive,  but  which  Mr.  Jefferson  has  con- 
founded with  it  in  his  principle,  and  has  degraded  by  his  practice. 

The  territorial  government,  for  all  the  purposes  of  domestic 
rule,  is  as  distinct  from  and  as  independent  of  the  general  go- 
vernment, as  is  that  of  the  states.  By  the  ordinance  of  178r, 
which  at  the  period  of  the  transaction,  formed  the  constitution 
of  the  territory  of  Orleans,  there  was  a  governor  with  executive 
power,  a  legislative  council  and  house  of  representatives,  with 
**  authority  to  make  laws  in  all  cases  for  the  good  government 
of  the  district,  not  repugnant  to  the  ordinance,"  or  constitution, 
and  a  judiciary  regularly  organized.  In  short,  a  local  govern- 
ment complete  in  all  its  parts,  excluding  as  much  any  interfe- 
rence of  the  federal  government,  as  those  established  in  the 
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states.  The  care,  then,  of  all  lihese  public  rights  in  the  territciy 
of  Orleans,  belonged  exclusively  to  the  proper  branch  of  the 
local  government,  and  the  interference  of  the  president  of  the 
United  States  was  as  unconstitutional  under  that  pretence,  as 
it  would  have  been  in  New  York  or  Massachusetts^  and  he 
might  as  well  ord  the  marshal  to  call  out  his  posse  to  destrdy 
the  weirs  and  floating  nets  in  Hudson's  river,  or  to  cut  down 
the  wharves  that  project  into  its  channel;  he  might  as  well,  I 
repeat,  order  the  demolition  of  Long  Wharf,  and  direct  the 
garrison  of  the  castle  to  hold  themselves  in  readiness  for  ano- 
ther Boston  massacre,  in  case  of  resistance.  He  would  be  quite 
as  justifiable  in  doing  this  as  in  doing  what  he  has  done,  and  he 
might  use  the  same  arguments  with  as  much  force  in  the  one 
case  as  in  the  other. 

That  the  right  of  interference  resided  in  the  territorial,  not 
in  the  general  government,  is  in  effect  acknowledged  by  our  au- 
thor himself,  who  tells  us  (p.  62)  that  **  surely  it  is  the  territorial 
legislature  which  not  only  has  the  power  hut  is  under  the  t/r^^nt 
duty  of  providing  regulations  for  the  government  of  this  river  and 
its  inhabitants,'' &c. — In  the  same  page  he  tells  us  that  ^^  the  gov- 
ernor and  cabildo  (municipal  council)  seem  to  have  held  this 
pretorian  power  in  Louisiana,  as  well  as  that  of  demolishing 
what  was  unlawfully  erected^  and  that  the  act  of  the  legislature^ 
without  taking  the  power  from  the  governor  and  city  council, 
gives  a  concurrent  power  to  the  parish  judge  and  jury,"&c.— 
Here  we  have  an  express  acknowledgment,  nay  more,  a  strong 
desire  to  establish  a  right  in  the  territorial  legislature  to  make 
laws' on  the  subject  in  dispute,  and  in  the  territorial  executive  to 
carry  them  into  execution— not  only  to  prevent  the  erection  of 
any  nuisance,  but  to  demolish  it  if  erected. — If,  then,  this  right 
both  to  legislate  and  execute  was  vested  in  the  local  government, 
what  excuse  has  the  president  of  the  United  States  for  his  in- 
terference? In  what  part  of  the  constitution  does  he  find  this 
concurrent  right?  What  confused  ideas,  then,  I  repeat,  must  that 
man  have  of  government  who  believes  in  this  justification?  What 
contemptuous  ideas  of  the  people  to  whom  it  is  addressed  must 
he  entertain,  who  knowing  its  fallacy,  thinks  he  can  impose  it 
on  their  understandings! 

But  supposing  my  works  a  nuisance,  and  the  president  of  the 
United  States  to  have  the  power  to  abate  it,  has  he  done  so?  Is 
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that  the  ^t  ^f  which  I  cosiplain?  neither  the  oac  nor  th^  9theri-« 
his  ordtr  is  not  an  order  to  demolish  my  works,  to  fill  up  my  canal^ 
to  pull  down  my  house,  but  to  remove  uzfrom  the  possession  of 
the  laruP^-y^uid  thi$  was  accordingly  done;  the  canal  which  wa^ 
to  poison  the  city  by  its  pestilential  vapours  was  suffered  to  re- 
main, and  is  resorted  to  at  this  day,  although  nearly  choked  up 
for  want  of  cleaning  and  repair,  as  a  more  commodious  and  safe 
harbour  for  boats  than  any  other  near  the  city.  The  levee  that 
projected  into  the  river  and  was  to  ^^  sweep  away  the  town  and. 
country  in  undistinguished  ruin,*^  was  not  demolished  by  this 
vigilant  abater  of  nuisances:  it  was  left  to  the  operation  of  time 
to  effect.  The  house  which  impeded  the  navigation  of  the  river^ 
and  interfered  with  the  public  right  to  its  banks,  was  transferred 
to  the  possession  of  die  city  of  New  Orleans,  and  for  several 
years  was  occupied  as  their  guard-house.  So  that  if  the  Csicts 
^eged  in  Mr.  Jefferson's  justification  be  true,  and  it  was  his; 
duty  to  abate  the  nuisance,  he  has  totally  neglected  it;  he  has 
suffered  the  nuisance  to  remain,  but  has  dispossessed  the  owner 
of  the  land  on  which  it  was  erected,— a  new  mode  of  procedure,, 
and  somewhat  inconsistent  with  that  eager  desire  to  destroy 
these  dangerous  works,  with  that  active  zeal  which  could  brook 
no  delay  to  consult  the  forms  of  law.  The  truth  is,  that  this  idea 
of  the  abatement  of  a  nuisance  is  a  complete  after-thought,  never 
alluded  to  in  the  act  or  in  any  of  the  early  stages  of  justification, 
suggested  now  by  a  faint  hope  to  elude  fair  inquiry,  and  made 
of  such  stuff  as  are  the  arguments  of  a  Newgate  solicitor  in  de- 
fence of  a  felon  caught  in  the  man^t/r.— To  hide  the  thread- bare 
weakness  of  this  argument  it  is  glossed  over  with  a  mock  heroic 
declamation,  in  which  pestilence  and  fever,  death,  destruction| 
ruin  and  inundation,  frighten  the  reader  in  every  line,  and  in 
which  he  has  reproached  me  with  being  afraid  of  submitting  my 
cause  to  a  jury.  Mr.  Jefferson  reproaches  me  with  this!^-He 
whose  constant  care  has  been  by  demurrers,  by  pleas  to  the 
jurisdiction,  by  every  device  ths^t  chicane  could  invent  to  avoid 
this  species  of  investigation;  he^  whose  steady  phalanx  of  friends 
in  congress  defeated  every  atteqnpt  to  submit  the  cause  to  any 
species  of  trial!— He  utters  this  reproach  to  me!  who  for  five 
years  have  been  constantly  engaged  in  the  painful  unavailing 
task  of  solicitation  for  this  or  any  other  trioL  Such  an  insulting 
disregard  to  propriety  and  truth,  forces  me  ^m  the  modera-» 
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^eh  ^1^  #Mdi  t  tHdied,  Injured  as  I  htvi!  b^eii,  to  eeMuet 
A^  eotitrbv^rsy;  and  the  clbse  of  the  passage  now  tihder  review 
is  calculated  to  inspire  sentiments  not  only  of  indignation,  bttt 
hdtTof! 

My  life  had  been  more  tfaali  once  threatened  for  ezercbiog; 
Thy  legd  rl|^.  iBttlboldened  by  the  idea  of  executive  protec- 
doti,  Kittesses  were  tommttted  in  iny  tase.  Which  tb^  love  of 
brder  hatural  to  the  people  of  Loiiikiana  had  ih  every  other  in* 
stante  avoided.  The  gbod  sense  of  the  peopAe  had  got  the  bettev 
of  this  temporary  frenzy;  the  necessity  of  submitting  to  the 
laws  was  perceived  and  acknowledged.  Mn  Jefferson's  frienda 
itiu^t  have  inforihetl  hiih  that  these  ideas  be^n  to  prevail,  and 
that  if  by  a  decree  of  the  cOuii,  or  in  vay  other  legid  manner,  I 
ihonld  recover  my  possession,  there  wert  now  no  hopes  that  I 
should  be  deprived  Of  it  by  a  ihob.  This  Was  a  prospect  too 
ittortifH'iti^  to  be  endured,  the,  people  must  be  excited«—^6  spirit 
bf  1807  must  be  revived,  and  though  the  danger  never  ^tisted, 
flloU|(h  if  it  ^listed  it  was  long  past,  it  must  be  painted  in  g)ow* 
Ift^  colour^,  the  vetigeance  of  popular  fury  must  be  directed  at 
lifty  heild;  an  expression  in  one  of  my  letters,  which  it  was 
tikiught  wodld  render  tbe  odious  to  the  people,  must  be  culled 
irith  malignant  care-^their  conduct  in  opposing  the  laws  must 
be  spolten  of  with  complacency,  while  mine  in  daring  to  com- 
i^Iaifi  is  held  up  to  the  severest  animadversions;  and  when  by 
these  arts  a  proper  spirit  is  supposed  to  have  been  excited,  they 
tiinst  be  plainly  told,  that  though  their  laws  will  not  allow  them 
to  BURN  me  alive,  it  is  a  punishment  mild  enough  for  my  of- 
fence!! 

••  What  was  to  be  done,**  says  Mr.  J.,  **  with  such  an  aggres* 
Sor?  &hall  We  answer  in  the  words  of  the  imperial  edict?-*-!^^ 
him  be  consumed  wnn  flames  in  that  spot  in  which  he  vio* 
fated  the  retftrence  of  antiquity  and  the  safety  of  the  empire^  let 
hik  accissarhs  and  accomplices  be  cut  oj^^  &c.  **  Our  horror,**  he 
adds,  ^  is  not  the  less  because;  our  laws  ikre  more  lenient.**  I  ought 
^hat)S  oiily  to  laugh  at  the  folly  of  this  rhapsody,  and  remind 
the  author  that  the  flames  were  prepared  by  the  Roman  law  for 
ihe  destroyers  of  the  dykes  of  the  Nile,  not  for  the  one  who 
erected  them,-^I  ought  to  ask  him  good-naturedly  to  look  at 
the  title  of  hb  own  law,*  and  determine  which  of  us  deserved 

*  De  Niti  af^eribus  non  rvmperuHfi 
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tbe  stake.  But  I  confess  tbat  die  mirth  nstorally  excited  by  the 
absurdity,  is  somewhat  repressed  by  horror  at  the  wickedness 
of  this  attempt. 

On  these  facts  and  on  this  law,  the  late  president  says  ^^  We 
were  called  and  repeatedly  and  urgently  called  to  decide."  As 
I  do  not  suppose  a  republican  magbtrate  cQuld  assume  the  ridi* 
culous  expression  of  royalty,  by  speaking  in  the  plural  number^ 
I  must  suppose  that  he  has  fallen  into  it  by  reflecting  on  the 
various  capacities  in  which  he  was  thus  urgently  called  on  to  act* 
As  LEGISLATOR,  he  was  to  make  a  new  law  to  fit  the  circum- 
stances of  the  case;  as  judge,  he  was  to  apply  it  to  those  facts 
which  as  a  juror  he  was  to  ascertain,  and  to  pronounce  that 
sentence  which,  as  executive  officer,  he  was  himself  to  carry 
into  effect;  as  president,  he  was  to  reclaim  the  lands  of  the 
United  States;  as  commander  in  chief  of  the  armies,  a  suffi- 
dent  military  force  was  to  be  prepared  to  over-awe  opposition; 
as  MAYOR  of  the  city  of  New  Orleans,  he  was  to  enforce  its 
rights  against  the  decrees  of  the  court;  as  high  constable,  he 
was  to  abate  nuisances,  and  as  street  commissioner  to  re- 
move the  putrefying  mass,  that  threatened  the  health  of  the 
city.  We  ought  not  to  be  astonished  that  an  officer  who  thought 
himself  obliged  to  act  in  all  these  capacities,  should  speak  as  if 
he  were  more  than  one,  nor  that  having  in  this  instance  invested 
himself  with  all  the  characteristics  of  despotism,  he  should  have 
assumed  its  style. 

Having  established  what  he  calls  the  (act,  and  the  law  of  the 
case,  he  proceeds  to  shew,  that  he  had  applied  the  proper  re- 
medies. These  he  classes  under  three  heads: 

1.  **The  right  to  abate  nuisances." 

2.  "  The  right  to  resume  by  force,  property  which  had  been 
unlawfully  taken.'' 

3.  "  The  act  of  Congress,  of  the  3d  of  March,  1807.''* 

1.  I  have  anticipated  the  argument  on  the  first  head,  and 
have  shewn  that  there  was  no  nuisance;  that  if  there  were,  a 
competent  local  authority  was  provided  to  abate  it;  that  the 
president  of  the  United  States,  if  he  acted  on  this  ground,  acted 
unconstitutionally,  and  assumed  the  powers  of  inferior  officers, 
in  a  manner  derogatory  to  his  dignity,  and  contrary  to  his  du^; 
and  finally  that  if  it  were  a  nuisance,  and  it  were  his  duty  to 
abate  it,  he  did  not  perform  this  duty,  but  left  the  nuisance  in 

•  8  Laws  U.  S.  p.  Sir. 
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statu  quo;  and  that  the  act  complained  of  is  not  destrojring  the 
works,  but  depriving  me  of  my  possession. 

2.  The  late  president  says,  *^  every  man  has,  by  natural  ktw^  a 
right  to  retake  by  force  his  own  property,  taken  from  him  by  force 
orfraud^^  But  as  he  acknowledges,  that  both  by  the  civil  and  the 
common  law,  this  right  is  restrained,  I  cannot  see  precisely 
the  object  of  introducing  it,  any  more  than  I  can  the  disserta- 
tion on  the  right  of  recaption  of  personal  chattels.  The  civil  law 
and  the  common  law,  we  agree,  do  not  permit  any  individual  to 
resume  by  force  the  possession  of  lands,  although  he  may  be 
the  true  owner.  But  this  does  not  apply,  it  is  said,  to  govern- 
ments* Mr*  Jefferson  "  believes,  that  no  nation  has  ever  yet  re- 
strained itself  in  the  exercise  of  this  right."  He  asserts  the 
example  of  £ngland  as  proof  of  this  principle;  but  candidly 
allows,  that  he  knows  nothing  of  the  Jloman  laws  on  the  subject; 
which  he  savs  are,  *^  immaterial,  but  inasmuch  as  they  may  be 
the  law  of  the  case  in  Louisiana."  I  am  not  sure  that  I  under- 
stand this  phrase.  The  late  president's  style  is  sometimes 
beyond  my  comprehension.  I  believe,  however,  he  means  to 
say,  that  the  Roman  law  is  material  only,  so  far  as  it  may  be  the 
rule  to  govern  the  case  in  Louisiana.  Should  this  be  what  he 
means,  I  would  ask,  if  it  be  the  *^  law  tfthe  case^^  in  Louisiana, 
is  it  not  the  only  ^^  materiaP^  rule?  The  case  arose  in  Louisiana; 
and  when  I  attempted  to  call  Mr.  Jefferson  legally  to  account 
for  his  conduct  in  Virginia,  he  told  me  that  I  could  sue  only  in 
Louisiana;  that  the  rule  which  governs  the  case  in  Louisiana, 
must  govern  it  every  where,  and  be  the  only  rule.  The  sentence 
I  am  considering,  will  amount  then  to  this:  The  Roman  law  is 
immaterial^  but  inasmuch  as  it  is  the  only  material  rule.  Why  this 
obscurity  of  expression?  Why  this  confusion  of  ideas?  Why  all 
this  from  the  pen  of  Jefferson?  I  have  before  hinted  at  the  cause; 
it  is  no  longer  drawn  in  defence  of  truth;  it  is  prostituted  to  the 
purposes  of  oppression!— it  is  employed  in  defence  of  error!  The 
law  of  this  country  then,  is  the  only  object  of  enquiry.  By  be- 
coming a  territory  of  the  United  States,  our  laws  were  not  chang- 
ed; and  by  the  terms  of  their  compact  with  us,  no  man  could  be 
deprived  of  his  property  but  *•  by  the  judgment  of  his  peers,  or  the 
law  of  the  land^^*  That  law  was  unchanged  by  the  transfer  of 

•  Ordinance,  1787,  transferred  to  the  territory  of  Orleanti  act  2d  March, 
1805. 
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the  coimtiyt  was  expressly  preserved  by  the  law  of  the  3d  of 
March,  1788,  and  still  remained  as  it  was  under  the  dominion 
of  Spain.  The  United  States,  in  all  cases  not  legally  provided 
for  by  their  own  laws,  were,  as  to  their  property,  bound  by  those 
of  the  territory;  for  the  recovery  of  their  debts,  they  were 
obliged  to  pursue  the  forms  used  in  the  territorial  courts.  The 
mode  of  enforcing  payment  by  execution,  was  in  their  case,  as 
in  that  of  individuals,  restricted  by  the  local  regulations. 

So  with  respect  to  lands:  the  United  States  had  the  dominion 
of  all  those  which  had  ^not  been  legally  granted.  The  territorial 
legislature  could  neither  tax  nor  dispose  of  them;  but  all  ques- 
tions, relative  either  to  their  conveyance  or  possession,  were 
subject  to  the  decision  of  the  laws  relative  to  other  real  pro- 
peity.  What  were  these  laws  on  the  point  in  question?  Could 
either  an  individual  or  the  government  take  by  force,  a  posses- 
sion of  which  either  had  been  deprived,  even  by  force  or  fraud? 
They  could  not.  By  the  civil  law,  every  entry  by  force  was 
prohibited;  and  the  deforcior  forfeited,  by  his  illegal  violence, 
any  title  he  might  have  had;  and  an  action  was  provided,  by 
which  any  one  ousted  by  force,  could  recover  his  pessession, 
even  if  he  had  no  tide  and  the  disseisor  had  one.  This  part  of 
the  Roman  code,  made  a  part  of  the  Spanish  law,«which  govern- 
ed, and  still  governs,  the  state  of  Louisiana;  and  its  provisions, 
contrary  to  Mr.  J.'s  assertion,  expressly  extended  to  the  go- 
vernment. 

1.  The  action  for  the  recovery  of  possession,  forcibly  taken, 
is  called  the  interdict,  unde  vh  fif  which  the  description  from 
riie  Roman  law  is. 


Hoc  interdictum  proponitur  ei, 
qui  vi  dejectus  est:  etenim  (uit 
sequissimum,  vi  dejecto  subve- 
nire»  propter  quod  ad  recuperan- 
dam  possessionem  interdictum 
hoc  proponitur.— Dig.  43.  16.  1. 
51. 

Ne  quid  autem  per  vim  admit- 
tatur,  etiam  Ugibu^  Juliia*  pros- 


This  acdon  is  given  to  hini  who 
is  eipelled  by  force;  for  justice 
requires,  that  we  should  aid  those 
who  are  thus  ejected;  wherefore, 
for  the  recovery  of  their  posses- 
sion, this  acuon  is  given. 

That  nothing  should  be  permit- 
ted to  be  taken  by  force  is  provid-^ 


*  This  expression  shews,  that  the  civil  law,  respecting*  forcible  entries*  is 
at  least  as  old  as  Julius  Cxsar.  Julia  ie^ea,  as  we  learn  from  the  learned  God- 
frey, was  the  term  employed  to  distinguish  the  laws  enacted  by  the  Comitia 
in  tlie  last  years  of  the  republic. —  *•  Nam  comitia,  quae  erant  pnecipua  reipub* 
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piciturpublicorumetpriyatoniniJed  fer,  as  well  bf  the  Julian  laws, 
nee  non  et  constitutionibus  piinci-las  by  the  imperial  constitutions* 
pum^— -ibid.  $  3.  j 

And  see  the  whole  of  tbis  title,  ^a»Wm,  and  the  8  Cod*  4*  unde 
vi.  These  provisions  are  adopted  and  enforced  by  the  laws  of 
Sp^n. 


Interdictum  Yevb  recuperandae 
possessionis  competit  possessori 
per  vim  dejecto  a  sua  possessione 
rei  immobuis  pro  eft  recuperand&i 
et  Tocatur  tmcf^  vf .  Testusestin 
le^  1 .  vers  1 .  Dig.  De  vi  et  vi  arm: 
cujus  verba  sunt:  Hoc  interdic' 

twiy  istc et  natuntf  virtus  et 

eflfectus  hujus  interdicti  est^  quod 
spoliatus  restttuatur  in  suam  pos- 
sessionem) et  quod  adversarius 
condemnetur  in  omni  damno  et 
interesse  quod  spoliatus  praeten- 
deiit)  etiam  si  excedat  valorem 
ipsius  rei."— Ant.  Gom.  in  leges 
Taurii  p.  507. 


The  action  Ibi 
session,"  lies  foi 
driven  from  the 
real  estate,  by  { 
very  thereof;  a 
JntercUctum  urn 
found  in  the  Dig 
/.  1.  $  1.  the  w( 
«  7%»«  interdict 
nature,  force  ar 
tion  is,  that  the 
restored  to  hii 
that  the  defend 
to  pay  all  the 
suffered,  althou 
ceed  the  value  < 


2.  The  plea  of  title,  is  no  bar  to  the  rec< 
action. 


Item  adde,  quod  agenti  inter- 
dicto  unde  vi  non  obstat  excefitio 
domhiii;  im6  ante  omnia  spoliatus 
est  resUtuendus:  und^  si  reus  con- 
ventus  excipiat  de  dominio,  et 
offerat  se  incontinenti  probare, 
non  est  audiendus;  sed  probatft 
violentift,  sutim  debet  fieri  resti- 
tutio.—Ant.  Gom.  de  leg.  Tauri, 
p.  506. 


And  moreov< 
is  no  bar  in  xl 
But  the  person 
all  to  be  restoi 
sion:  and  althoi 
plead  title,  and 
prove  it,  he  si 
but  the  force  bei 
tion  must  be  in 
ed. 


lies  liberae  insignift,  sub  Julio  habita  sunt,  4  quo  et  i  e 
leges  yaric  veteri  ritu  rog^tae  sunt,  et  ab  ejus  nomine 
sunt."  Godf.  Hist.  Jur.  Chron.  p.  5.— Some  other  Uw, 
must  have  existed  at  s  much  earlier  period;  for  it  is  di 
state  of  society,  in  which  this  pretended  natural  right  cou 
babfy^  die  laws  of  the  twelve  ubles.  Mr.  J.  is  positive  (p 
no  such  provision;  he  forgets  that  we  have  only  a  few 
celebrated  laws;  but  he  is  quite  as  well  acquainted  with 
read,  as  he  appears  to  be  with  those  which  he  has. 
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3.  The  person  using  force  to  recover  his  possession,  forfeits 
his  title,  if  any  he  had,  to  the  property* 


Si  invasor  sit  dominus,  amittat 
dominium  illius  rei>  et  applicetur 
expulso;  si  ver6  non  sit  dominus, 
tenetur  ei  reddere  possessionem 
ablatam,  et  insuper  aestimaUonem 
ejusdem  rei. 

Gom.  in  leg.  Tauri,  p.  5 13. 

Si  algun  entrare  6  tomare  por 
{uerza  alguna  cosa  que  otro  tenga 
en  su  poder  y  en  paz,  si  el  forza- 
dor  algun  derecho  ai  havia,  pierda^ 
Jo;  y  si  derecho  ai  no  havia,  entre- 
^^elo  con  otro  tanto  de  lo  suyo,  y 
con  la  valia,  i  aquel  i  quien  la 
iuerz6:  mas  si  alguno  entiende 
que  ha  derecho  en  alguna  cosa, 
que  otro  tiene,  en  juro  y  en  paz 
demandelo. 

Rec.  de  Castilla  L:  4  tit  13. 1. 


If  the  debrcior  be  the  owner, 
he  shall  lose  the  ownership  of  the 
property,  and  it  shall  be  vested  in 
the  person  expelled;  if  he  be  not 
the  owner,  he  shall  be  held  to  re- 
store the  possession  he  has  taken, 
and  moreover,  the  estimated  value 
of  the  property. 

If  any  one  shall  enter  or  take  by 
force,  any  thing  which  another 
possesses  in  peace,  if  the  despoil- 
er  had  any  right,  let  him  lose  it; 
if  he  had  no  right,  let  him  deliver 
it,  with  other  like  property  of  his 
own,  or  the  value  thereof,  to  him 
whom  he  hath  despoiled;  but  if 
any  one  supposeth  he  hath  a  right 
to  what  is  possessed  by  law,  and 
in  peace)  let  him  demand  it  by 
law. 


4.  By  the  Spanish  laws  the  government,  and  ail  its  officers, 
are  as  much  restrained  from  using  force  as  an  individual. 


Defendemos  que  ningun  alcal- 
de, ni  juez,  ni  persona  privada  no 
sean  osados  de  despojar  de  su  po- 
sesion  d  persona  alguna  sin  pri- 
meramente  ser  Uamado,  y  oido  y 
vencido  por  derecho,  y  si  pare- 
ciere  carta  nuestra  por  donde  man- 
daremos  dar  la  posesion  que  uno 
tenga  i  otro,  y  tal  carta  fuera  sin 
audiencia,  que  sea  *obedescida  y 
no  cumplida;  y  si  por  las  tales  car- 
tas o  alvalaes  algunos  fueron  des- 
pojados  de  sus  bienes  por  un 
alcalde,  que  los  otros  alcaldes  de 


We  forbid  any  alcalde  of  judge, 
or  any  other  person,  to  be  so  dar- 
ing as  to  despoil  any  one  of  his 
possession,  without  his  being  first 
CITED,  and  HEARD,  and  adjudg- 
ed according  to  law;  and  should 
any  royal  mandate  from  us  be 
produced,  by  which  we  may  com- 
mand, that  the  possession  held  by 
one  should  be  delivered  to  ano- 
ther, and  such  mandate  should  hp 
granted  without  hearing  the 
PARTIES,  let  it  be  disobeyed*  and 
not  executed;  and  if  by  any  such 


*The  original  is  as  I  have  transcribed  it,  obedeKida^  which  signifies  obeyed. 
This  wo^ld  be  so  dipecUy  at  variance  with  the  context,  as  to  make  complete 
nonsense.  I  have  therefore  supposed  there  must  be  an  error  of  the  press,  and 
that  it  ought  to  be  detobedetcida,  **  ditobeyedt**  as  I  have  translated  it.  The  rea- 
der, however,  may  judge  for  himself.  I  point  out  what  I  suppose  to  be  the 
mistake. 
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b  dudadf  o  dc  donde  acaesciere,  mandate  any  person  should  be  de* 
restituyan  i  la  i>arte  despojada  prived  of  bis  estate^  by  an  alcalde, 
hasta  tercero  dia^  y  pasado  el  ter-  let  the  other  alcaldes  of  the  city 
cero  dia«  que  lo restituyan  losofici-  where  it  shall  happen,  restore  the 
ales  del  consejo.  Recop.  de  Cas-  party  ousted,  until  the  third  day; 
ti^a  1.  4.  tit.  13. 1.  S.  after  the  third  day,  let  him  be  re- 

stored by  the  officers  of  the  coun- 
cil. 

The  same  provision  is  repeated  and  enforced  by  the  seventh 
law  of  the  same  title  and  book,  and  by  the  first,  second,  third 
and  fourth  laws  of  the  eighteenth  title;  the  first  of  which  directs, 
that  any  patents  or  orders,  which  may  be  given  contrary  to 
ri^ht  or  to  htv^  or  to  the  custom  of  courts,  shall  not  be  com- 
plied with:  although  they  contain  a  clause  directing  them  to  be 
obeyed,  notwithstanding  any  custom,  law  or  ordinance. 

^^  Porque  acaesce  que  por  importunidad  de  algunos  o  en  otra 
manera  nos  otargaremos  y  libraremos  algunas  cartas  o  alvalaea 
contr  a  derecho  o  contra  ley  o  fuero  usado:  porende  manda* 
mos  que  las  tales  cartas  o  alvalaes  no  valan  ni  sean  cumplidas 
aunque  contengan  que  se  cumplan  no  embargante  qualquier 
fuero  o  ley  o  ordenamento  o  otras  qualquier  clausulas  deroga- 
torias.*'— "  Whereas  it  may  happen,  that  through  importunity  or 
otherwise,  we  might  grant  letters  or  mandates  contrary  to  law, 
or  to  some  established  custom;  we^  therefore,  order  that  all  such 
letters  or  mandates  be  not  executed,  although  they  should 
contain  a  clause  of  nonobsttmte  statuto  vel  lege^  or  any  other 
derogatory  clause." 

The  31st  law,  tit.  18,  of  the  third  Partidas,  asserts  the  same 
principle;  declares  all  mandates  of  the  king,  given  against  natural 
right,  to  be  void;  and  gives  bs  an  instance,  the  taking  the  property 
of  anyone,unless  he  had  forfeited  it  by  conviction  for  some  crime. 
If  it  were  necessary  to  make  the  research,  I  believe  similar  provi-* 
sions  may  be  found  in  the  constitutions  of  every  power  in  mo« 
dem  Europe.  In  France,  we  have  seen,  in  a  former  part  of  this 
discussion,  that  the  king,  when  he  thought  proper  to  claim  allu- 
vions as  the  property  of  the  nation,  did  not  deem  himself  autho- 
rised at  once  to  seize  on  them,  and  oust  the  possessors.  He  or- 
dered surveys  to  be  taken,  researches  to  be  made,  and  gave  the 
claimants  an  opportunity  of  making  that  successful  appeal  to  the 
laws,  which  secured  their  property  against  the  pretensions  of 
the  crown.  It  is  not  true  then,  as  Mr.  Jefferson  believes,  that 
no  nation  has  ever  yet  restrained  itself  in  the  exercise  of  this 
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natural  right.  They  have  not  all  had  that  horror  of  the  ^  eavib 
of  litigation^  that  seems  to  have  possessed  the  president  of  the  - 
United  States;  and  while  the  most  absolute  sovereigns  in  Eu-> 
rope  are  seen  to  submit  their  claims  to  the  decision  of  the  laws, 
the  first  magistrate  of  a  free  republic,  has  the  honor  of  invent- 
ing the  practice  of  talcing  by  force,  and  of  applying  to  this  pro- 
ceeding the  pithy  expression,  of  seizing,  at  *'  short  hand^^* 
all  that  he  chuses  to  call  the  property  of  the  public. 

But  the  example  of  England  is  cited;  and  if  it  were  against 
me,  what  would  be  the  consequence?  Does  Mr.  J.  think  he  can 
assume  the  powers,  as  easily  as  he  does  the  style  of  the  king?  But 
it  is  not  against  me;  the  laws  of  England  are  as  far  from  making 
the  king  both  judge  and  party,  as  those  of  France  and  Spain. 

It  is  acknowledged,  that  "  there  are  cases  of  particular  cir^ 
cumstance^  when  the  sovereign  must  institute  a  previous  in- 
quest;*' **but  in  general  caaes^  as  the  present,  he  enters  at  once 
on  what  belongs  to  the  nation.''  ^^  This  (it  is  confidently  assert- 
ed) IS  THE  LAW  OF  Enoland."  I  uudcruke,  on  the  contrary, 
to  shew,  most  explicitly,  that  this  is  not  the  law  of  England— 
that  it  is  the  very  reverse;  that,  in  general  cases^  the  king  cannot 
enter  without  an  office  found,  or  a  judgment  on  an  information 
for  intrusion;  and  that  it  is  only  in  cases  of  particular,  circum* 
stance^tLs  Mr.  Jefferson  calls  them,  (when  there  is  evidence  tanta- 
mount to  the  inquest)  that  these  proceedings  are  dispensed  with. 

I  should  be  surprised  to  hear  this  position  from  any  other 
lawyer  in  the  United  States;  but  the  review  of  this  work  has 
taught  me  a  difficult  lesson;  I  now  wonder  at  nothing  I  find 
there.  Let  me  go  on  then  calmly,  with  the  dull  work  of  refuta- 
tion. The  constitution  of  England,  is  the  most  unfortunate  ex- 
ample to  which  he  could  have  referred.  Though,  in  theory,  the 
king  is  supposed  incapable  of  committing  a  private  wrong,  in 
practice  he  is  not  permitted  to  do  it.  A  remedy  is  provided  for 
every  aggression  of  the  subjects'  right.  The  king  cannot  enter, 
without  an  inquest  found,  or  a  judgment  on  an  information;  or 
some  other  matter  of  record^  by  which  ^primd  facie  title  is  ap- 
parent; and  even  after  this,  the  claimant  may  either  traverse  the 

•  Mr.  J.  not  being  able  to  find  in  the  phraseology  of  our  own  law,  any  ex-, 
preision  sufficiently  descriptive  of  his  outrageous  proceeding,  has  borrowed,  it 
seems,  this  technical  term  from  the  Scotch  lawyers,  who  apply  it  sometimes, 
to  distress  for  rent,  impounding  of  cattle  damage  feaaantt  and  other  remedies  of 
a  similar  kind,  authorized,  but  regulated  by  law,  so  as  not  to  produce  oppressioo 
or  injustice  in  practice.  "  Poinding  at  short  hand  for  house-roaiJL"  Kaimt*  Law 
Tracts,  159. 
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ioquest,  or  have  a  monstrans  de  droits  on  which  he  may  contro- 
vert the  title  of  the  king;  and  should  he  shew  a  better  in  him- 
self, he  has  a  judgment  of  the  court,  which  instantly  and  by  the 
very  act,  puts  the  king  out  of  possession.  This  is  so  much  the 
A  B  C  of  the  profession,  that  it  would  be  a  vain  parade  of  re- 
search, were  I  to  cite  all  the  authorities  that  could  be  produced* 
A  page  or  two  of  Blackstone  will  settle  the  question.—* 

dd  Blacks*  257.  259.--^^  The  methods  of  redressing  such  in- 
juries as  the  crown  may  receive  from  the  subject  are,  first,  such 
common  law  actions,  as  are  consistent  with  the  royal  preroga- 
tive,'* &c.  &c* 

Second,  the  inquisition  or  inquest  of  office,  which  is,  an  in- 
quiry made  by  the  king's  officers,  his  sheriff,  coroner,  or  escheat 
tor,  virtute  officii;  or  by  writ  to  them  sent  for  that  purpose;  or 
by  commissioners  specially  appointed,  concerning  any  matter 
that  entitles  the  king  to  the  possession  of  lands  or  tenements, 
goods  or  chattels,"  &c. — "  These  inquests  of  office  were  devised 
by  law,  as  an  authentic  means  to  give  the  king  his  right  by 
solemn  matter  of  record;  >vithout  which,  he,  in  general,  can 
neither  take  nor  part  from  any  th*ng*  For  it  is  a  part  of 
the  LIBERTIES  OF  England,  that  the  king  may  not  enter  upon^ 
dr  seize  any  man^s  possessions  upon  bare  surmises^  without 

THB  INTERVEKTIOK  OF  A  JURY.*' 

There  are  some  exceptions  to  this  rule;  one  is  created  by 
statute  in  the  tyrannical  reign  of  Henry  the  Eighth;^  which 
enacts,  that  the  esute  of  a  person  attainted  of  high  treason,  shal^ 
be  vested  in  the  crown,  without  inquisition* 

Another  is  derived  from  the  operation  of  law,  which  gives 
the  crown  the  same,  but  no  greater  rights  on  this  subject  than 
are  enjoyed  by  a  subject,  if  the  possession  in  law  is  cast  upon 
him;  as  where  he  takes,  by  descent,  in  remainder  or  reverter. 
Stamf*  54.  4  Co*  58.  Sav.  7.  9  Co.  95.  6. — For  in  all  cases 
where  a  common  person  is  put  to  his  action,  there,  even  after  an 
office  found  in  his  favour,  the  king  is  put  to  his  scire  facias;  for 
an  office  entitles  the  king  to  an  action  only,  and  not  to  an  entry; 
but  where  a  common  person  may  enter  or  seize,  there  an  office, 
without  a  scire  facias  shall  suffice  for  the  king. — ^9  Co.  266. 
Stamf.  SS.  a. 

The  last  case  in  which  the  finding  of  the  inquest  is  dispensed 
with,  is  where  the  king's  title  already  appears  by  record;  in 
which  case  it  is  generally  unnecessary.— Stamf.  56. 
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But  even  in  the  case  of  an  inquest  found,  it  is  not  conduahre. 
The  goveroment  of  England  has  thought  it  not  derogatory  to 
its  dignity,  in  favour  of  the  subject^s  right  of  property,  further 
*'  to  bind  up  its  own  hands  in  the  manacles  and  cavils  of  litiga* 
tion;*'  (for  it  is  in  these  terms  a  republican  president  expresses 
himself  to  designate  an  appeal  to  the  laws.)  The  subject  con- 
tending with  his  sovereign,  may  still  sturdily  refuse  to  >yield« 
The  law  has  provided  him  with  more  than  one  resource*  He 
may,  in  most  cases,  traverse  the  fact  found  by  the  inquest;  and 
has,  in  all  cases,  either  his  monstrans  de  droits  or  his  petition  of 
right.  The  first,  when  he  does  not  deny  the  facts  found;  the 
last,  where  he  relies  on  new  matter  in  support  of  his  tide. 

Third.  The  third  mode  pointed  out  by  the  law  of  England, 
for  the  redress  of  injuries  to  the  crown,  by  taking  possession  of 
public  lands,  is  that  of  information  *'  for  intrusion,  for  any  tres- 
pass committed  on  the  lands  of  the  cro'wn;  as  by  entering 
thereon  without  title,  holding  over  after  a  lease  is  determined, 
taking  the  profits,  cutting  down  timber,  or  the  like.''  3  BL  Com. 
261. — In  all  these  cases,  the  party  claiming  a  tide,  has  a  full 
and  fair  opportunity  of  shewing  it,  of  examining  that  of  the 
crown,  and  submitting  both  to  the  decision  of  a  jury.  Is  it  not 
extraordinary  then,  that  one  so  well  versed  in  the  laws  of  Eng- 
land as  Mr.  Jefferson,  should  publish  so  deliberate,  so  malicious 
a  libel  on  its  jurisprudence? — that  he  should  cite  the  English 
government  as  one  which  disdained  the  forms  of  law,  and  seiz- 
ed, at  short  hand,  whatever  it  chose  to  call  its  own?  as  one 
under  which  the  subject  was  liable  to  be  dispossessed,  whenever 
a  tyrannical  or  necessitous  king  should  claim  his  property  as 
part  of  the  domain?  and  that  he  should  assimilate  the  powers  of 
the  crown,  to  those  which  he  has  illegally  exercised?  The  bold- 
ness of  the  attempt  excites  astonishment;  but  it  was  necessary 
to  attempt  it.  The  constitution  of  the  country,  in  which  this 
daring  violation  of  private  right  was  committed,^  assui^d  to 
the  inhabitants,  "  the  benefit  of  the  trial  by  jury,"  "  and  of  judi- 
cial proceedings  according  to  the  course  of  the  cominon  law;" 
and  solemnly  declared,  that  "  no  man  should  be  deprived  of  his 
liberty  or  property,  but  by  the  judgment  of  his  peers,  or  the 
law  of  the  land."  Similar  provisions  are  found  in  the  great 
charters,  which  secure  the  English  subject  against  the  encroach- 
ments of  the  crown.  It  was  necessary,  therefore,  to  persuade  the 

♦Ordinance  of  1798. 
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Americati  citizen,  that  these  sacred  provisions  were  nugatory  in 
England,  before  he  could  calmly  see  them  violated  in  America. 

The  contrast,  too,  between  a  monarch  whom  he  had  desig- 
nated as  a  tyrant,  bound  up  by  the  manacles  of  litigations^ 
unable  to  9eize  his  own  at  short  hand — forced  to  respect  the 
possessions  of  his  subjects— affording  them  every  means  of 
asserUng  their  rights,  and  that  of  the  magistrate  of  a  free 
people— ^playing  the  Tartuffe  of  liberty — adoring  it  in  profes- 
sion, but  in  practice  violating  its  most  sacred  principles — seiz- 
ing on  the  property  of  a  citizen  without  inquest,  or  the  interven- 
tion of  a  jury-— denying  him  every  species  of  trial,  and  insulting 
him  with  impunity,  when  he  dared  to  appeal  to  the  public — ^this 
contrast  was  too  striking  to  be  endured;  and 'the  only  way  of 
removing  it  was,  to  bring  our  ideas  of  the  British  government, 
on  the  level  to  which  his  practice  had  degraded  our  own. 

It  is  not  true,  then,  that  either  in  England  or  the  more  ener- 
getic governments  which  lately  existed  in  the  rest  of  Europe, 
the  crown  was  permitted  to  seize  property  which  belonged  to 
It,  without  the  intervention  of  those  forms  prescribed  by  law  to 
protect  private  possessions  from  violence.  The  Spanish  laW*, 
which  is  cited  as  that  which  persuaded  the  president  that  this 
power  was  vested  in  the  JFormer  government  of  Louisiana,  cer-, 
tainly  is  not  calculated  to  give  this  idea.  It  directs  that  if  any 
building  injurious  to  navigation  be  made  in  rivers,  or  on  their 
banks,  they  must  be  destroyed.  This,  clearly,  is  no  proof  that  the 
government  had  a  right  even  to  put  down  the  nuisance  without 
a  trial,  much  less  to  seize  property  that  they  claimed  as  their 
own.  But  die  example  of  the  Spanish  governor  and  cabildo^  it  is 
said,  was  a  suflkient  excuse.  This  is  a  curious  justification.  One 
of  the  first  Spanish  governors,  soon  after  his  arrival,  led  out 
eight  or  ten  of  the  principal  inhabitants  of  the  country,  and  shot 
diem  with  as  little  ceremony  as  Mr.  Jefferson  seized  upon  my 
property;  but  he,  surely,  is  not  to  learn  that  the  cabildo  was  the 
diy  council^  although  the  governor  presided  in  it;  and  if  they, 
legally  or  illegally,  issued  orders  to  destroy  buildings  which  had' 
been  erected  on  Gravier's  land,  under  an  allegation  that  they 
were  nubances,  does  this  give  the  same  right  to  the  president 
of  the  United  States?  The  city  council  of  New  Orleans  can 
make  by-laws  and  orders  for  regulating  the  streets  of  the  city, 
the  same  power  was  exercised  by  the  cabildo;  does  this  give  a 
right  to  the  president  of  the  United  States  to  participate  in  these 
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hcti  reg^]fltkMM^  Bat  agaiit  I  vcf^M^ilifi  SpfHuak] 
nevtr  took  poseasioii  of  tbebaiture  at  ^Hcrt  hand,  »of  pwpcttjr 
bdkmgiDg  to  itadl^  Mr*  JcflfenoA,  adiog  in  tlift  name  of  the 
Unhed  States,  did*  Tkera  waa,  therefore,  bq  caampk  fee  jnaiiify 
hiaa^aiid  Ihatvc,  I  trust^afaewn  ifaatif  dierc  had^it  woald^haana 
been  an  unlawful  one. 

If,  then,  neither  die  Kmited  moaareKy  of  Eag^d^  nor  the 
more  absolute  ones  of  France  and  Spain  perantted.  the  sovereign 
to  be  bis  own  judge;  if  the  subjects  of  those  powers  hcU  their 
possessions  under  the  guarantee  of  the  laws,  and  not  at  the  wtH 
of  the  prince,  can  this  power  be  lodged  in  the  first  magiauate 
of  ^  free  peopk?  can  that  peopk  hold  their  property  by  so  pre* 
carious  a  tenure?  If  so,  by  whatever  naose  the  govenment  miy 
be  called,  it  is.  not  free*  It  is  of  the  essence  of  such  a  govern* 
ment,  to  have  the  three  great  departments  distinct;  so  monstixws 
a  confusion  of  the  legislative  with  die  executive  and  judiciid 
powers,  must  forever  forfeit  all  title  to  the  honourable  appeUn* 
tion  of  ^free  republic.  Is  the  constitotion  of  our  couatsy  liabk 
to  this  reproach?  Or  are  dK>se  who  have  administered  it  ehaagp* 
able  with  that  of  haviag  violated  its.  principles?  These  are  sevioaa 
questions,  and  naturally  come  to  be  considered  in  ezamtningvriiat 
Mr.  Jefferson  calls  his  ^  third  and  concbaioe  remedym^  Tkm  is 
the  law  of  congress  entitled  ^^  An  act  to  prtveni  settlements  iemg 
^  made  on  lands  ceded  to  the  United  States^  taUil  authorised  by 
^  lawJ^  Whatever  other  remedies  Mr.  J.  had,  be  must  justify 
himself  under  this,  for  it  is-  the  only  one  be  baa  pursued;  he 
took  away  my  property  under  this  act,  and  if  I  can  shewt 
1st.  That  my  case  does  not  come  within  it;  Sd.  That  its  diMc* 
tions  were  not  pursued;  or  ddly,  that  it  is  an  onconstitational 
act,  I  take  away  fixnn  the  president  every  ground  of  defence* 

L  This  is  not  a  case  conung  xoithin  either  the  letter  or  the 
spirit  of  the  act.  The  slightest  recurrence  to  its  piiovisions>  must 
shew  that  its  intent  was  only  ta  eoaUe  the  prnident  to  guani 
against  the  intrusion,  of  a  data  of  men  known  in  the  United 
States  by  the  appellation  of  squatters;  that  its  provisions  con>- 
template  uncultivated  land,  where,  from  the  remotenesa  of  the 
situadon,  a  sufficient  number  of  settlers  mig^t  be  assembled  to 
resist'  the-  ordinary  process  of  law;  but  that  it  could  not  have 
entered  into  the  mind  of  a  single  man  who  concurred  in  paasing 
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tiiie  act,  tluit  k  wts  td  give  the  prekide&t  the  meftns  dt  deprivrng 
Mk  mA\v\A&A  of  a  possession,  ivtrich  perha|)s  might  be  the  ofily 
^▼idence  of  his  tide,  ki  a  populous  city  where  the  datms  of  thfe 
public  could  easity  be  asoeitaiued  by  law,  and  if  well  founded 
cowM  as  easily  be  enforted.  SMmme  die  whole  of  the  act  with 
diis  view,  and  it  witt  be  found  that  its  provisions  and  expres- 
sions  strongly  impress  these  genersd  vA^w^^^ettknientft  and 
taiing' possession  are  forbidden,  as  are  surveys  and  designating 
boundetrits  **  by  marking  trees^  or  oAcrwise.  The  second  sec- 
tion allows  the  actual  settler  to  obtain  permission  to  continue 
on  the  **  tracit  or  tracts  of  land,**  he  may  occupy,  "  not  exceed- 
ing three  hundred  acres**— and  it  is  from  the  **  lands  aforesaid^ 
Aat  is,  from  Such  tract  or  tracts^  that  the  president  is  auAo- 
rised  to  remove  the  settler. 

Att  these  expressions  clearly  indicate  the  species  of  property, 
the  description  of  lands,  which  the  legidatute  intended  to  aflect 
by  this  law-«4md  shew  that  its  spirit  is  violated  by  applying  it 
to  city  lots,  of  which  the  possession,  after  a  long  course  of  ex- 
pensive litigation,  had  been  assured  to  an  individual  by  the  de- 
cree of  a  competent  court. 

The  property  in  question  comes  as  little  within  the  letter,  as 
it  does  within  the  spirit  of  the  law. 

The  first  section,  which,  is  said  (p.  69)  to  be  "  my  part  of  thfi 
acf^y  enacts  *^That  if  any  person  or  persons  shall,  after  the 
^passing  of  this  act^  take  possession  of,  or  make  a  settlement 
**  on  any  lands  ceded  or  secured  to  the  United  States^  by  any 
^  treaty  made  with  a  foreign  nation,  or  by  a  cession  from  any 
^  state  to  the  United  States,  which  lands  shall  not  have  been 
**  previously  sold,  ceded,  or  leased  by  the  United  States,  or  the 
**  claim  to  which  lands,  by  such  person  or  persons,  shall  not 
**  have  been  previously  recognised  and  confirmed  by  the  United 
^  States:  or  if  any  person  or  persons  shall  cause  such  lands  to 
^be  thus  occupied,  taken  possession  of,  or  settled;  or  shall  aur* 
•*  vey  or  attempt  to  survey,  or  cause  to  be  surveyed,  any  saeH 
**  lands;  or  designate  any  boundaries  thereon,  by  marking  trees, 
*♦  or  otherwise,  until  thereto  duly  authorised  bylaw;  such  of- 
**  fender  or  offenders,  shall  forfeit  all  bis  or  their  right,  title,  wad. 
**  claim,  if  any  he  hath,  or  they  have,  of  whatsoever  nature   <wr 
**  kind  the  sane  shril  or  may  be,  ta  the  kmds  aforesaid,  whieK 
"he  or  they  shall  have  taken  possession  of,  or  settled  or  caused 
••to  be  occupied,  taken  possession  of,  or  settled,  or  which  b«  ^^ 
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**  they  shall  have  surveyed  or  attempt  to  survey,  or  causel^  to  be 
*'  surveyed,  or  the  boundaries  thereof  he  or  they  shall  have  de- 
**  siguated,  or  cause\  to  be  designated,  by  marking  trees  or  other- 
**  wise.  And  it  shall  moreover  be  lawful  for  the  president  of  the 
*^  United  States,  to  direct  the  marshal,  or  officer  acting  as  mar- 
"  shal,  in  the  manner  hereinafter  directed^  and  also  to  take  such 
*'  other  measures,  and  to  employ  such  military  force  as  he  may 
**  judge  necessary  and  proper  ta  remove  from  lands  ceded  or 
**  secured  to  the  United  States,  by  treaty,  or  cession  as  aforesaid, 
**  any  person  or  persons  who  shall  hereafter  take  possession  of 
^^  the  same,  or  make,  or  attempt  to  make  a  settlement  thereon, 
**  until  thereunto  authorised  by  law.  And  every  right,  title,  or 
^^  claim,  forfeited  under  this  act,  shall  be  taken  and  deemed  to 
**be  vested  in  the  United  States,  without  any  other  or  further 
^^  proceedings:  Provided^  that  nothing  herein  contained  shall  be 
*^  construed  to  affect  the  right,  title,  or  claim,  of  any  person  to 
^*  lands  in  the  territories  of  Orleans  and  Louisiana,  before  the 
^^  board  of  commissioners  established  by  the  act,  entitled  ^^  An 
^^  act  for  ascertaining  and  adjusting  the  titles  and  claims  to  land 
^^  within  the  territory  of  Orleans  and  the  district  of  Louisiana," 
^^  shall  have  made  their  reports,  and  the  decision  of  congress 
**  been  had  thereon,'* 

To  bring  the  premises  within  the  words  of  this  section,  they 
must  be: 

First,  lands  ceded  or  secured  to  the  United  States* 

Secondly^  possession  must  be  taken  ajier  the  passage  of  the  act 
(3d  March  180r).  But: 

Ist,  These  lands  were  not  ceded  or  secured  to  the  Umted 
States.  The  treaty  of  the  30th  of  April,  1 803,  which  cedes  Loui- 
siana  to  the  United  States,  gives  them  the  sovereignty  of  the 
country,  and  all  public  lots,  buildings,  squares  and  vacant  lands^% 

•  It  is  so  printed  in  the  statute  book,  attempt-^atuef  from  the  context,  how- 
ever, it  seems  it  should  be  attempted^caused, 

f  Same  remark  as  in  the  preceding  note. 

I  See  the  case  of  The  Commonveaith  v.  M^KUfick  etalA  Dallas  292»  where 
these  terms  **  ^aetmt  land**  are  adjudged  not  to  include  property  in  a  city. 

Lands  granted  by  the  British  goremment  before  the  revolution  and  forfeit- 
ed to  Virgfinia,  are  not  *•  vacant,  waste,  or  unappropriated  lands,**  and  could 
not  be  located  as  such  by  a  person  having  a  right  to  locate  lands  under  the 
general  land  law  of  that  state.  Crace  v.  Trutteet  {/*  Me  l^mvcrnQr,  Court  of  Ap- 
peals, Kentucky. 
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bot  by  the  third  article  expressly  provides,  that  the  inhabitants 
ahdl  be  protected  in  their  property.— If  this  land,  then,  was  an 
inherent  part  of  that  which  had,  long  prior  to  the  treaty,  been 
granted  to  those  und^  whom  Gravier  claimed,  they  were  not 
included  in  Uie  cession  to  the  United  States,  and  were  excepted 
out  of  it  by  the  third  article.  That  it  was,  by  the  very  law  of  its 
existence  as  alluvial  property,  an  inherent  part  of  the  original 
grant,  I  think  has  been  sufficiently  shewn.  It  was  then  not  ^*  ceded 
or  secured  to  the  United  StateSy^  but  on  the  contrary  reserved 
for,  and  secured  to  the  proprietors  of  the  original  grant. 

And  2dly,  These  were  not  lands  of  which  the  possession  was 
taien  after  the  passage  of  the  act. 

'  It  has  been  shewn  from  the  nature  of  the  property,  that  a 
constructive  possession  was  all  that  could  have  been  had  in  it, 
until  its  increase  rendered  it  an  object  for  improvement.  That 
from  that  period,  evident  and  notorious  acts  of  ownership  were 
exercised;  public  sales  of  parts  thereof  made  fourteen  years  be- 
fore the  passage  of  the  law,  and  an  actual  occupation,  a  pedis  pos- 
sessioy  taken  of  other  parts  more  than  three  years  before.  These 
acts,  also,  were  made  known  to  Mr.  J.  not  only  by  publications 
but  by  record.  The  judgment  of  the  superior  court,  whatever  may 
be  its  effect  as  to  the  title  of  the  United  States,  ought  certainly  to 
l^ave  been,  at  least,  presumptive  evidence  to  the  president,  of  the 
facts  asserted  in  it;  he  ought  in  common  decency,  in  common 
justice  to  the  characters  of  the  judges,  to  have  supposed  that 
they  would  not  have  asserted  on  their  oaths  of  office,  that  as 
fact,  which  was  not  proven  before  them,— -and  to  have  had  at  < 
least  respect  enough  for  men  of  his  own  choice,  to  have  sup- 
posed them  capable  of  knowing  when  a  fact  was  proved  or  not. 

That  judgment  rendered  by  men  of  abilities  and  integrity, 
rendered  after  two  years  most  laborious  hearing  of  the  cause, 
on  the  spot  where  the  facts  were  controverted,  against  the  popu- 
lar side  of  the  question,  in  defiance  of  clamour  and  riot;  that 
judgment  quieted  the  plaintiff  in  his  enjoyment  of  the  property, 
but  did  not  give  him  a  new  possession.  It  referred  to  that  which 
he  had  always  enjoyed,  and  made  perpetual  an  injunction  against 
disturbing  him,  which  had  been  granted  at  the  beginning  of  the 
suit,  two  years  before  the  passage  of  the  law. 

But  because  I  took  possession  by  virtue  of  my  purchase  from 
Gravier,  after  the  passage  of  die  law,  my  possession  is  not  to 
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be  protected.  He  could  oot  have  dispMsetsed  Gtmvier,  becauti 
his  possession  was  aQterior,  but  he  majr  dispossess  mc  who  pur- 
chased  that  possession,  because  mine  was  posterior  to  it.  WImiI 
monstrous  doctrine!  Ana  I  eternidly  obUjged  to  he  repeating  the 
Jirst  principles  of  law,  to  one  of  tJ^Jlf'st  lawyers  in  the  Utiited 
States? 

That  the  vendee  has  all  the  rights  of  the  vendor;  that  die 
possession  of  the  one,  is  continued  to  the  other,  so  as  to  effect 
even  a  title  by  prescription,  is  now  for  the  f  rst  time  called  ia 
doubt.  It  is  true  in  all  laws  and  parttcularij  well  settled  in  the 
civil-^^^  Quotiens  autem  dominium  transfertur;  ad  enm,  qui 
accipit,  tale  transfertur,  quale  futt  apud  eum  qui  tradit."  Dig;  ' 
de  adq*  rer.  Dom.  L  30.  s.  1.  The  only  question  is,  what  posses- 
sion  had  the  person  from  whom  I  purchased?  I  say  a  complete 
one,  a  possession  in  fact,  a  possession  in  law,  a  possession  shewn 
by  record,  and  a  just  possession. 

^^  yuste  possidet  qui  auctore  praHore  possidet,*^  Dig.  de  adquir. 
vel  amitt.  possess-  1.  1 1.  ^^  He  is  a  just  possessor  who  is  in  by 
the  authority  of  the  judge.**— Gravier  was  in  by  the  authority  of 
the  judge,  by  virtue  of  the  injunction  issued  in  April  1806,  more 
than  a  year  before  the  passage  of  the  law. 

Gravier's  possession  was  my  possession,  it  was  a^'Eia^  one  and 
was  long  anterior  to  the  passage  of  the  law. 

If  this  were  not  true,  every  purchaser  of  property  in  this 
country,  since  the  3d  of  March  1807,  would  be  liable  to  be  dis- 
possessed by  the  words  of  this  act,  although  the  seller  had  been 
in  possession  from  time  immemorial.  It  is  clear  then,  that  the  act 
contemplated  a  new^  not  a  contintied  po6session,although  the  pos- 
sessor might  be  changed.  Mr.  Jefferson,  (p.  69),  affects  to  tUnk 
that  my  counsel  contend  for  what  he  calls  a  remitter  of  posses- 
sion under  the  judgment,  and  says  he  will  shew  the  judgment  to 
be  void,  as  being  given  by  incompetent  judges.  In  the  first 
place  neither  my  counsel  nor  myself,  have  contended  for  any 
thing  like  a  remitter.  We  had  said  what  I  have  just  repealed, 
that  my  possession  is  a  continuance  of  Gravier*Sy  that  the  pos* 
session  is  entire,  though  the  person  of  the  possessor  is  changed^ 
and  we  rely  on  the  judgment  only  as  evidence'  of  the  Jact  of 
possession,  not  as  giving  us  any  right  against  those  who  were 
no  parties  to  it.  Sensible  of  the  weakness  «f  lus  argumoK  on 
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this*  p^ty  Mr.  J^iErMoil  b  reduced  ¥>  a  tfecetaky  whick  woyM 
deserve  our  pity,  if  the  expedieat  he  adopta  td  relieve  it,  did 
not  exeiie  feeliBgft  of  a  different  descriptiotK 

^*  If  (aa^rs  he)  the  jadgment  of  the  Court  had  been  a  remitter/' 
ihaft  ie,  if  my  potaesston  should  be  deemed  a  conttnoatiott  of  Gr lU 
Tier's^.awl  of  course  not  aubsequeilt  to  the  law,  ^^  then  I  should 
have  observed  that  the  order  had  been  ejteouted  on  a  person  iiol 
ceanpreheaded  la  it,  for  it  was  expressly  restrained  to  poesessioas 
ttiken  after  diedd  of  March,  1807*  In  that  case  the  marshal  muat 
justify  himself  not  under  the  order,  but  ia  virtue  of  his  per* 
•ooal  right  to  remove  a  nuisance.^  What?-*-1rhe  whok  of  this 
tMosactfcm,  then,  is  a  trap  for  the  pookr  marshal:  you  have  word- 
ed your  order  in  such  equivocal  terms^  that  though  he  should 
dos  ^h^t  you  acknowledge  it  was  yoitr  intention  he  ahould  do^ 
your  order  should  be  no  justification  for  him;  acting  under  the 
mandate  of  the  Presid^it,  that  mandate  ianot  to  be  hia  warrant, 
but  he  ia  to  justify  himself  for  taking  possession  of  die  Batture, 
as  of  ^  Lan^  ceded  to  the  United  Siate^^  under  his  right  to  re* 
move  a  nuisance  which  he  never  did  remove,  and  whicb  both 
you  and  he  well  knew  waa  no  nuisance* 

Is  the  whole  of  this  transaction,  then,  we  find  a  conaciousnesa 
of  wTODg,afeart  from  the  very  commencement,  of  legal  investi- 
gation, and  a  studied  contrivance  to  shield  himself  from  the 
consequence  of  his  illegal  acts,  at  the  expence  of  those  by  vi^faose 
ministry  they  were  carried  into  execution;  and  this  suggestion 
1^  whichi  Mr.  J«  endeavours  to  escape  from  the  responsibility 
oiF  the  act,  and  throw  it  on  an  honest  man  who  would  hav^e  lost 
his  office  if  he  had  refused  tb  obey;  this  generous  contrivance 
by  which  the  marshal  is  left  to  escape  as  he  can,  behind'  the 
poor  paper  defence  that  is  prepared  for  him,«*-all  this  is  of 
» piece  with  the  plea  made  in  Virginia,  that  I  ought  not  to  sus-* 
tain  my  action  against  the  principal  aggressor,  because  I  had  not 
brought  in  his  instrument  to  share  the  penalty  and  eaM  him  of 
its  load. — ^^  In  that  case  the  marshcd  must  justify  himself  not 
under  the  arder^  but  his  penonal  right  to  remove  a  nuisance.'' 
Not  so,  sir;  the  principal  aggressor  is  not  so  easily  to  escape;  it 
.  is  not  the  marshal  who  is  to  ju^ify  himself,  but  the  President 
who  directed  him;  the  order  is  notto  be  withdrawn,  in  order  to 
nmke  room  for  the  abatement  of  the  nuisance;  the  mandate  and 
its makery  must  andishall  stand  befiare  the  public,  at  least,  if  I 
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cannot  bring  them  before  a  Court,  and  this  last  poor  effort  of 
evasion  and  chicane  shaU  be  of  no  avail. 

If  Mr.  Livingston's  possession  was  anterior  to  the  passage  of 
the  act,  then  the  warrant  ought  not  to  have  been  executed  on  him; 
the  marshal  then  has  exceeded  his  authority  and  cannot  use  die 
mandate  as  his  justification,  because  he  was  ordered  to  dispos- 
sess those  only  who  had  taken  possession  q/ier  the  3d  of  Marchy 
1807.  This  is  Mr.  JeflTerson's  reasoning,  but  he  does  not  tell  us, 
diat  when  he  issued  the  warrant,  he  was  as  perfecdy  acquainted 
as  be  now  is,  with  the  date  of  my  possession,  and  the  circum- 
stances  under  which  it  was  taken.  What  then  was  his  intenUon, 
that  it  should  be  executed  on  me  or  not?  If  he  did  not  intend 
that  it  should  be  so  executed,  why  was  it  issued?  If  he  did,  with 
what  decency  can  he  now  attempt  to  throw  the  responsibility  on 
his  officer  for  doing  that  which  he  intended  he  should  do.~-The 
quibble  therefore  drawn  from  the  words  of  the  order  will  not 
serve  him,  for  he  has  made  the  marshal's  act  his  own,  not  only 
by  previous  intent  but  subsequent  ratification.  He  has  reported 
it  to  Congress,  he  has  acknowledged  and  vainly  attempted  to 
justify  it  to  the  world,  as  his  own,  and  ratification  renders  the 
principal  liable  as  well  for  the  torts  as  the  contract  of  the  agent. 
^^Dejicitetqui  mandat."  Dig.  50.  17. 153.. He  expels  ano- 
ther by  whose  command  it  is  done. 

*^  Sed  et  si  quod  alius  dejecit,  ratum  habuero,  sunt  qui  putent 
(secundum  Sabinum  et  Cassium,  qui  ratihabitionem  mandato 
comparant)  me  videri  dejecisse,  interdictoque  isto  teneri:  et  hoc 
verum  est,  rectiiis  enim  dicitur,  in  maleficio  ratihabitionem  man-  • 
dato  comparari."  D.  43.  16.  1.  s.  14. 

**  But  if  I  radfy  the  act  of  expulsion  done  by  another,  there 
are  those  who  think  (with  Sabinus  and  Cassius,  who  place  a 
ratification  and  an  audiority  on  the  same  footing),  that  I  shall 
be  deemed  to  have  made  the  expulsion  myself,  and  be  bound  by 
this  interdict  {undi  vi);  and  this  is  true:  for  it  may  properly  be 
said  that  in  torts  a  ratification  is  equal  to  a  command.** 

Whatever,  then,  were  the  terms  of  the  mandate,  it  was  intend- 
ed to  operate  on  my  possession,  (the  date  of  which  was  known 
when  it  isaued).  It  was  executed  according  to  the  intent,  and 
he  who  issued  it,  ratified  the  execution.  Therefore  if  I  have 
shewn  my  possession  to  be  prior  to  the  law,  I  shew  an  illegal  act, 
and  prove  Mr.  Jefferson  himself,  not  the  marshal,  alone  guilty 
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of  it,  and  on  this  point,  as  Well  as  the  former,  I  may  flatter  my« 
self  with  having  proved,  that  neither  my  property  nor  my  pos- 
session of  it,  came  within  the  purview  of  the  act  of  Congress. 
But  if  tney  had  been  embraced  by  it,  the  act  of  dispossession  was 
not  the  less  illegal,  because: 

II.  The  directions  of  the  act  were  not  pursued. 

Soon  after  the  United  States  had  taken  possession  of  Louisi- 
ana under  the  treaty,  an  act  was  passed,  of  which  the  object  was 
to  discover  what  tracts  of  land  had  been  legally  granted  by  the 
former  sovereigns,  and  how  much  was  still  vacant.  It  directed 
that  persons  claiming  lands,  should  exhibit  their  titles  to  boards 
of  commissioners  appointed  for  that  purpose,  by  the  first  day 
of  March,  1806,  which,  by  a  subsequent  law,  was  extended  to 
the  first  day  of  January,  1808*— This  exhibition  of  title  is  made 
obligatory  on  the  claimants  under  incomplete  titles,  optional  V9\xh 
those  proprietors  whose  grants  were  formal  and  complete.  Act 
of  the  2d  of  March,  1805.  Sect.  4. 

The  claimants  under  complete  grants  having  their  title  secur- 
ed by  the  treaty,  were,  as  we  see,  under  no  necessity  of  filing 
their  claims.  Those  only  who  wanted  a  further  con^rmation 
from  the  new  government,  were  obliged  to  do  it. — ^That  under 
which  this  land  was  held,  being  a  complete  grants  those  who 
claimed  under  it,  did  not  deem  it  necessar}'  to  incur  the  expence 
of  laying  their  title  before  the  commissioners,  and  this  is  a  full 
answer  to  Mr.  Jefferson's  declamation,  about  my  declining  or 
passing  by  "  the  preparatory  tribunal  of  the  commissioners."* 
It  was  left  at  my  option,  whether  I  would  submit  my  title  to 
their  inspection,  or  not,  and  we  shall  presently  see  that  the  time 
given  me  by  law  to  make  this  election  was  not  allowed. 

There  is  another  law  of  the  United  States,  supplementary  to 
the  former  respecting  lands,  which  is  approved  on  the  same  day 
with  that  under  which  the  warrant  was  issued,  but  being  two 
chapters  before  it  in  the  statute  book,  was  probably  passed  by 
the  two  houses  some  time  before.  This  law  extends  still  further 
the  time  for  the  exhibition  of  claims,  to  the  1st  of  July, 
1808,  declaring  that  *'*'  persons  delivering  such  notices  and  evi- 
dences shall  be  entitled  to  the  same  benejit^  as  if  the  same  had 
been  delivered  within  the  time  limited  by  the  former  acts,"  and 
which  gives  (by  the  4th  section)  to  the  commissioners  the  right 
of  Jinally  deciding  all  claims  for  a  quantity  not  exceeding  one 
league  square  of  land,  in  favor  of  any  one  or  his  legal  represen- 
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tativct  who  was  an  inhabitant  of  the  province  on  the  20th  of 
December,  1803. 

The  firat  section  of  the  law  under  which  the  mandate  issued, 
we  have  seen«  contains  a  proviso  that  ^  nothing  therein  contain- 
ed, shall  be  construed  to  affeci  the  rights  title  or  claim  of  any  per- 
son to  lands  in  this  territor>'— until  the  commissioners  shall  have 
made  their  reports,  and  Congress  shall  have  decided  thereon." 
—Now  as  this  proviso  is  contained  in  ^'^  my  part  of  the  act^'^  I 
must  be  entitled  to  its  benefit;  and  as  the  commissioners  did  not 
make  their  reports  until  the  end  of  1812,  and  Congress  have 
not  yet  decided  on  them,  I  have  a  right  to  protest  against  any 
construction  of  the  section,  which  affects  my  "  right,  title  or 
claim,''  and  most  assuredly  that  construction  affects  them  all« 
which  supposes  it  to  vest  in  the  president  the  power  of  dispos* 
sessing  me  by  force,  whhout  a  hearing.  Does  it  not  affect  my 
right  to  lands,  to  give  another  the  legal  power  to  deprive  me  of 
their  enjoyment?  The  exercise  of  this  power  is  a  temporary 
destruction  of  my  rights.  Let  us  distinguish;  the  casual  loss  of 
possession  does  not,  indeed,  absolutely  destroy  my  right  to  the 
land,  but  giving  another  the  legal  power  to  dispossess  me,  doea 
affect  it,  because  it  creates  aright  in  that  other  to  expel  me,  which 
is  inconsistent  with  my  right  to  enjoy.  There  cannot  be  two  in* 
consistent  rights  to  the  same  thing.  The  right  to  enjoy  is  inherent 
to  the  right  of  property;  whatever  interferes  with,  a  fortiori, 
whatever  de3troy8  it,  must  affect  that  right.  Therefore  a  right 
given  to  another  to  expel  me  from  my  land,  affects  my  right  xm 
tiie  land,  and  as,  by  the  very  word^  of  the  proviso,  the  power  to 
affect  my  right  b  limited  to  the  happening  of  events  which  had 
not  then,  and  have  not  yet  taken  place,  it  follows  irresistibly,  that 
having  done  an  act  which  does  effect  my  right,  he  has  done  that 
which  was  not  warranted  by  the  law,  in  other  words  he  has  not 
pursued  its  provisions. 

Taking  his  usual  liberty  with  the  text  of  every  law  that  stands 
in  his  way,  Mr.  Jefferson  quotes  the  proviso  thus,  (page  69): 
♦*  Providing  however  that  this  removal  shall  not  affect  his  clatm^ 
until  the  commissioners  shall  have  made  their  reports,  and 
Congress  decided  thereon.''— -And  he  takes  care  to  connect  it 
with  the  enacting  clause,  by  placing  it  between  the  same  in- 
verted commas^tm  being  z  continuation  of  the  same  trxf.— Never 
was  there  a  more  flagrant  perversion.  If  the  law  bad  really  de- 
clared, as  thb  £edse  quotation  makes  it  declare,  that  the  removal 
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ibouU  not  nffect  the  claim,  fcc,  then  it  might  have  been  uiidct'' 
-stood  to  audiorize  the  removal;  but  the  proviso  says  nothmf 
ottbe  effect  the  removal  is  to  have  on  the  claim;  its  worda  are: 
^Provided  that  nothing  R£K£I9  contained,  shcM  be  can^ 
€trued  to  affect^  &c.  What  was  themn  contained?  Not  the 
removal^*^-^9t  is  not  contained  in  the  law, — but  the  potuer  to 
remove^  and  the  law,  then,  substituting  this  synonymous  phrase, 
would  read  thus:  Provided  that  no  power  herein  given  to:  tbt 
president^  shall  be  construed  to  affect  the  rights  claim^  or  titk 
&fc.  until  the  commissionersy  &Vr.  If  the  intent  of  the  proviso  had 
been  such  as  Mr.  Jefferson  supposes,  the  language  he  ascribaa 
to  it,  would  have  been  in  truth  adopted;  if  it  had  intended  that 
the  president  might  remove  from  the  possession,  and  that  the 
party  might  afterwards  discuss  his  eventual  right  to  recover  it, 
before  the  commissioners,  the  expression  removal  >,  or  sooie 
other  equivalent  one  would  have  been  employed;  but  even  then 
we  should  be  at  a  loss  to  account  for  the  subsequent  liitoitation, 
^  until  the  commissioners  shall  have  reported*"  The  removal 
shall  not  itfect  the  daim  until  the  report  is  made  and  decided 
on.  Shall  it  then?  certainly  not;  according  to  Mr.  J.'s  construc- 
tion, the  removal  is  to  keep  every  thing  in  statu  quo;  it  cannot, 
according  to  his  sense  then,  Ojffict  the  right  any  more  after,  thfm 
it  did  before  it  took  place,  and  the  limitation  therefore,  as  he 
reads  die  phrase,  is  nonsense.  But  as  I  construe  it  every  diingta 
consistent;  the  president  shall  have  die  right  of  removal,  but  be 
shall  not  exercise  it  aa  to  the  lands  in  Orleans  or  Louisiana, 
until  the  commissioners  shall  have  reported,  and  Congress  sball 
have  confirmed  their  report.  Why  this  proviso  in  favor  of  these 
territories?  Because  commissioners  were  then  occupied  in  de* 
termining  what  were  the  lands  ceded  to  the  United  States^  to 
what  lands  they  had  conferred  the  title;  in  short,  in  ascertaining 
by  their  reports  the  facts  on  which  alone  the  President  was  em- 
powered to  act.  My  construction  allows  tbe  President  to  act 
in  something  like  a  legal  form;  by  adopting  it  and  restraining 
his  right  of  removal  to  the  time  when  the  reporu  of  the  com- 
ttiissiooers  shall  have  been  confirmed,  he  will  at  least  have  some 
evidence  of  the  facts  and  of  the  dates:  that  evidence  will  have 
been  collected  in  something  like  a  legal  form,  the  party  will  have 
had  an  opportunity  of  producing  his  witnesses,  and  knowing 
those  who  have  appeared  against  him,  and  a  substittite  of  some 
sort,  will  have  been  provided  for  the  inquest  of  office.  But  by 
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the  interpretation  given  to  the  proviso  by  Mr.  Jeffinvon,  the 
President  must  proceed  without  any  means  of  ascertaining  the 
facts  which  alone  render  his  measures  legal,  should  he  wish  to 
proceed  correctly;  and  what  is  worse,  he  may  proceed,  should 
h^  be  guided  by  unworthy  motives,  he  may  proceed  directly  con- 
trary to  the  intention  of  the  law.  As  on  this  construction  he  is 
aole  judge,  both  of  the  evidence  used  and  of  the  naeans  of  ob- 
Odning  it,  he  may  listen  only  to  his  own  suspicions  or  the 
secret  denunciations  of  others,  he  may  consult  the  private  inter- 
est  of  his  favorites  or  his  own  popularity,  and  masking  the  whole 
with  the  appearance  of  zeal  for  the  public  interest,  he  may 
chuse  the  innocent  victims  of  the  law  among  his  enemies,*  and 
suffer  guilty  aggressors,  who  have  the  merit  of  supporting  him, 
to  escape;  he  may  do  all  this  with  impunity,  because  whenever 
called  on  to  account  for  his  conduct  either  before  the  public  or 
his  constitutional  judges,  he  may  say,  as  Mr.  J.  h^  said,  if  I 
erred,  it  was  an  error  of  judgment,  die  law  made  me  the  judge 
of  the  evidence  and  I  thought  it  sufficient.-^hould  the  plain 
language  of  the  law  be  followed,  no  such  excuse  could  be  al- 
lowed, for  the  report  of  the  commissioners  would  have  ascer- 
tained the  facts,  and  have  left  the  President  no  occasion  for  the 
application  of  his  judgment  to  the  evidence. — Which  of  these 
constructions,  then,  is  most  probably  the  true  one,— that  which 
leaves  every  thing  to  the  discretion  of  one  man,  which  makes 
him  judge  of  law,  of  fact,  and  executor  of  his  own  decisions, 
which  permits  him  to  take  evidence  in  secret,  and  even  allows 
him  to  act  without  it,  which  destroys  all  responsibility,  and 
gives  a  ready  excuse  for  every  act  of  violence,— or  that  which 
confines  the  executive  to  executive  duties,  which  ascertains 
facts  by  the  open  examination  of  witnesses,  prevents  every  act 
of  expulsion  until  the  fact  is  ascertained  to  warrant  it,*— and  af- 
fords no  excuse  for  a  wanton  act  of  oppression.  Surely  in  a 
government  of  departments,  there  can  be  no  hesitation  in  de- 
ciding on  this  alternative. 

Thus  we  find,  that  in  the  first  section,  which  be  emphatically 
terms  ^*  my  part  of  the  act,*'  there  are  provisions  that  ought  to 

*  *— -  Nunquam,  si  quid  mlhi  credis»  amavi 
Hunc  hominem.— Sed  quo  cecidit  sub  crimine?  quisnam 
Delator?  quibus  indiciis?  quo  teste  probavit? 
Nil  HORUM:   verbosa  et  n^randis  epittola  venit 
A  Caprels.— Ben^  habet»  nil  plus  interrogo.  Juv.  Sat  x. 
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have  protected  my  property  from  this  violence.  But  this  is  not 
the  only  proviso  overlooked  on  this  important  occasion.  By  the 
first  section,  we  have  seen  that  the  president  was  authorised  to 
direct  the  marshal,  in  the  manner  therein  after  directed^  to  re- 
move from  lands  ceded,  8cc.  In  order  to  determine  whether  the 
law  has  been  pursued,  we  must  inquire  what  is  the  manner  of 
directing  the  marshal,  that  is  therein  after  directed.^^The  second 
section  coptains  no  provision  pn  this  subject;  it  relates  to  per- 
sons residing  on  lands  belonging  to  the  United  States;  and  di- 
rects a  mode,  by  which,  provided  the  party  renounces  all  claim, 
he  may  obtain  permission  to  remain  on  the  land.-— The  third 
section  provides  for  the  registry  of  such  permissions. — ^The 
fourth  and  last  section,  only,  contains  these  directions;  and  in 
the  first  line,  we  find  a  provision  which  has  been  totally  disre- 
garded. *^  It  shall  be  lawful,  (says  this  section)  after  the  first 
day  of  January  nexty^  for  the  marshal,  under  such  instructions 
as  may  for  that  purpose  be  gived  by  the  president  of  the  United 
States,  to  remove  from  the  lands  aforesaid,  any  and  every  per- 
son who  shall  be  found  thereon,  and  who  shall  not  have  obtained 
permission  to  remain  thereon  as  aforesaid. 

There  is,  then,  a  provision,  that  three  months'  previous  notice 
shall  be  given  to  those,  who  were  settled  on  such  lands  prior  to 
the  passage  of  the  act;  and  imposes  a  penalty  on  them  for  non- 
compliance with  such  notice.  It  then  points  out  clearly,  and  expli- 
citly, the  nature  of  the  evidence  required,  in  these  words:  "  and 
the  certificate  of  the  proper  register  or  recorder,  shall  be  a 
sufficient  evidence,  that  the  tract  of  land  which  was  occupied  by 
the  offender,  had  not  been  previously  sold,  leased  or  ceded  by 
the  United  States;  that  the  claim  to  such  tract  had  not  been  re- 
cognized and  confirmed  by  the  United  States;  and  that  the  per- 
son occupying  the  same,  and  removed,  or  to  be  removed,  had 
not  obtained  permission  to  remain  thereon,  in  conformity  with 
the  provisions  of  this  act."  Then  another  proviso,  that  nothing 
in  this  section  contained,  (and  note,  that  this  is  the  only  section, 
which  directs  the  manner  of  authorising  the  marshal  to  remove) 
shall  be  construed  to  apply  to  any  person  claiming  lands  in  the 
territories  of  Louisiana  and  Orleans,  whose  claim  shall  have 
been  filed,  with  the  proper  commissioners,  before  the  first  day 
of  January  next. 

Now,  what  can  be  said  for  the  open  contempt  of  every  provi- 
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81011  of  this  fourth  section,  to  which  the  first  refers  the  {Nresident 
for  the  manner  in  which  he  is  to  direct  the  removal? 

Its  operation  is  limited  to  some  time  after  the  1st  of  January, 
1808;  yet  on  the  30th  of  November  preceding,  he  signs  die 
warrant.  It  is  not  to  apply  to  any  person  in  this  territory,  who 
shall  have  filed  his  claim  before  the  1st  of  January,  1808;  yet, 
withotit  waiting  to  see  whether  I  would  file  such  claim,  the 
mandate  is  issued  a  month  before  that  day.  Should  this  last 
objection  be  answered  by  saying,  that  the  event  has  shewn,  diat 
I  did  not  file  my  claim  before  the  1st  of  January,— I  reply,  this 
does  not  excuse  the  illegality  of  die  warrant;  the  law  does  not 
audiorise  him  to  command  the  marshal  to  remove  such  as  he 
believes  will  not  file  their  claims  before  the  period  assigned^ 
but  only  such  as  have  not  done  it.  He  was  therefore,  if  he  in* 
tended  to  observe  the  law,  obliged  to  wait  the  expiration  of 
that  period.  Should  he  attempt  to  obviate  the  first  objection,  by 
saying,  diat  the  limitation  relates  to  the  execution  of  the  order 
by  the  marshal,  not  the  giviog  it  by  the  president,  I  answer, 
that  this  is  at  war  with  the  spirit,  and  even  the  letter  of  die  act; 
which  clearly  intended  to  fix  the  period  at  which  the  commis* 
sioners'  power  ceased,  as  the  one  at  which  that  of  the  president 
should  begin;  for  this  plain  reason,  that  inquiry  should  precede 
action;  that  facts  should  be  stated  before  a  conclusion  could  be 
formed;  that  sentence  should  go  before  execution. 

And  I  further  reply  to  both  these  answers,  by  remarking  that, 
though  the  first  dav  of  January  was  designated  by  both  the  pro* 
visions  I  have  pointed  out,  yet  that  period  is  fixed,  only  because 
it  was  the  time  limited  for  the  commissioners  to  receive  claims; 
and  that  this  period  was  extended  to  the  first  day  of  July  fol- 
lowing, by  an  act  psLsstrd  the  3d  of  March,  1807;  which  express- 
ly provides,  that  **  persons  delivering  such  notices  and  evi- 
dences, (before  the  1st  of  July,  1808)  shall  be  entitled  to  the 
same  benejity  as  if  the  same  had  been  delivered  within  the  time 
limited  by  the  former  acts,**  (before  the  Ist  of  January,  1808.) 
Now,  I  ask,  whether  exemption  from  removal  was  not  a  benefit  t 
would  have  been  entitled  to,  by  delivering  my  claim  before  the 
1st  of  January,  1808,  by  the  former  act?  If  so,  it  is  secured  to 
me  by  the  act  of  180r,  provided  I  file  the  claim  before  the  first 
day  of  July.  Yet,  Mritbout  waiting  to  know  whether  I  will  file 
it,  even  before  the  1st  of  January,  the  warrant  is  issued  in  No- 
vember, by  the  president,  and  the  marshal  executes  it  in  Ja- 
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Buary:  ia  defiance  of  the  law  which  explicitly  gave  me  until  July 
ta  perform  the  act^  on  the  failure  of  which  alone  I  could  be 
dispoBseaaed.  In  this,  also,  ^e  directiona  of  the  act  have  been 
disregarded,  even  if  mine  were  a  case  coming  within  it. 

If,  however,  this  act  comprehends  such  a  case  as  mine,  and 
authorises  such  proceedings  as  have  been  had  against  me,  it 
will  cost  no  great  trouble  to  shew, 

III.  That  it  ia  uncomtitutionaL 

The  government  of  the  United  States,  is  one  of  departments. 
With  some  exceptions,  the  three  great  branches  are  kept  per- 
fectly distinct.  Those  exceptions  being  clearly  pointed  out, 
prove  the  rule.  The  president  participates  in  the  duties  of  the 
legislative  branch  by  his  qualified  vetOi  the  senate,  with  those 
of  the  executive,  in  confirming  appointments;  and  both  the 
senate  and  house  of  representatives,  with  those  of  the  judiciary, 
by  their  agency  in  preferring  and  trying  impeachments.  No 
duties,  however,  mingling  with  those  of  the  other  depanments, 
have  been  prescribed  by  the  constitution  to  the  judiciary. 

An  act  imposing  the  duties  of  one  of  these  branches  upon 
either  of  the  others,  is  unconstituuonal.  One  arming  a  single 
branch  with  the  powers  of  the  others,  is  tyrannical  as  well  as 
unconstitutional.  Whatever  tends  to  this  effect  in  its  conse- 
quences, sins  against  the  spirit  of  the  constitution-^whatever 
produces  it  direcdy,  violates  its  letter. 

To  prescribe  rules  by  which  a  question  of  property  shall  be 
determined,  is  a  legislative  act.  To  decide  that  question,  is  a 
judicial  one;  and  to  carry  that  judgment  into  effect,  belongs  to 
the  executive  power.  In  our  constitution,  congress  enact  the 
rules  of  evidence.  One  branch  of  the  judiciary  ascertains  the 
fact,  to  which  the  other  applies  the  law;  and  the  president,  by 
his  ministers,  executes  the  sentence.  There  b  harmony  as  well 
as  justice  in  this  distribution.  Whatever  inverts  it,  is  unconsti- 
tutional and  tyrannical.  To  prescribe  what  aas  are  necessary 
to  acquire  or  to  preserve  property,  is  an  exertion  of  legislative 
power.  Should  it  be  exercised  by  the  judiciary ^  as  the  same 
power  that  makeii  may  alter,  there  would,  in  fact,  be  no  rule;  it 
would  vary  with  every  case.  Law  is  nothing  but  the  expression 
of  legislative  will.  In  cases  where  judges  are  legislators,  we 
should  have  no  law  but  the  judges*  willi  consequently,  no  fixed 
law  as  a  guide  for  judicial  decisions.  Such  a  state  would  be  one 
of  miserable  servitude;  and  admit  of  no  increase,  but  that  which 
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would  result  from  adding  to  the  right  of  making  and  expound- 
ing laws,  the  power  of  executing  them.  There  can  be  no  civil 
liberty  in  the  government  where  this  confusion  of  power  gene- 
rally prevails;  and  the  constitution  of  a  country  is  less  perfect, 
in  proportion  to  the  number  of  pahicular  cases  in  which  it  is 
admitted.  By  our  constitution,  this  intermixture  of  powers  is 
sanctioned  only  in  the  instances  already  pointed  out.  Whatever 
act,  therefore,  multiplies  these  cases,  is  unconstitutionaL  ~ 

Let  us  test  the  law  now  under  consideration,  or  rather  Mr. 
Jefferson's  practical  construction  of  it,  by  these  principles.  It 
authorises  him  to  remove  persons,  who  have  taken  possession  of 
lands  belonging  to  the  United  States  before  a  particular  period. 
Whether  certain  lands  belong  to  the  United  States,  whether  a 
certain  individual  has  taken  possession  of  them,  and  at  what 
period,  prejudicial  questions.  The  removal  that  takes  place 
after  their  decision,  is  undoubtedly  an  executive  act.  But  by 
Mr.  Jefferson's  construction  of  the  law,  and  his  practice  under 
it,  both  these  duties  devolved  upon  himself,  and  produced  an 
union  of  judicial  and  executive  powers.  But  before  a  decision 
could  be  made  on  the  question  of  property  or  possession,  some 
rules  of  evidence  must  be  formed,  some  law  by  which  the  de- 
cision is  to  be  made;-»what  shall  be  the  evidence  of  property— 
what  of  possessions-shall  it  be  written  or  oral,  positive  or  pre- 
sumptive— ^how  this  evidence  is  to  be  produced^-shall  it  be 
taken  in  the  presence  of  the  person  interested,  or  ex  parte  only— 
shall  he  have  the  privilege  of  producing  proof— shall  he  be 
heard  by  counsel?  The  solution  of  these,  and  many  other  ques- 
tions of  the  like  nature,  are  so  many  laws  which  must  be  pro- 
vided for  the  judge.  If  he  be  allowed  to  make  them,  he  has 
then  legislative  power.  But  this  is  precisely  what  Mr.  Jeffersott 
has  done,  and  what  he  thinks  the  law  allows  him  to  do.  The 
law  then,  by  his  construction  of  it,  gave  him,  as  president,  legis- 
lative, executive  and  judicial  powers;  and,  of  cburse,  if  there  be 
any  truth  in  the  principles  I  have  laid  down,  must  be  unconsti- 
tutional. 

On  the  last  division  it  may  be  answered,  that,  although  the 
act  gives  no  rules  of  evidence,  it  does  not  necessarily  follow,  that 
it  delegates  the  power  to  make  them;  and  that  there  are  laws 
already  in  existence  on  this  subject.  To  this  I  reply,  that  those 
rules  relate  to  the  common  course  of  judicial  proceeding  in 
courts;  and  that  when  powers  are  given,  totally  inconsistent 
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with  that  course  of  procecdiog,  another  set  of  roles  must  be  pr^ 
▼ided.  And  of  this  opinion  Mr.  Jcflerson  seems  to  have  been^ 
for  there  is  not  a  rule  of  judicial  proceeding,  that  he  has  not 
discarded— 4iot  a  principle  of  evidence,  that  he  has  not  vio^ 
lated — not  a  maxim  of  justice,  that  he  has  not  trodden  under 
foot  in  the  course  of  this  investigation.  His  evidence  wa«  tPi 
parte — taken  in  secret;  and  what  evidence?  quo  teste?  quibu9^ 
indiciis?  Deeds?  Documents?  depositions  of  witnessc&.^**No* 
thing  of  the  kind:  nil  horum^  as  in  the  passage  from  Juvenal  be« 
fore  quoted.*  What,  then?— Again  in  the  language  of  the  Roman 
satyrist,  verbose  et  grandis  epistola  venit.  He  had  the  letters  of 
a  man  known  to  be  at  variance  with  me,  sCnd  the  argument  of  a 
counsellor,  who^e  duty  it  was  to  invalidate  my  title,  and  who 
bad  been  professionally  employed  for  that  purpose.  This,  I  am 
well  convinced,  is  all  he  had;  for,  whatever  shreds  of  proof  he 
may  have  patched  together  since,!  I  have  the  strongest  pre- 
aumpfive  testimony  be  had  nothing  better  then*  With  this,  and 
this  alone  be  was  satisfied.  Bene  habety  nUplus  inter rogo* 

•P.  244. 

f  A  few  months  after  the  transaction,  I  wrote  to  Mr.  Rodney » to  whose  ad- 
vice I  was  always  referred  for  a  justification  of  the  proceedinff.  I  vfrote  to  hini, 
to  intreat  that  he  would  let  me  have  a  copy  of  his  opinion,  and  give  me  the  evi- 
dence "OD  which  he  had  founded  it  I  conclude  one  of  my  letters  on  this 
subject  to  him  thus: 

**  I  give  you  at  foot  a  list  of  the  documents  I  have  seen,  trusting,  that  if  there 
are  any  others,  which  you  have  made  the  basis  of  your  advice,  you  will  com- 
municate them.'*  At  foot  was  this  note:  '*  List  of  documenu  furnished  to 
fiqipovt  the  title  of  the  United  States,  which  I  have  seen^-*l.  Mr.  Derbigny*s 
statement  and  oinnion.  2.  Examen  de  la  sentence.  3.  Pieces  probantes.  4.  Re* 
solution  of  the  corporation  of  New  Orleans,  reqiu  sting  the  governor  to  titke 
measures  to  assert  the  title  of  tht.  United  States  5.  A  letter  from  gt>vernor 
Claiborne,  stating,  among  other  things*  that  he  f^tUtvea  Mr.  Derbigny's  state- 
ment of  facts  to  be  correct  6.  Extracts  from  the  Dchberations  of  the  Cabddo.*' 
To  this  letter,  in  which  I  not  only  apply  seriously  to  his  recollection,  but  aid 
it,  as  far  as  lay  in  my  power,  by  poiuing  out  the  papers  I  hs4  since  seen,  the 
ftttoraey-general  repUes;  **  My  impression  is,  that  the  statement  of  Mr.  Der- 
tigny,  "with  hu  opinion,  and  a  letter  from  gcnernar  Ciai^rnet  mentioning  that 
Messrs.  Gurley  and  Moreau  Lislet  con<iuiTed  in  that  opinion,  were  the  papers 
officially  furnished  me;  I  do  not  recollect,  at  pretent,  that  there  teat  any  other! P"*^ 
I  ask,  whether  the  attorney-general's  impretsion,  so  sliortly  after  receiving  the 
tommunication  of  the  tvsopapertt  his  want  of  recollection  of  any  other,  when 
the  rest  were  specially  referred  to,  is  not  the  strongest  evidenoe,  that  no  tthfr 
pioof  wsA  ofi'ered  to  him? 

No*  XVIII.  2  I 
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The  party,  so  far  from  being  called  on  to  defend  his  title,  had 
no  notice  nor  the  slightest  suspicion  of  the  nature  of  the  pro- 
ceedings against  him.  It  is  therefore  evident,  that  the  president 
thought  himself  bound  by  no  pre-existent  rules,  either  as  to  the 
mode  of  making  the  enquiry  into  the  tide  or  the  fact  of  posses- 
sion, or  the  nature  of  the  evidence  to  support  them;  and  that  he 
had  a  right  to  adopt  such  as  he  thought  proper,  or  in  other 
words,  to  legislate  on  this  branch  of  the  subject.  According  to  the 
practice  under  this  law,  and  the  exposition  of  it  made  to  justify 
that  practice,  it  authorizes  a  confusion  in  the  exercise  of  powers, 
confided,  by  the  constitution,  to  distinct  hands,  and  of  course  ia 
unconstitutional. 

But  I  do  not  rely  solely  on  the  violation  of  the  great  principles 
of  the  constitution,  apparent  in  this  act:  there  are  particular 
provisions  with  which  the  practice,  under  it,  is  equally  at  wan 

By  the  third  article,  the  "judicial  power  of  the  United  States 
is  vested  in  one  supreme  court,  and  in  such  inferior  coiihs  as 
the  congress  may  from  time  to  time  ordain  and  establish.'^ 

By  the  first  article  this  power  of  establishing  courts,  inferior 
to  the  supreme  court,  is  expressly  enumerated  among  those 
given  to  the  congress. 

By  the  second  article  the  ^^  president  is  empowered  to  require 
the  opinion,  in  writing,  of  the  principal  officer  in  each  of  the 
executive  departments,  upon  any  subject  relating  to  the  duties 
of  their  respective  offices.^* 

If,  under  the  clause  last  quoted,  the  president  should  assent' 
ble  the  heads  of  the  executive  departments,  and,  instead  of  ask- 
ing each  one  his  opinion  in  writing  on  a  subject  relative  to  the 
duties  of  his  separate  department,  should  put  to  all  a  question 
relative  to  the  duties  of  one  department,  or  a  question  which 
related  to  neither, — ^there  is  nothing  in  this  contrary  to  the  letter 
of  the  constitution,  because  the  members  of  such  a  council  are 
at  liberty  to  give  or  refuse  the  opinion  demanded  of  them;  and 
when  given,  it  forms  no  rule  for  the  president's  conduct:  but 
though  not  contrary  to  the  letter  of  the  constitution,  it  will,  I 
believe,  be  found  contrary  to  its  spirit,  by  which  the  president 
is  supposed  to  take  the  responsibility  of  all  his  acts,  divided 
with  the  particular  officer  whose  advice  he  is  empowered  to 
ask  on  the  business  of  that  officer's  department,  but  undivided 


Digitized  by  VjOOQ IC 


251 

as  to  all  those  measures  ^hich  the  coDstitution  and  laws  hare 
placed  under  his  sole  direction. 

It  is  true,  as  I  have  said,  that  the  heads  of  departments  are 
not  obliged  to  assemble  in  what  is  called  a  cabinet  council,  and, 
when  there,  each  member  may  refuse  to  give  any  opinion,  except 
on  the  business  of  his  own  department.  But  the  exercise  of  this 
right  of  refusal  cannot  be  expected  from  men  holding  their 
offices  at  the  will  of  the  president.  It  is,  therefore,  nugatory  in 
practice,  and  the  request  of  the  president  is,  in  this  respect^ 
equivalent  to  a  command,  which  must  be  obeyed.  The  convo- 
cation of  the  heads  of  departments  is  in  effect  the  creation  of  a 
privy  council,  which  is  a  body  unknown  to  the  constitution.— 
As,  however,  (it  may  be  said)  the  president  is  under  no  obliga- 
tion to  adopt  the  decisions  of  this  council,  it  is  an  harmless  and 
may  oe  an  useful  body.  It  is  no  more  than  the  convocation  of  a 
few  enlightened  friends,  to  aid  the  first  magistrate  by  their 
advice,  which  he  may  adopt  or  not.  This  is  true  in  theory,  but 
in  practice  there  is  nothing  more  unfounded. — ^There  is  cer- 
tainly nothing  to  reprehend  in  the  practice  of  taking  advice 
and  seeking  for  information;  but  it  ought  to  be  done  in  a 
way  not  subject  to  abuse,  not  to  create  by  usage  the  post  of 
official  advisers.— The  extra-constitutional  practice  of  assem- 
bling the  heads  of  departments  to  advise  the  president  has  now 
been  so  long  established,  that  the  cabinet  council  is  as  familiarly 
spoken  of,  and  is  as  well  known,  as  if  it  were  established  by  the 
constitution.  This  practice  did  not,  I  believe,  originate  with 
Mr.  Jefferson;  but  he  is  the  first  president,  as  far  as  my  in- 
formation goes,  who  has  endeavoured  to  interpose  its  resolu- 
tions between  himself  and  the  people,  and  to  divide,  at  least, 
that  responsibility  which  he  incurs  for  all  officisj  acts.  Here  we 
see  how  easily,  how  imperceptibly  radical  abuses  creep  into  the 
best  governments,  and  how  jealous  the  people  ought  to  be  of 
the  slightest  innovation.  It  was  right  in  the  president  to  seek 
information  and  ask  advice,  it  was  natural  to  have  recourse 
to  the  heads  of  departments,  it  was  convenient  that  they  should 
assemble  to  interchange  their  opinions,  and,  in  most  cases,  that 
opinion  being  either  agreeable  to  the  president  for  its  conformi^ 
with  his  own,  or  of  sufficient  weight  to  carry  conviction,  that 
opinion  is  followed.  In  all  this  there  is  no  danger;  but  in 
process  of  time,'  this  assemblage  of  friends  acquires  a  name 
in  the  government;  it  is  a  cabinet  council^  and  has  weight  with 
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tlie  people.,  The  president's  responsibility  is  lessened  when  he 
acts  in  conformity  with  this  advice,  it  is  increased  if  he  disre- 
gard it;  and  as  he  can  generally  manage  to  secure  a  concurrence 
with  his  own  opinions,  those  of  the  council  are  always  ready  to 
divide  with  him  that  responsibility  which  the  constitution,  in  its 
purity,  intended  to  cast  upon  him  personally  and  alone;  and 
thus  a  branch  of  government  is  imperceptibly  created,  totally 
unknown  to  the  written  constitution.  Hitherto  we  have  seen,  in 
the  progress  of  enquiry,  the  heads  of  departments  transformed 
into  a  privy  council,  but  occupied  only  with  affairs  of  state,  un- 
constitutionally, it  is  true,  sharing  the  duties  and  the  responsibi- 
lity of  the  executive,  but  interfering  with  no  other  branch  of 
government.  It  was  reserved  for  Mr.  Jeffierson  (tf  his  state* 
ment  be  correct*)  to  invest  them  with  the  powers  of  a  court  of 
justice;  and  if  the  first  decision  of  this  Star  Chamber^  court  be 
submitted  to  with  the  apathy  that  has  hitherto  prevailed,  we 
need  ha  prophet  to  assure  us  that  I  shall  in  due  time  have  other 
companions  in  misfortune:  all  cases  of  public  daim  to  lands,  of 
mtrusion,  of  nuisance,  will  find  their  way  to  this  secret  tribunaL 
It  ought  to  be  preferred  by  the  public  to  every  other.  Defect  of 
title  forms  no  impediment  to  recovery;  the  best  dtle  in  the  pos- 
sessor is  no  bar  to  his  expulsion;  witnesses  are  not  wanted 
where  evidence  i%  dispensed  with,  and  the  expense  of  jurors 
and  salaries  of  judges  are  saved  in  cases  too  nice  to  be  trusted 
to  the  blunt  integrity  of  the  one  or  to  the  unsophisticated  learn- 
ing of  the  other.  With  all  these  advantages  the  cabinet  court 
will  always  be  preferred,  where  vengeance  is  to  be  wreaked,  or 
popularity  gained;  and  I  entreat  the  people  of  America  to 
reflect  that  from  smaller  beginnings  than  this,  the  most  op* 
pressive  institutions  have  corrupted  other  governments,  and 
may  destroy  our  own.  Although  I  have  anticipated  some  of  the 

*  I  hope  this  reservation  will  be  recollected  in  all  I  say  on  thia  tubject.  The 
characters  of  the  gentlemen  composing  the  cabinet,  their  koown  attachment 
to  the  constitution,  independent  of  other  circumstances  to  which  I  have  allud- 
ed above,  (p  145),  forbid  my  giving  credit  to  the  broad  and  unqualified  state- 
Bient  which  asserts  their  co-operation. 

f  I  lihl  the  star  chamber  and  degrade  the  cabinet  court,  if  that  court  ever 
existed,  by  the  comparison.  There  was  notliing  so  odious  in  the  English  tribunal 
as  the  inquisitorial  proceedings  stated  by  Mr.  J.  to  have  taken  place  at  Wash- 
uigton;  and  the  right  of  condemning  unheard,  would  suffer  by  a  comparison  witb 
the  Umittd  powers  of  the  English  court,  which,  in  the  plenitude  o§  iU  powst^ 
osUcd  on  the  defendant  for  faia  proof,  though  they  sometimes  disregirded  it. 
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arguments  tn  thia  httd^  I  am  yet  bound  tb  make  out  ttiOtt 
ftilly  the  allegation  that  the  cabinet  council,  according  to  Mt. 
JefftrsoH^i  acc0uni  of  their  proceedings^  assumed  judicial 
powefB^  that  they  were  unconstitutionally  exercised,  and  ty- 
rannically executed)  and  that  as  the  whole  was  done  at  the 
president's  request,  and  Under  his  authority,  if  his  statement  be 
correct^  though  others  may  share  they  cannot  lessen  his  guilt. 

The  convocation  of  the  heads  of  departments  ^^  to  whom  the 
papers  had  previously  been  communicated,''  is  distinctly  stated 
(page  21).  The  first  law  officer  of  the  United  States  attended, 
and  ^  gave  all  the  lights  which  it  was  his  office  to  throw  on  the 
subject.^^  And  what  was  the  subject?  The  right  of  the  president 
10  dispossess  certain  individuals  at  New  Orleans  of  lands  which 
they  had  acquired  by  fair  purchase,  and  under  the  decree  of  a 
dompetent  court.  This  right  was  to  accrue  in  one  of  two  ways. 
•    1.  From  the  individuals  being  intruders  on  public  lands. 

2.  From  their  having  been  guilty  of  raising  works  injurious 
to  the  public  safety. 

Both  these  are  judicial  enquiries,  the  first  of  civil,  the  second 
of  criminal  law  .—To  come  to  any  decision  on  the  first,  the 
point  of  property  must  be  investigated,  and  afterwards  that  of 
possession;  and  to  determine  the  second,  the  fact  charged  must 
be  proved  on  the  persons  accused,  and  the  illegality  and  inju- 
rious nature  of  the  works  complained  of  must  be  demonstrated. 

The  task  then  undertaken  by  the  president  and  his  council, 
was  a  judicial  one  in  the  strictest  sense  of  the  word,  and  they 
applied  themselves  to  it  with  some  degree  of  form.  A  prelimi<k 
nary  question  to  be  decided  by  a  court  enquiring  into  a  case  is, 
By  what  rule  are  we  to  decide?  what  law  is  to  govern  the  case? 
and  we  accordingly  find  that  this  was  the  first  object  of  atten- 
tion with  our  new  tribunal.  **  The  first  question  occurring  (says 
Mr.  Jefierson)  was,  what  system  of  law  was  to  be  applied  tO 
them?"  They  adopt  the  laws  of  France,  and  then  they,  or  Mr. 
}.  (for  it  doea  not  dearly  from  his  style  appear  which)  reason 
through  forty  pages  upon  the  law  and  the  fact,  and  having 
cleariy  settled  both  in  their  own  minds,  they  are  convinced  of 
the  guilt  of  the  accused,  and  (p.  64,)  we  have  the  important  en* 
quiry  in  the  criminal  cause:  *^  What  was  to  be  done  with  such 
<n  aggressor?"  Having  with  a  humanity  for  which  I  can  never  be 
too  grateful,  dttermined  that  though  he  richly  deserved  it^  thef 
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would  not  burn  him  alive^ihty  proceed  to  declare  what  sentence 
shall  be  passed  on  the  civU  side,  or  to  give  Mr.  Jefferson's 
words:  "  The  question  before  us  was,  what  is  to  be  done?  What 
remedy  can  we  apply  authorised  by  the  laws  and  prompt  enough 
to  arrest  the  mischief?"  The  points  of  law  and  of  fact  deter* 
mined  by  this  tribunal  are  then  resumed  and  stated  with  pre* 
cision,  and  we  at  length  come  to  the  decree  which  is  thus  render- 
ed, (p.  72):  "  On  duly  weighing  the  information  before  us,  which 
though  not  so  ample  as  has  since  been  received,  was  abundaody 
sufficient  to  satisfy  us  of  the  facts,  and  has  been  confirmed  by 
all  subsequent  testimony,— we  were  atl  unanimously  of  opinion 
that  we  were  authorised  and  in  duty  bound  without  delay  to 
arrest  the  aggressions  of  JUr.  Livingston  on  the  public  rights, 
and  on  the  peace  and  safety  of  New  Orleans,  and  that  orders 
should  be  immediately  dispatched  for  that  purpose,  restraine4 
to  intruders  since  the  passage  of  the  act  of  March  3d." 

Here  is  the  sentence,  and  I  am  mistaken  if  a  more  formal  one 
ever  received  the  sanction  of  a  court. 

First  we  are  told  that  they  **  duly  weighed  the  information 
before  them^^  and  though,  to  be  sure,  it  was  not  so  ample  as  has 
since  been  received^  yet  it  was  abundantly  sufficient  to  satisfy 
them  of  the  factf •  Here  then  is  a  decision  in  form  of  the  facts 
in  the  case. 

But,  lest  any  doubt  should  be  entertained  of  the  jurisdiction  of 
the  court,  an  elegant  pleonasm  is  introduced  to  mark  thb  feature 
qtrongly,  and  shew  that  no  doubts  were  entertained,  at  least 
by  the  judges,  on  thi)  subject.  We  were  all  unanimously  (s2ys 
the  classic  Jefferson,)  of  opinion,  ^*  that  we  were  authorised 
and  in  duty  bound  to  arrest  the  progress  of  Mr.  Livingston.'' 
Here  the  offender  is  pointed  out,  and  his  double  aggression  dis- 
tincdy  marked;  he  is  found  guilty  of  offences  against  the  public 
rightSy  and  the  peace  and  safety  of  the  city  of  New  Orleans*'^ 
This  is  the  conviction;  in  the  sentence,  I  confess,  there  is  more 
obscurity  than  I  should  have  expected  from  the  pen  of  the  en- 
lightened chief  of  the  tribunal.  ^^  Orders,  it  is  said,  should  be 
immediately  dispatched  for  that  purpose,"  (viz.  to  arrest  the 
aggressions  of  which  I  had  been  found  guilty).  What  those  or- 
ders were,  in  what  manner  the  evil  was  to  be  arrested,  does  not 
appear  by  the  record;  they  had  confidence  in  the  president,  per- 
haps, and  left  this  to  his  discretion;— but  the  obscurhy  is  cleared 
up  by  the  execution  which  immediately  followed  the  sentence. 
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It  consisted  of  an  trder  from  the  secretary  of  state  to  the  mar- 
shal V  remove  all  persons  from  the  batture,  who  had  taken 
possession  sincr  the  3d  March,  1807.  The  civil  power  is  to  be 
first  employed,  and  in  case  that  should  prove  insufficient,  the 
secretary  at  war,  another  member  of  the  court,  orders  the  mill- 
tar}' force  to  carry  it  into  effect.— The  sentence  was  executed,  and 
the  unfortunate  offender  thus  legally,  fairly,  and  constitutionally 
condemned,  was  reduced  from  affluence  to  poverty,  from  the 
prospect  of  independence,  to  a  life  of  solicitation  and  labour. 

I  must  be  understood,  throughout  this  part  of  my  argument, 
to  speak  hypothetically,  on  the  siippOsition  that  Mr.  Jefferson's 
statement,  of  which  I  have  repeatedly  expressed  my  disbelief,  is 
true  in  all  its  parts;  that  the  heads  of  departments  did  actually 
sit  in  council  with  the  late  president  on  my  case,  and  that  after 
deliberating  on  the  subject,  they  unanimously  resolved  (as  in 
duty  bound)  that  I  should  be  dispossessed  of  that  property,  or  in 
other  words,  that  my  supposed  aggressions  should  be  arrested, 
in  such  manner  and  by  such  means,  as  the  president  in  his  dis- 
cretion should  think  proper.  Admitting  this  to  have  really  been 
the  case,  I  think  I  have  sufficiently  shewn  that  these  proceedings 
amounted  to  the  institution  of  a  courts  for  the  decision  of  the 
right  to  property  in  a  manner  unknown  to  the  constitution  and 
subversive  of  iu  principles.  Should  it,  however,  be  objected 
that  the  decision  was  not  conclusive,  that  this  court  or  council, 
as  it  may  be  called,  only  determined  the  right  of  possession,  I 
answer  that  the  right  of  possession  is  no  less  the  object  of  judi- 
cial enquiry,  than  the  right  of  property*  Should  it  be  said  that 
the  order  to  remove  only  affects  the  possession  and  not  the 
right  to  possess,  my  answer  is,  that  in  many  cases,  such  as  loss 
of  title  deeds,  actual  possession  is  the  only  means  of  securing 
the  right  of  possession  and  even  that  of  property, — and  that 
again,  the  determination  of  a  question  which  affects  my  actual 
occupancy,  is  z  judicial dedsion.^^Cw^  it  make  the  slightest  dif- 
ference in  its  favour,  that  this  proceeding  was  a  decision  be- 
tween the  nation  and  an  individual  in  favour  of  the  rights  of  the 
former?  The  evil  intended  to  be  guarded  against  by  distributing 
the  judicial  power  into  other  hands  than  those  of  the  executive, 
was  not  so  much  the  fear  that  injustice  would  be  done  in  con- 
troversies between  individuals,  as  to  secure  the  citizen  from 
the  oppression  of  the  man  in  power,  private  rights  from  en- 
croachments which  are  alwa]rs  made  under  the  specious  pre- 
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t»w^  of  public  good.  Ib  republican  RoiM«  whcm  tho  vororngM 
yitfe  too  numerous  to  be  satisfied  with  the  confiscation  of  indi-» 
vidua!  estates,  whenever  a  demagogue  wanted  to  rise  from  ob- 
scurity, he  proposed  a  general  pillage  of  the  rich,  under  Ae 
form  of  an  agrarian  law,  or  of  an  abolition  of  debts;— under  the 
emperors,  imaginary  pbts  answered  the  purposes  of  transferring 
the  inheritance  of  the  richest  senators  into  the  imperial  coffers; 
and  in  both  instances,  the  rights  pftkf  puUic^  the  sacred  interesU 
9/ the  nation^  was  the  pretext.— Amidst  all  this  public  rapacity, 
private  justice  was  distributed  between  individuals  with  an  even 
hand,  and  some  of  the  most  revered  sages  in  civil  jurisprudence 
lourished  under  the  most  detestable  tyrants  of  the  Ramwn  en* 
pire.  The  injustice  of  the  Sur  Chamber  could  never  have  be« 
come  proverbial,  but  for  its  decisions  in  cases  between  tho 
sovereign  and  his  subjects,  and  Jefferies  himself  was  not  remark'* 
able  for  any  outrage  in  deciding  individual  rights.  The  danger 
then  from  the  assumption  of  judicial  power,  is  not  the  less  ap^ 
parent  because  it  was  made  in  favour  of  the  government.  It  on 
the  contrary  aggravates  the  offence,  and  I  think  I  have  succeeded 
in  shewing  that  if  the  cabinet  council  actually  took  the  part  which 
Mr*  y.  attributes  to  them  in  this  affair,  they  have  combmed  with 
him  in  the  assumption  of  judiciid  powers,  and  have  exercised 
them  not  only  unconstitutionally,  but  with  cruelty  and  oppres* 
^ion.  Should  they  be  unjustly  accused,  it  is  not  I  who  have 
calumniated  them.  On  the  contrary,  from  the  character  those 
gentlemen  deservedly  eiyoy,  I  cannot  avoid  believing  that  there 
is  much  misrepresentation  as  to  their  agency  in  the  business* 
'  tShould  there  be  none,  they  must  participate,  though  they  cannot 
lessen,  the  responsibility  of  the  late  president;  the  whole  pro* 
ceeding  was  carried  on  under  his  name,  and  hcy  (whoever  ad** 
vised  or  consented  to  the  measure)  Ar,  is  individually  responsiUe 
to  his  country  for  the  act. 

3.  The  unconstitutionality  of  the  law,  under  the  president's 
construction  of  it,  may  also  be  shewn  by  a  recurrence  to  certain 
fixed  and  sacred  privileges  which  that  construction  violates. 

The  seventh  article  of  the  amendments  provides,  that  ^^  No 
person  shall  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law."  The  ordinance  which  formed  the  constitur 
tion  of  this  territory  at  the  time,  contains  a  similar  provision, 
but  in  words  which  have  become  sacred  as  well  as  technical,-^ 
^*No  man  shall  be  deprived  of  Ms  Uber^  or  proper^  but  by 
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the  jt^gmem  of  his  peen,  or  tho  taw  ef  the  hmd."  Bybc^ 

C0U9titution8  the  trial  by  jury  was  cstablUhed.  Now,  leaving  for. 
a  moment  out  of  view  the  right  to  a  trial  by  jury^  what  is  this 
law  of  the  land  by  which  alone  a  man  may  be  deprived  of 
property?  An  arbitrary  act  either  of  the  legislature  or  the  exe- 
cutive, or  of  both?  Certainly  not.  Those  arbitrary  acts  were  the 
very  evil  intended  to  be  guarded  against.  It  means  a  process, 
according  to  the  general  course  of  judicial  proceeding;  a  fair,, 
opeo»  impartial  trial,  as  contrardistinguished  from  secret,  in^ui«  , 
$itorial  investigations,  and  open,  violent  inroads  upon  property* 
But  w^l  the  sophism  be  repeated,  that  this  secures  the  citizea 
19  the  possession  of  his  property,  not  in  that  of  the  public;—- 
that  if  the  public  seize  their  own,  they  may  do  it  legally,  without 
any  previous  investigation.— -But  who  is  to  decide  whether: 
it  belongs  to  the  individual  or  the  public?  The  government 
itself.  But  what  branch  of  it?  The  executive  in  the  first  instance,, 
9ays  Mr«  Jefferson,  and  the  legislature  afterwards,  to  correct 
his  errors.  This  is  the  political  heresy  which  I  wish  to  refuteji 
this  is  the  dangerous  doctrine  to  which  I  wish  to  call  the  atten- 
tion ^f  thp  country.— -Had  it  been  only  the  false  theory  of  a 
tnan  no  longipr  ia  office,  it  would,  with  some  of  his  other  theo-' 
ries,  have  been  laughed  at,  and  forgotten.  But  he  has  practised 
under  it,  it  has  become  a  precedent,  and,  as  he  says,  was  sanc- 
tioned by  the  opinion  of  thqse  now  at  the  head  of  our  govern- 
qient.  If  the  doctrine  be  dangerous,  if  the  precedent  be  ruinousj^ 
•u^ht  it  not  tp  excite  attention,  and  become  alarming?  In  treats 
isg  this  part  of  my  subject,  my  own  injuries,  great  as  they  are, 
escape  from  my  view,  they  sink  before  the  mfignitude  of  th^ 
ganger  which  threatens  a  people  insensible  to  such  acts  of  arbi- 
trary power,  to  the  ruinous  tendency  of  the  principles  by  whic^ 
they  are  attempted  to  be  justified.  ,  ^ 

Let  VL^  fairly  state  those  principles.  They  run  throughout  th^ 
whole  book,  bi^t  are  condensed  in  p.  68. 

The  nation  ha§  a  right  to  take  property  into  its  own  hands  btf 
forcty  and  without  any  previous  trial,  when  jthat  property  i^  \\^ 
f^wn.  .  , 

While  the  property  is  retsuned  in  the  hands  of  the  nation,  it  is 
i|ot  under  the  jurisdiction  of  any  court,  and  consequently  cannof 
he  ^laim^d  by  law,  because  the  United  States  cannot  be  sued* 

These  are  the  principles:  let  us  now  see  whether  the  nation 
h;!^  a  right  to  tii^eits  own  ^%  shorty  hfmt^  as  TAr.  l^ff^f^ 
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pliatically  tcJ-ms  it.— But  as  this  expeditious  act  of  justice  can- 
not be  performed  by  the  whole  nation,  nor  by  all  the  branches  of ' 
its  government,  to  whom  is  it  to  be  entrusted?  The  practice, 
ifa  this  case,  says  to  the  executhe.  The  executive  power  is  vest- 
ed in  one  roan,  called  the  President.  This  one  man  then  may 
seize,  at  short  hand,  all  property  of  the  public  which  he  finds 
in  the  possession  of  individuals.  But  how  is  he  to  ascertain 
what  belongs  to  the  public,  what  to  the  individual  who  occupies 
it?  The  answer  again  given,  as  well  by  the  practice  as  the  theory 
of  our  author  is,  that  he  is  to  get  such  evidence  as  satisfies 
himself:  he  is  to  be  the  sole  judge,  he  is  to  form  his  own  law,  he 
18  to  collect  his  own  evidence,  or  to  act  without  itj  he  may  listem 
to  his  own  prejudices  and  consult  his  own  popularity,  or  he 
may  become  the  contemptible  instrument  of  the  animosities  of 
Others. — ^Whenever,  then,  he  erroneously  thinks,  or  wickedly 
affects  to  think,  that  land  in  my  possession  belongs  to  the  public, 
the  president  may  order  a  regiment  of  dragoons  to  drive  me 
from  it  at  the  point  of  the  sabre;— -and,  as  he  may  keep  as  well  as 
Uike,  for  the  use  of  the  public,  according  to  the  second  branch 
of  his  doctrine,  I  cannot  recover  the  possession,  even  with  the 
best  title,  because  the  public  cannot  be  sued!  But  I  have  some 
redress:  the  man  who  commits  this  illegal  act  is  surely  respon- 
sible to  me  in  damages.  No!  I  can  sue  him  no  where  but  in  the 
scene  of  his  oppression,  where  he  takes  care  only  to  be  present 
by  deputy.  A  quibble,  drawn  from  the  common  law.  Saves 
him  from  all  the  consequences  of  one  species  of  action,  and 
against  any  other  he  whines  out  the  old  threadbare  excuse,  it 
was  an  error  of  judgment! 

Is  there,  then,  no  resource?— does  Mr.  Jefferson's  doctrine 
point  to  no  mode  of  relief  where  property  has  been  improperly 
taken?  Yes;  if  the  congress  choose  to  sell  the  lands  you  may  sue 
the  purchaser,  and  if  they  keep  them  in  their  own  hands,  you 
may  petition  congress.-^*'  The  holders  of  property  are  safe 
iigainst  individuals  by  the  law,  and  against  the  nation  by  its 
wm  justice,^*  This  is  a  pretty  phrase,  but  what  does  it  mean? 
That  the  sufferer  has  a  right  to  petition  congress  for  relief,  who 
are  to  constitute  themselves  into  a  court  of  justice  for  the  pur- 
pose of  hearing  the  cause.  They  are  to  examine  witnesses, 
study  documents,  hear  counsel,  weigh  authorities,  and  then 
ftecide  on  every  case  in  which  the  power  of  the  president^i  or  the 
legality  of  hi4  actSj  may  be  called  in  question.  They  are  to  give 
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iq^  the  great  concerns  of  the  nation  to  judge  pardcatardMoii^ 

or  they  must  postpone  the  latter  until  the  business  of  legislation 
is  completed*  Admittmg  that  it  is  possible  in  a  body  consisting 
of  two  numerous  branches,  to  perform  the  duties  of  a  courii 
and  to  investigate  titles,  I  ask  how  is  it  possible  for  them  to  go 
through  with  the  task,  without  totally  neglecting  their  first  ai^ 
most  important  concerns.  The  examination  of  my  title  alooe^ 
the  depositions  of  witnesses,  the  pleadings  of  counsel,  the  inr 
vestigation  of  records,  and  the  researches  into  foreign  lawSy 
necessary  to  a  full  understanding  of  the  case,  would  have 
occupied  them  many  months;  and  when  all  this  should  have 
been  performed,  and  one  house  should  be  prepared  to  render 
judgment,  the  same  task  would  be  to  be  gone  through  in  die 
other;  and  in  the  end,  among  near  two  hundred  judges,  how 
many  different  opinions  are  to  be  expected,  how  many  different 
ideas  of  fact,  how  many  different  deductions  of  law!  what  a  va* 
riety  of  projects  for  the  final  sentence,  each  one  supported  by 
long  speeches  from  the  proposers!  what  endless  argument!  what 
confusion!  How  is  it  to  be  terminated?  By  a  total  denial  of 
justice;  by  a  delay,  which  is  as  bad;  by  a  compromise  of  indi^ 
vidual  rights,  to  suit  political  purposes.  This  is  a  faint,  a  very 
faint  and  imperfect  picture  of  the  consequences  of  that  system^ 
which  Mr.  Jefferson  tells  the  people  of  the  United  States  is  their 
system  of  government;*— -which  he  represents  as  preferable  to 
the  examination  of  questions  of  right  before  ^^  irrespomibk 
judges  y"*  as  he  contemptuously  terms  the  judiciary.-— Unhappily 
for  me,  a  part  of  this  picture  is  drawn  from  nature.  I  have  been 
fdrced  to  take  the  course  which  he  has  pointed  out.  I  sought 
for  redress  from  the  legislature.  I  found  there  some  friends:  my 
cause  had  able  and  zealous  defenders.  It  was  considered,  as  it 
really  is,  not  only  a  grievous  oppression  to  an  individual,  but  an 
alarming  stretch  of  power,  which,  if  unnoticed,  would  grow 
into  a  destructive  precedent.— Notwithsunding  all  this,  I  was 
kept  from  my  family  and  my  means  of  subsistence,  S9liciting 

*  The  celebrated  fines  of  Otway  on  the  tyranny  of  the  Venetian  Senate,  have 
been  so  hackneyed  by  frequent  quotation,  that  they  have  lost  much  of  the  effect 
which  they  are  calcuUted  to  produce  on  the  minds  of  reflecting  men.  But  it  is 
a  lamentable  truth,  that  they  would  not  so  often  have  been  quoted,  if  cause 
had  not  been  so  often  given  for  their  application;  and  the  present  instance  too 
clearly  shews,  that,  even  under  the  best  constituted  governments,  magistrates 
inll  be  found,  who,  while  they  violate  the  most  sacred  righu  of  citizens, 

**  TSLL  THEM  'tIS  THCIR   CBABTBR.** 
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tot  obtain  «ven  t  htaring.  All  I  solicited  wm  some  mode  toff 
trial,  some  tribmial  to  which  I  might  apply  for  redress.  One 
flan  after  another  was  fcrmed,  debated,  anld  refected  for  another 
which  shared  the  same  ftte^^^Every  fair  and  honourable  means 
ef  solicitation  was  resorted  to,  erery  thing  that  I  thoagbt  cocM 
excite  the  interest  which  my  case  merited«-*4iattered  with  hopes 
to^ay-^cast  down  with  despondence  on  the  morrow,  I  Mt^ 
during  all  diat  period,  the  miseries  of  a  life  spent  in  solicitation 
nnd  dependence.^  If,  as  a  suitor  for  justice,  I  could  hare  re* 
Sorted  to  a  court,  I  should  have  asserted  my  right  and  been 
tertain  of  a  decision.  I  should  not  have  entreated  for  that 
which  was  my  due:  but  in  this  body,  which,  according  to 
Bf  r.  Jefferson,  is  so  admirably  constituted  for  the  trial  of  tides, 
llie  most  unremitted  solicitation  is  necessary  to  prevent  your 
vase  being  stifled  under  the  mass  of  public  and  private  business 
which  occupies  the  attention  of  congress.-*^!  did  solicit,  but  it 
was  in  vain;— -I  did  entreat,  but  I  was  not  heard.  Congress  did 
not,  would  not,  nay,  they  coidd  not  themselves  investigate  the 
merits  of  my  case.  A  majority  were  for  giving  me  some  trid, 
but  they  could  never  agree  on  the  mode;  and  finally,  in  despair, 
I  withdrew  my  petition.-— This  was  the  result  of  my  pursuit  of 
relief  from  congress;  and  to  this  result  my  inhuman  ndversaiy 
Inverts  with  malignant  triumph  in  the  close  of  his  work,  where, 
by  an  irreverent  allusion  to  the  scriptures,  he  enriches  the 
language  with  a  new  word,  to  express  his  mockery  of  my  com- 
plaints. They  may  be  Jeremuuka  in  the  Frenchified  diction  of 
the  member  of  the  national  institute— but  none  of  them  contaiuB 

*  Ah!  little  knowest  thou,  who  hasi  not  try'd. 

What  hell  it  is,  in  suing  long  to  bide, 

To  lose  good  days  that  might  be  better  spent. 

To  pass  long  nights  in  pensire  discontent. 

To  speed  to-day,  to  be  put  baek  to-morrow; 

To  feed  on  hope,  to  pine  vrith  fear  and  aorrowi 

To  fret  thy  soul  with  crosses  and  with  care. 

To  eat  thy  heart  through  comfortless  despan*i 

To  fawn,  to  crouch,  to  wait,  to  ride,  to  ran. 

To  spend,  to  gire,  to  want,  to  be  undone; 

Unhappy  wight!  such  hard  fate  doom'd  to  try; 

That  curse  God  tend  unto  mine  enemy.-— —Sfbmsbr. 

I  quote  this  passage  from  memory,  and  may  not,  perhaps,  have  given  in 
every  line  the  exact  words  of  the  admirable  author.  But  I  have  keenly  felt 
til  that  he  describet;— all,  but  the  sentiment  expretted  in  the  last  fiQe«  to 
wldch  I  sinoercly  dedtre  I  do  oot  psrticipate. 
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a  %FMd,  tMier  tMtrM  er  dtbniiigy^iM  ftirwe  btteiEdi  the  dig* 
nity  of  1  free  cteizen  vrho  khtw  his  rights.  The  pubKc  shall 
jadge.«-^I  hfed  solicited,  as  I  have  said,  during  several  sessions, 
and  was  coiistandy  flattered  with  the  adoption  of  some  plan' 
^at  would  seeure  me  a  f$it  trial.  A  bill  was  before  the  house 
and  would  probably,  could  it  be  taken  up,  pass;  but  congress 
were  about  to  adjourn,  the  members  were  impatient  to  return 
to  their  homes,  and  I  feared  that,  unless  some  effort  were 
made,  the  adjournment  would  take  place  before  the  law  for  my 
relief  could  pass.  I  wrote  the  following  letter,  which  Mr.  Jef- 
ferson has  selected  as  a  subject  of  pleasantry  in  two  different 
parts  of  his  work.  It  was  a  circular,  addressed  to  the  members 
of  the  legislature,  in  these  words: 

*'Sia, 

^^The  peculiarity  of  my  situation  will  justify  me  in  renew- 
^'  ing  to  you  individually,  the  appeal  which  has  repeatedly  been 
**  made  to  the  honorable  body  of  which  you  are  a  member. 
**  Without  entering  into  any  other  circumstances  of  my  case, 
^^  thus  much  is  without  dispute;— that  without  trial  or  any  judi- 
**  cial  process,  I  have,  by  military  force,  been  driven  from  the 
^^  possession  of  a  real  estate,  of  which  I  was  the  bondjide 
*^  purchaser,  for  a  valuable  consideration,  from  a  person  in  pos- 
^^  session,  and  under  a  title  recognized  to  be  good,  by  the  sen- 
^^tence  of  a  competent  tribunal,  judging  in  the  last  resort;— that 
*^  I  am  an  American  citizen,  and  have  never  done  any  thing  to 
*^  forfeit  the  rights  to  which  that  quality  entitles  me:  and  that  the 
**  United  States  being  in  possession,  I  have  no  remedy  at  law. 
^^  Whether  the  law  of  1807,  authorizes  the  proceedings 
**  against  me  or  not;  or  whatever  were  the  motives  of  those 
**  proceedings,  my  case  is  equally  one  of  primary  public  cok- 
^  GERV,  and  is  that  of  every  individual  in  the  community,  for 
**  no  one  has  any  legal  security  which  I  had  not.  If  the  law 
^^  authorizes  such  proceedings,  it  is  unconstitutional;  if  it  do 
^^  not  authorize  them,  the  misconstruction  ought  to  be  remedied. 
^^  I  might  therefore,  sir,  without  presumption,  claim  that  inter- 
*^  ference,  as  a  matter  of  the  highest  public  duty,  which,  in  my 
^^  present  situation,  I  am  content  to  solicit  as  a  private  favor. 
^^  Deprived  of  a  fortune  that  would  place  me  in  a  state  of  inde- 
^^  pendence,  I  am,  by  the  act  of  the  government,  reduced  to 
^  poverty,  and  ejcposed  to  die  pursuits  of  creditors  whose  pa- 
^*  tience  will,  I  fear,  be  exhausted  by  further  delay:  twice  obliged 
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^  to  leave  my  profi^on  and  place  of  abode,  my  means  are  t^ 
*^  hausted,  aod  my  business  lost.  Under  these  circumstances,  sir, 
^^  I  am  persuaded  that  you  will  not  suffer  the  trifling  inconve- 
^  nience  of  a  few  hours  delay,  to  balance  the  utter  ruin  of  a  fellow 
^  citizen,  who  cannot  trace  misfortune  to  any  imprudence  of  his 
*'  own,  and  who  only  asks  that  fair  trial  which  the  constitution, 
^  you  have  sworn  to  defend,  secures  indiscriminately  to  all. 

**  EDW.  LIVINGSTON. 

"23d  June,  1809.'' 

If  there  be  any  man  who  can  join  Mr.  Jefferson's  merriment 
at  the  terms  of  thb  letter,  I  do  not  envy  that  man's  enjoyments, 
and  would  much  rather  be  the  sufferer  under  the  wrongs  there 
detailed,  than  the  one,  however  high  his  office,  who  could  first 
inflict  and  then  deride  them. 

I  have  digressed,  and  return  to  the  course  of  my  argument. 
Congress  cannot,  then,  from  the  nature  of  their  organization^ 
firom  their  necessary  attention  to  more  important  business,  oc* 
cupy  themselves  with  the  investigation  of  titles;  but  if  they  had 
the  power,  whence  do  they  derive  the  rightf«-certainly  not  from 
the  words  of  the  constitution,«-that,  as  we  have  seen,  gives  the 
judicial  power  to  a  separate  body.  Not  from  the  practice  of 
other  nations,  because  we  have  seen,  that  in  all  others,  even  of 
the  most  absolute  form,  means  were  provided  to  prevent  the 
nation  being  both  party  and  judge,— -not  from  any  necessity,  be* 
cause,  if  that  were  the  case,  it  would  eitist  in  other  nations  as 
well  as  purs;  but  practice  seems  to  be  resorted  to  (p.  68.)  and 
the  principle  that  the  nation  cannot  be  sued.  That  the  nation 
cannot  be  sued  does  not  prevent  relief  being  granted,  when  the 
action  is  in  r^m.— I  cannot  sue  the  United  States  for  a  debt 
they  owe  me,  I  cannot  attach  their  duties  in  the  hands  of  the 
collector,  or  serve  an  execution  on  the  monies  in  the  treasury,* 
but  I  may  form  my  action  for  the  recovery  of  my  land,  by  a 
process  in  rem.  The  public,  then,  like  any  other  claimant,  may 

*  Hence  arises  the  necessity  to  petition  in  case  of  tnoney  claims,  but  wise 
men  bcve  thought  that  the  public  would  not  lose  by  establishing  some  perma- 
nent tribunal  to  take  cognizance  of  them;  in  most  instances  the  wages  of 
members  while  the  justice  of  the  demand  is  discussing,  amount  to  more  than 
the  debt:  one  for  the  value  of  a  horse  I  found  when  I  came  into  Congress  in 
}795.  1  left  it  there  in  1801,  and  I  believe  it  was  finally  decided  ten  years  af- 
terwards. The  discussion  of  this  claim  alone  must  have  cost  at  least  25001 
dollars.  In  a  Court  of  justice  the  costs  would  not  have  been  one  hundred. 
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Ibsen  their  right,  and  the  judges  will  determine  on  it,  widiout 
any  reference  to  Congress,  and  so  far  I  misconceived  my  remedy 
while  I  was  vainly  seeking  relief  from  the  legislature.  Thb 
course  of  proceeding  is  not  new  nor  beneath  the  dignity  even 
of  our  government.  It  is  every  day^s  practice  in  the  courts  of 
admiralty;  should  a  collector  or  any  other  officer  seize  a  vessel 
as  belonging  to  the  United  States,  a  libel  would  be  filed  by  the 
proprietor,  and  it  most  certainly  would  not  be  dismissed  on  a 
suggestion  that  it  was  the  property  of  the  United  States,  their 
title  must  be  set  forth  and  tried  in  the  same  manner  as  the  title 
of  an  individual.— *  Where  then  is  the  difference  if  I  direct  my 
action  against  the  land;  must  not  the  public  as  well  as  any  other 
claimant  set  forth  their  right  and  recover  or  lose,  according  to 
die  strength  or  weakness  of  their  title.  If  this  reasoning  be  just, 
Mr.  Jefferson's  ideas  on  this  head  are  totally  unfounded,  and 
Congress  have  neither  the  physical  power,  from  their  organiza- 
tion, nor  the  constitutional  right  to  try  titles,  and  of  course  there 
18  no  check  to  that  assumed  by  the  President  of  judging  what 
lands  belong  to  the  public  or  not;  he  acts  without  appeal,  with- 
out control  and  without  responsibility,  and  I,  therefore,  under 
our  government,  am  warranted  in  my  conclusion  that  he  acts  un- 
constitutionally. 

I  have  proved,  therefore,  under  this  head; 

tst.  That  my  case  is  not  one  embraced  by  the  purview  of  the 
act  of  March,  1807. 

2.  That  if  it  were,  the  direcuons  of  the  act  have  not  been 
pursued. 

3.  That  as  construed  and  acted  under  by  Mr.  J.,  the  act  is 
unconstitutional. 

All  these  conclusions  were  so  apparent,  that  in  a  few  hours 
after  the  president's  mandate  had  been  received  at  New  Orleans 
I  had  stated  the  substance  of  them  in  a  petition  which  I  pre- 
sented to  the  superior  court,  praying  them  to  enjoin  the  marshal 
from  executing  it.  The  order  to  that  effect  was  given,  not  as 
Mr.  Jefferson  (with  his  usual  attention  to  fact)  asserts,  by  a 
singkjudge^  but  by  the  two  who  composed  the  court,  and  on 
motion  in  open  court.*  Thb  order  was  served  on  the  marshal, 

*  I  should  not  notice  thU  little  aberration  if  it  were  not  wilfuUy  made.  My 
petition  with  the  signature  sf  the  f«p«  judges  wis  before  the  prendeot;  it  \$ 
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who  din-cgaided  it;  and  hit  diaobedieaoe  b  justified  by  Mn  J. 
by  reasoning  which  involves  in  it  an  attack  cm  the  -egularity  of 
the  proceedingi  and  the  judgment  by  which  Gravier  was  quiet- 

f nblUhed  p.  Ixi.  of  the  autffr  ^pinwn  tf  cotami,  and  I  insert  it  here  at  Icngtli, 
that  the  reader  may  Judge  for  himself. 

To  the  honourable,  the  Superior  Court  of  the  first  District  of  the  territory  of 

Orleans. 
The  petition  of  Edward  Livingston,  of  the  city  of  New  Orleans,  counsellor  at 

law. 
Humbly  shewcth. 
That  John  Gn^vier  by  viitue  of  sundry  grants  from  the  crown  of  France,  aad 
divers  mesne  conveyances  under  them,  in  the  month  of  November,  in  the  year 
of  our  Lord,  1805,  was  possessed  of  and  entitled  to  a  certain  farm,  or  parcel  dT 
land,  part  of  which  had  been  prerioosly  lidd  out  into  streets  and  tots,  and  was 
and  is  known  by  the  liane  oTthe  Suburb  St  Mary:  That  the  said  Arm  had,  lbs 
sundry  years  past,  increased  by  an  alluvion  formed  by  the  river  Btississippiy 
which  is  the  front  boundary  of  the  said  plantation,  and  which  by  the  laws  of 
the  land,  became  (in  proportion  as  the  same  was  formed)  the  property  of  the 
said  John  Gravier,  and  of  the  several  proprietors  of  the  said  planution  under 
which  he  held,  and  was  Ineorporated  ints  the  body  of  the  said  plantatioo,  and 
by  the  laws  afpcesaid,  was  so  held  ap  part  of  the  same. — ^But  the  said  John 
Gravier,  and  those  under  whom  he  chums,  have  uninterruptedly  held  the  said 
plantation,  of  which  the  said  alluvion  so  formed  a  part,  for  upwards  of  eighty 
years,  until  some  short  tfane  previous  to  the  month  of  November,  1005,  when 
the  mayor,  aldermen  and  inhabitants  of  the  city  of  New  Orleans,  having  dis* 
tnrbed  him  in  the  enjoyment  of  the  said  alluvion,  he  presented  his  petition  to 
the  superior  court,  to  be  quieted  in  his  possession,  and  relieved  against  die 
said  disturbance,  and  that  such  proceedings  were  thereupon  had,  that  the  said 
Superior  Court  on  the  23d  of  May,  ISOT,  pronounced  the  decree,  a  eepy 
whereof  is  hereunto  annexed,  in  pvrtaance  ef  which  decree  the  said  John 
Gravier  was  put  in  peaceable  possession  of  the  said  alluvion,  and  the  said 
mayor,  aldermen  and  inhabitants  were  perpetually  enjoined  from  disturbing 
him  thereini  and  your  petitioner  shews  that  since  the  rendering  the  said  judg- 
ment, he  hath  purchased  from  Nicholas  Girod,  and  the  trustees  of  Peter  Dels* 
bigarre,  under  the  title  of  the  said  John  Gravier,  and  from  the  said  John 
Graner  himself  in  all,  for  the  sum  of  eighty  thousand  dollars  and  upwards,  all 
that  part  of  the  said  plantation  and  alluvion,  which  is  bounded  on  one  side  by  the 
road,  and  on  the  other  by  Mississippi  river,  and  extends  fh>m  die  limits  of  the 
city  to  the  street  called  Jfue  yulie,  of  which  yourpet&tioner  was  piitin  possession 
and  on  wlueh  he  has  expended  very  large  sums  in  impeoveMoat^  and  particii^ 
Urly  in  making  a  canal  and  levde,  which  are  nearfy  complete:  That  your  petir 
tioner  is  informed,  and  verily  believes,  that  the  president  of  die  United  States, 
being  ignorant  of  the  true  circumstances  ef  your  petitioner's  title,  but  iasti- 
gated,  as  he  believes,  by  some  malicious  .  tisrepresentations  ef  your  petttioner^i 
enemies,  has  given  directions  to  F.  L.  B.  Dorgenoy,  the  marshal  of  the  district^ 
to  lemove  your  petitioner  by  force  from  the  said  piece  of  land,  so  purchased 
by  him  as  sforesaidi  and  that  under  colour  of  an  act  entitled  **  An  act  to  pre* 
vent  settlements  being  made  on  lands  ceded  to  the  United  States,  until  autho- 
rised by  laWy"  which  law,  as  your  petitioner  is  advised  and  believes,  cannot 
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ed  in  his.pOMestkmi  as  well  as  die  Ustihig  the  ii^uactiM  te 
prevent  the  execution  of  the  mandate. 

The  decree  of  the  court,  he  contends,  is  a  nullity,  and  is  void 
for  three  reasons. 

U  Because  the  United  States  were  not  a  party. 

%•  Because  the  court  bad  no  jurisdiction  of  the  subject  of  dit 
suit. 

3.  ^^  Because  it  was  the  result  of  a  process  and  a  course  ci 
proceeding  and  trial  belongisg  to  a  court  whose  powers  they  do 
not  possess  by  law.'* 

The  two  last  of  these  objections  affect  the  powers  of  the  court, 
and  (should  they  be  well  founded)  render  the  judgment  voidaa 
to  all  the  world. , 

appljr  to  your  petitioner's  case,  as  by  a  reference  to  the  said  law  will  more  fuUy 
and  at  larg^  appear. 

l%at  if  your  petitioner  is  dispossetied  at  this  season  of  the  year,  the  i^atett 
iijttiy  win  result  to  him  not  oiUy  by  t^e  destructtoa  of  tbe  unfinidied  wor]i% 
by  the  annual  inundation  which  may  now  In  a  few  weeks  be  expected,  but  also 
by  the  failure  of  many  contracts  he  has  formed,  and  l>y  the  loss  of  the  revenue 
arisinf^  ftom  his  canal  and  basin,  for  the  next  year. 

And  your  petitiener  shews,  that  the  navigation  of  the  river  wfll  be  greitly 
inpeded  by  the  half  finished  woiks,  and  that  the  greatest  danger  is  to  b« 
dreaded  to  the  health  of  the  city  from  the  existence  of  a  teiaporaty  dyk« 
which  it  was  your  petitioner's  intention  to  have  removed  prior  to  the  rising  of 
the  waters-* Wherefore  and  inasmuch  as  the  said  order  must  have  unadvisedly 
ksoedyas  the  same  is  contrary  to  the  'fraaty  by  which  this  country  is  ceded  t# 
the  United  States,  to  the  laws  thereof,  and  to  the  constitution,  and  particularly 
to  that  article  which  declares  that  no  private  property  shall  be  taken  for  public 
use  without  just  compensation;  and  also  in  direct  violation  of  that  part  of  the 
iidinance  for  the  government  of  this  territory,  which  directs  that  no  man  shall 
be  deptivtd  of  his  liiberty  or  propsrty^but  by  dM  judgment  of  his  peers,  or  the 
law<^theUttd. 

May  it  please  your  honours  to  er\ioin  the  said  F  L.  B.  Dorgenoy,  marshal^ 
firom  execating  the  said  order,  and  to  grant  to  your  petitioner  such  other  re- 
fief  as  the  nature  of  his  case  may  require. 

KD  W.LIVINGSTON. 
Signed  and  sworn  to  in  open  coart» 
January  35th,  1808. 

J.  W.  SMITH,  Clk. 
Let  an  injunction  fistue  agreeable  to  the  piUyer  of  the  petition.  25th  Ja* 
miary,  180a 

GEO.  MATTHEWS,  JuQ. 
JOSHUA  LEWIS. 
I  hereby  certify  that  the  foregoing  b  a  true  copy  of  the  original  petition  imd 
erder  on  file  in  this  office. 

J.W.  SMITHtCUcS.G. 
March  28, 1808* 

No.  xvm.  S  L 
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Tire  first,  if  the  United  States  were  a  necessary  party,  wffl 
render  i-  vo  d  as  to  them,  but  good  against  all  odiers  who  were 
|>arties  to  the  suit. 

I  have  admitted  that  the  United  States,  if  they  claimed  an  in* 
terest  in  the  land  in  their  own  right  or  for  another  not  a  party 
to  the  suit,  wouM  not  be  affected  by  it.  The  law  cited  by  Mr. 
Jefferson  is  a  first  principle  in  the  civil,  and,  as  far  as  my  know* 
ledge  extends,  pervades  every  other  code.  But  the  case  would, 
I  think,  be  different,  if  the  United  States  claimed  not  for  their 
own  use,  but  for  that  of  persons  who  were  parties  to  the  suit.— » 
'When  once  a  contest  is  decided  by  a  sentence  of  the  proper 
iribunaly  regularly  judging  in  the  last  refforf,— diat  decision  is 
final,  it  becomes  res  judicata;  for,  it  is  the  interest  of  the  com- 
monwealth that  there  be  an  end  to'  litigation,  ^  interest  reipuh^ 
Hew  ut  aitjinis  litium;^*  and  therefore  though  the  judgment  be  er- 
roneous it  must  stand.— -The  principle  cited  by  Mr.  Jefferson,  is 
an  exception  to  this  rule-**the  res  judicata  does  not  bind  those 
who  were  not  parties  to  the  suit;  and  the  reason  is,  that  they  had 
no  opportunity  to  defend  their  rights.  But  if  the  person  applying 
for  the  benefit  of  this  exception  in  order  to  open  the  judgment, 
claims  no  right  for  himself,  but  only  asserts  it  for  the  benefit  of 
another  who  was  a  party  to  the  suit,  and  had  an  opportunity  to 
defend  his  rights  and  did  defend  them,  then  the  reason  of  the 
^xdeption  failing,  the  exception  itself  must  fail  with  it.  Cessanie 
rationcy  ceaeat  et  ipsa  lex. 

To  apply  these  principles  to  the  case  before  us:  The  corpora- 
tion of  the  city  of  New  Orleans  were  parties  to  the  suit  in  ques- 
tion; they  defended  their  rights,  they  were  heard,  they  set  up, 
in  a  motion  for  a  new  trial,  that  very  title  in  the  United  States 
which  is  now  contended  for,  as  a  bar  to  the  plaintiff^s  recovery. 
On  a  full  hearing  the  court  determined  against  this  claim,  en- 
joined tfiem  perpetudly  against  asserting  it,  and  quieted  the  ad- 
versary possession.  Now  let  us  examine  what  is  the  claim  of  the 
United  States.  If  on  their  otvn  account,  I  admit  they  are  not 
barred;  ifjbr  the  city  of  New  Orleans,  I  contend  thev  are.  The 
purpose  for  which  an  act  is  done,  is  to  be  gathered  from  the  de- 
clarauons,  either  oral  or  written,  of  the  Actor,  or  from  his  con- 
duct. Where  the  public  is  the  actor,  the  declarations  and  conduct 
of  their  representative  in  the  act  are  to  be  looked  to;  the  presi- 
dent in  this  case  was,  as  he  says,  the  agent  ^  the  United  S^ws. 
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What  were  Us  dedtradoiis,  and  what  was  his  conduct?  l»^^ 
diately  after  he  had  notice  that  his  orders  had  been  obeyed  by 
the  marshal,  he  sent  a  message  to  congress,  which  he  transcribas 
p.  77  of  his  work.  Speaking  of  this  property  he  says:  **  It  has  been 
ttsed  tmmemoriaUy  by  the  city^  to  furnish  earth  for  raising  their 
streets  and  court-yards,  for  mortar  and  other  necessary  purposes, 
and  as  a  landing  or  quai,''  &c.;  he  next  states  as  an  allegation  tha^ 
the  title,  origiaaUy  in  the  former  sovereigns,  was  never  parted 
with  by  them,  but  was  retained  by  themybr  the  use  of  the  city 
and  province,  and  consequently  has  now  passed  over  to  the 
United  States.  And  he  adds;  ^^  Until  this  question  can  be  decided 
under  legislative  authority,  measures  have  been  taken  according 
to  law,  to  prevent  any  change  in  the  state  of  things^  and  to  keep 
the  grounds  clear  from  intruders."  Here  is  no  allegation  whatever 
of  any  beneficiary  interest  in  the  United  States;  on  the  contrary,  a 
prescriptive  title  to  the  usufruct  in  the  city  of  New  Orleans,  and 
an  allegation  of  a  mere  trust  tkle  in  the  former  sovereign,  to 
which  the  United  States  have  succeeded;  and  the  intent  with 
which  the  possession  was  taken,  is  plainly  expressed  to  be  for 
the  use  of  the  city.  It  was  (says  the  message)  to  prevent  any 
change  in  the  state  of  tAtn^j.— -What  was  the  state  of  things  al« 
leged?  Why,  the  use  of  the  property  in  the  city.  The  president'Ss 
message,  then,  as  clearly  as  language  can  express  any  thing,  tells 
us  that  the  United  States  claimed  nothing  for  themselves,  every 
thing  for  the  corporation  of  New  Orleans.-«>It  does  more;  it 
informs  us,  what  is  exactly  the  fact,  that  a  court,  which  I  shall 
shew  to  be  a  competent  one,  having  decided  on  a  question  of 
title,  the  president  of  the  United  States  interposed  his  executive 
authority  to  correct  the  errors  of  the  judiciary,  and  seized  the 
property  in  question  to  restore  it  to  the  losing  party;  for  he  tells 
congress:  ^*  This  (the  batture)  having  been  claimed  by  a  private 
individual,  the  city  opposed  the  claim  on  a  supposed  legal  title 
in  itself,  but  it  has  been  adjudged  that  the  legal  title  was  not  in 
the  cityJ*^  Here,  then,  is  an  acknowledgment  that  judgment  was 
rendered  against  the  claims  of  the  city,  and  this  passage,  taken 
in  conjunction  with  those  I  have  quoted,  amount  to  this:  The 
city  have  a  title  to  the  use  of  this  property,  they  have  used  it 
immemorially;  it  is  therefore  theirs  by  prescription-^ut  an  in* 
dividual  has  claimed  it,  and  the  court  has  wrongfully  given  judg* 
nent  in  his  favour;  I  have  therefore  turned  this  individual  out 
•f  possession  in  order  (o  restore  that  of  the  city,  in  other  words 
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topreveaft  Wf  change  in  the  Mtate  of  things.  OAtbiituppoiitioa 
abne  of  a  claim  for  the  use  of  the  cityt  can  we  recoocile  Mr« 
Jefferaoo's  aasertio^s  pages  63  and  7d,  that  after  the  passage  of 
liie  territorial  law,  it  was  in  my  power  to  resume  my  works,  by 
obtaining  permission  from  the  jury,  and  that  had  I  obtained  that 
permbsion  it  would  have  been  respected  by  the  national  execu- 
tive. Had  the  seizure  been  for  the  use  of  the  United  States^  how 
could  a  compliance  with  any  territorial  regulation^  enable  me  to 
continue  the  occupation  of  the  property  of  the  United  States? 
How  could  the  national  executive  have  had  so  much  respect  for 
die  permission  of  a  parish  jurVf  as  to  suffer  the  public  lands  to  re- 
gain in  the  hands  of  an  intruder?  It  is  clear,  dierefore,  from  all 
diese  declarations  that  the  agent  of  theUnitedStates  did  not  seiae 
for  their  use  but  for  that  of  the  defendants  in  a  suit  that  had  been 
decided*  His  acts  speak  the  same  language*  From  the  time  of  my 
dispossession. to  the  present  moment  (with  a  short  interval  of  a 
few  days,  during  which  I  resumed  the  possession  in  the  fall  of 
1810)  the  United  States  have  made  no  other  uee  of  the  proper^ 
than  to  keep  me  out^  and  suffer  the  dty  to  enjoy.  It  woul4  have 
brought,  if  sold,  some  hundred  thousands  of  dollars  into  the 
public  treasury,  yet  no  attempt  has  been  made  to  sell;  if  leasedy 
it  would  have  produced  a  rent  proportionate  to  such  a  aqiita!* 
yet  it  remains  unimproved.  The  city  draws  a  great  annual  re- 
venue from  the  wharfage,  digs  up  the  seU  when  the  river  re<- 
tires,  and,  until  it  was  destroyed  by  the  last  year's  hurricane, 
occupied  by  their  guard  the  house  I  had  erected,  though  the 
United  States  hired  buildings  for  their  troops*— All  this  con- 
duct coincides  with  the  declarations  of  the  executive  and  plainly 
shews  for  whose  benefit  he  acted—^md  as  the  rights  of  that  body 
have  been  already  decided  on  in  a  cause  to  which  they  were 
parties,  the  question  as  to  them  can  never  be  legidly  revived 
.^ther  by  themselves  or  others  for  their  use.  Until  therefore  the 
United  States  shall  assert  some  claim  of  tide  for  themselves^ 
not  9iB  fiduciaries  for  the  party  which  is  concluded  by  a  former 
judgment,  that  judgment  binds  them. 

S*  But  the  court  had  no  legal  cognisance  of  the  case,  having 
no  jurisdiction  over  the  subject  of  the  suit,— and  to  prove  thb 
we  are  referred  to  p.  68,  where  I  find  it  suted  expressly,  that 
^so  long  as  the  nation  holds  lands  in  its  own  possession,  so 
long  they  are  under  the  jurisdiction  of  no  court  but  by  specid 
yrovtsioni"  which  special  provision,  it  is  contended,  is  not 
made  in  the  United  States^  but  that  when  they  come  to  the 
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poMMstoo  of  iodividuala)  then  the  cMrts  are  opta  for  the  djt« 
ciiSBton  of  caDtendiDg  claims*  Now,  at  Mr*  Jefferson  in  Im 
message  «nd  dsewhere  in  his  book$  tefls  us  that  the  city  of  New 
Orleatuf  were  in  passeeeioHj  he  excludes  that  of  the  United 
States,  and  shews  a  case  in  whidi  by  his  own  acknowledgment 
the  courts  may  legally  decide  on  the  tide.  I  think  this  a  conclu*' 
ttve  answer  to  this  head  of  objection;  there  are  others  which  I 
have  been  obliged  to  anticipate,  to  which  I  refer  the  reader.* 

But  it  b  urged, 

Sd.  That  the  judgment  in  the  case  of  Gravier,  as  well  as  the 
injunction  issued  against  die  execution  of  the  president's  man- 
date, are  void,  because  ^  They  are  the  result  of  a  process  and 
coone  of  pleading  and  trial  belonging  to  a  court,  they  (the 
territorial  court)  ^  did  not  possess  by  law."^-In  support  of  this 
objection  we  are  told,  that  by  an  ordinance  of  Congress  of  the 
13tb  of  July,  tTB7%  made  for  the  then  territory  of  the  United 
States  N.  W.  of  the  Ohio,  but  extended  to  Louisiana  shortly 
after  the  cession,  it  was  provided  that  there  should  be  in  that 
territory  a  court  consisting  of  three  judges,  who  should  have 
<*  COMXON  LAW  jurisdiction,"  thus  excluding,  by  a  necessary  im- 
plication, the  powers  and  forms  of  proceeding  of  those  courts 
whidi  are  known  in  England  and  in  the  United  Sutes  by  the  name 
of  Courts  ofChancert/y  and  in  our  S3rstem  of  jurisprudence  are 
contradistinguished  from  those  which  proceed  according  to  tlie 
course  of  the  EngAtth  common  lam*  Thence  Mr.  J.  argues,  that 
the  superior  court  of  the  territory  of  Orleans,  having  no  chan* 
eery  powers^  could  neither  issue  an  injunction^  nor  rencjer  a 
decree  to  piiet  apooseooimt^  nor  try  a  cause  without  a  jury. 

This  is,  evidently,  a  play  upon  words,  and  the  whole  quibble 
turns  upon  the  words  ^chancery**  and  ^common  law.^  Mr. 
Jefferson  confesses,  (p.  74)  that,  the  latter,  as  applied  to  Lout- 
juana,  do  not  mean  the  ^^  common  law  of  England^^  but  ^*  the 
common  law  of  thia  land!^  which  he  acknowledges  to  be  the 
Romant  or  civil  law.   This  is  all  I  desire.    I  acknowledge 

•  Ante,  p.  25r,  et  seq. 

f  One  of  the  first  acts  of  the  territorial  Court,  after  the  transfer  of  possession 
to  the  United  States,  was  a  solemn  determination  that  the  change  of  govern- 
ment operated  none  in  the  municipal  laws.  This  determination  has  been  uni- 
iEbrmlj  aoqwetoed  in  since,  and  has  lately  received  the  sanction  of  the  supreme 
court  of  appeals  of  the  state.  The  common  law  of  Lomsiana  b  therefore  esta»> 
blisbed  to  be  the  civil  or  Roman  law$  and  the  constitution  of  this  st^te  con- 
tains a  spedal  clause  expressly  intended  to  guard  against  the  introduction  of 
any  other  system  of  ciTfl  juriBpnidencCt 
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Aat  die  superior  cotut  of  Orleans  is  not  a  court  of  chancetyi 
and  that  it  has  no  powers  whatever  as  such.  Mr.  J.  acknow- 
ledges that  it  possesses  the  powers  of  a  court  of  civil  law; 
now,  therefore,  the  only  question  seems  to  be,  whether  such 
a  court  has  the  power  to  issue  an  injunction,  or  quiet  a  pos- 
session, and  whether  it  usually  proceeds  with  or  without  A 
jury.  Mr.  Jefferson  triumphantly  asks:  **Wa8  the  ea(tablish- 
ment  of  the  French  and  Roman  laws  an  establishment  of  the 
chancery  system  of  law?"— -The  answer  is  obvious— It  was 
so,  as  far  as  those  several  systems  are  similar,  but  no  farther. 
He  again  asks:  ^  Will  it  be  said  that  the  Roman  and  chaai 
eery  laws,  for  instance,  were  the  same?^'  If  Mr.  Jefferson  does 
not  know  that  the  English  chancery  system  was  borrowed  from 
the  civil  law,  and  that  it  professedly  pursues  its  forms  and 
modes  of  proceeding,*  I  must  assent  to  what  he  acknowledges 
in  several  parts  of  his  justification,  that  he  is  not  deeply  versed 
in  the  Roman,  to  which  I  think  I  may  add^  at  leasts  the  EngliA 
chancery  system  of  jurisprudence.  But,  however  that  may  be,  the 
question  is  not  here  whether  the  rules  and  modes  of  proceeding 
of  the  courts  of  civil  law  and  those  of  chancery  courts  are  the 
same,  but  whether  the  forms  pursued  in  the  case  before  us  were 
really  those  which  are  prescribed  and  pointed  out  by  the  **  com- 
mon law  of  the  territory  of  Orleans''  (which  is  acknowledged  to 
be  here  the  rule)  or  in  other  words  by  the  *^  Roman  civil  law?" 
And,  now,  it  is  easy  to  shew,  that  there  was  no  need  in  this 
case  to  search  or  adopt  the  precedents  of  an  English  or  Ameri- 
can court  of  chancery,  and  that  neither  the  action  brought  by 
Gravier,  nor  my  petition  for  an  injunction  against  the  marshal 
were  derived  from  that  source;  but  that  they  were  suits  and 
modes  of  proceeding  as  well  known  and  as  strictly  defined  in  the 
civil,  as  those  of  trover  and  ejectment  are  in  the  common  law. 

It  is  a  fact  well  known,  not  only  to  professed  civilians, 
but  to  all  those  who  are  tolerably  conversant  in  that  system, 

•  This  is  so  well  understood  in  the  United  SUtet»  that  by  in  act  of  Cong^rets, 
passed  on  the  29th  of  September,  1789,  it  was  expressly  enacted,  •'  Thit  the 
forms  and  modes  of  proceedin^^  in  causes  of  equity  (chancery)  and  of  admiralty 
and  ma^time  jurisdiction,  should  be  according  to  the  course  c^the  cmY/ow."— 
This  sUtute  has,  indeed,  been  since  modified,  aad  the  forms  of  proceeding  of 
chancery  couru  prescribed  by  more  general  woitis;  (2  Laws  U.  S.  103),  but  it 
has  never  been  doubted  or  denied,  that  those  forms  are  derived  from,  and 
in  general  conformable  to  those  of  the  Jtoman  lam. 
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dtot  all  those  objects  vhidi  aresttftined  after  g^eat  expense 
and  much  difficulty  in  the  English  courts  of  equity,  are  effected 
without  the  complex  machinery  of  different  tribunab  by  die 
simple  practice  of  the  civil  law,  by  the  division  of  actions  into 
those  atricti  juris ^  and  bona  Jidei^  and  the  application  of  the 
pratoriumjus  to  their  circumstances;  but  that  disquisidon  is  here 
unnecessary,  for  the  proceedings  in  question  belong  to  the  most 
ordinary  class,  in  the  code  of  practice* 

Interdicts  were  edicts  made  by  the  prsetor,  declaratory  of 
the  remedy  he  would  give  in  certain  cases,  chiefly  to  preserve 
or  restore  possession.  They  were  also  his  deoretal  orders  apply* 
ing  an  equitable  remedy  to  the  case  before  him,  and  in  a  third 
acnse  the  term  was  commonly  used  for  the  action  which  is 
brought  und^r  the  prstor's  edict.*  Thus  we  say  the  interdict 
unde  vi  forbids  illegal force^  here  it  means  the  edict.  Tkejtu^ 
rendered  an  interdict  against  the  use  of  the  servitude^  here  it 
gleans  the  decretal  order  which  may  be  either  interlocutory  or 
final.  Titius  prosecuted  an  interdict  undi  vi  against  Caius  to  re-^ 
cover  his  possession^  here  it  means  the  action.f 

These  interdicts  were  prohibitory,  restitutional^  or  exhibttory. 
Of  the  first  kind  were  those  by  which  the  pr«tor  forbid  the  com- 
Biission  of  any  illegal  act  which  was  apprehended.  By  the 
aecond  a  remedy  was  given  for  acts  already  done;  the  third  was 
a  process  analogous  to  the  writ  of  habeas  corpus,  obliging  the 
party  having  a  free  person  in  his  custody  to  exhibit  him. 

All  these  remedies  were  applied  by  a  process,  which,  to  avoid 
the  equivoque  that  would  arise  from  employing,  as  in  Latin,  the 
same  word  to  signify  the  edict  and  the  process  under  it,  we  call 
in  English  an  injunction.  In  the  prohibitory  and  exhibitory  in- 
terdicts it  issues  at  the  commencement,  in  the  other  at  the  end 
of  the  suit,  and  so  far  in  the  former  instances,  it  is  exacdy 
analogous  to  the  chancery  injuncdon  of  England. 

The  suit  brought  by  Gravier  against  the  corporation  of  the 
city,  was  an  interdict  of  the  prohibitory  kind;  he  was  in  posses- 

*  Vide  Dig^.  de  Interdict:  et  Calvini  JLexicon,  pOMahn. 

f  Interdict!  appeUatio  obscura  est  nn,  qui  rem  ex  antiquitate  non  satis  fidell- 
ter  perpenduntt  ecce  autem,  sicut  duplex  censetur  bonoram  possessio,  videlicet 
edictalis  et  decretalis;  iik  docendi  {^atift,  statuirous  duplex  h&c  consideratione 
interdictum:  scilicet  edictale,  quod  pnetoriis  edictts  proponitur,  |it  sciant 
omnes  e4  formi  posse  impbrari;  et  decretaie,  quod  praetor  pro  re  naXk  im- 
plorantibtfH  decreyit.  ^/dlmdlirjb^  cited  by  Calvip.  , 
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sioD,  the  defendantB  luid  diatutbcdbim,  by  tretpimittg  <A  Itts 
property  and  setting  up  a  elaim  to  %  servitude  or  commonage  oo 
it:  ht8  remedy  was  clearly  pointed  out  by  law,  fritfaont  aoy  need 
of  chancery  dd;  he  brought  a  suit  under  the  pretorian  edict  uH 
poestdetievad  obtained  die  interdict  or  injunction  of  the  ma^a- 
trate,  forbidding  the  defendants  from  continuing  tfieir  dhttob* 
ance  duving  the  condnuance  of  the  suit,  and  at  the  end  of  it, 
after  hearing  all  parties  on  the  question  of  title,  the  same  order 
was  continued,  or  as  we  should  express  it  accurately  in  Enj^h, 
die  plaintiff  was  quieted  in  his  posteesion^  and  die  injunction 
was  made  perpetual^'^Tht  only  illegality  then,  of  th6  whole  stdt, 
is  havmg  translated  sntenBct  hy  the  word  hyunctim^  vbA  having 
used  the  familiar  phrase  quieting  in  possession^  to  express  die 
very  idea  which  diose  words  were  meant  to  convey.  Tlioae  who 
are  acquainted  with  even  the  rudiments  of  the  civil  law,  will  ask 
no  authority  for  what  I  have  asserted,  but  I  wish  to  be  justified 
by  all,  and  I  therefore  sute  the  nature  of  die  action,  and  shew 
the  law  on  which  it  is  founded* 

^^  Hoc  interdictum  (uH  possidetis)  dt  soli  possessore  scriptum 
est,  quem  potiorem  prmor  in  soli  possessione  habebat:  etest 
prohibitorium  ad  retinendam  possessionem.*'  Dig.  45. 17. 1.  s.  1. 
^  This  interdict  is  made  for  the  possessor  of  die  soil,  for  his 
possession  is  fisvored  by  the  pnetor;  and  it  is  prohiKtory  for  the 
purpose  of  retaining  die  possession.^  Godfrey's  note  on  tlus 
passage  is:  ^*  in  hoc  interdictum  ventt  ut  reus  desistat  k  turbadone 
pnesenti  et  futuri.''  ^^This  interdict  provides  that  the  defend- 
ant shall  desist  from  all  disturbance  at  prenokt  and  in  future.^ 

*^  Hoc  interdictum  duplex  est,  et  hi,  quibus  compedt  et  ac- 
tores  et  rei  sunt."  ^^This  interdict  has  a  double  effect,  and  the 
parties  under  it  are  both  plaintiffs  and  defendant^.''  Dig.  43. 17. 
3.  s.  I.-— From  these  authorities  (and  I  might  multiply  them 
without  end)  it  appears  that  there  was  a  course  of  proceeding  in 
force  in  diis  country,  by  which  one  who  was  troubled  in  his 
possession  might  apply  for  and  obtidn  an  order  of  the  judge  en- 
joining his  adversary  to  desist  from  his  encroachment,  or  in 
other  words  obtain  an  injunction^  and  that,  after  the  tide  was 
determined,  that  order  might  be  extended  to  slXJuture  aggres- 
sions, that  is  to  say  the  injunction  might  be  made  perpetuaU 

Now,  this  is  exacdy  the  course  that  has  been  pursued.  Gra- 
vter  being  disturbed  in  Ids  possession^  by  the  city  of  New  Or* 
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leans,  commenced  his  suit,  not  by  bill  in  chancery^  as  I  shsU 
presently  shew,  but  in  the  manner  prescribed  by  law  for  the 
prosecution  of  all  suits. — He  obtained  an  interdict  directing  the 
defendants  to  desist  from  trespassing  on  the  lands  in  question, 
pendente  Gte: — the  defendants  appeared,  denied  the  plsuntiflTs 
possession  and  his  tide,  and  set  up  one  in  themselves;— the  case 
was  heard,  and  the  court  being  of  opinion  that  Gravier  had  both 
the  possession  and  the  tide,  ordered  the  interdict  to  be  made 
perpetual,  and  declared  that  he  should  be  protected  against  the 
defendants  in  the  peaceable  enjoyment  of  the  premises  foreven 
Now,  what  is  the  objection  to  this  course  of  proceeding?  Why, 
truly,  the  judges  have  rendered  their  orders  and  decrees  in  Eng^ 
lish!  They  have  translated  interdict  by  injunction^  and  have 
quieted  a  possession^  instead  of  ordering  an  interdict  against  fu- 
ture disturbance.  The  vivid  imagination  of  our  author  was 
fired  with  the  illegal  use  of  chancery  terms.  Anxious  to  sup- 
'port  the  constitution,  and  keep  every  branch  of  government 
"except  one  within  the  bounds  of  dieir  duty,— 4ie  takes  pains  to 
prove  to  the  judges  that  they  are  not  chancellors,  reproaches 
them  bitterly  and  indecendy  for  ^^  shuffling  themsehea  into  the 
place  of  the  jury,"  and  raves  about  chancellor  Waltham,  and 
his  subpama^  just  as  if  the  subpoma  had  been  used  in  the  case; 
nay,  he  actually  asserts  it  as  a  fact,  when  it  exists  no  where  but 
in  the  series  of  ficdons  which  he  calls  ^^  the  proceedings  of  the 
txecutive.^^'^^Tht  same  law  which  authorised  the  granting  and 
continuing  the  injunction  in  the  case  of  Gravier,  justifies  the 
Court  in  the  order  given  to  the  marshal  on  my  application. — I 
was  in  lawlul  and  peaceable  possession,  and  I  knew  that  an  ille- 
gal mandate  had  been  given  to  deprive  me  of  it;  mine,  therefore, 
was  die  very  case  provided  for  by  the  interdict  uti  possidetis^ 
and  it  is  their  having  dared  to  grant  me  the  benefit  qi  the  law» 
of  my  country,  that  has  drawn  upon  the  judges  the  ire  of  the 
President. 

They  granted  the  injunction,  as  it  was  their  duty  to  do;  the 
marshal,  disregarding  that  which  he  owed  to  the  laws,  and 
supposing  himself,  as  he  has  stated,  bound  to  the  same  obe- 
dience which  a  soldier  owes  to  his  officer,  disobeyed  the  in- 
junction, and,  by  force,  executed  the  orders  of  the  president. 
Here  was  a  scene  which,  for  the  honour  of  my  country,  for  its 
most  sacred  interests,  I  pray  never  to  tee  repeated;  an  executive 

No.  XVIII,  2  M 
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|t>Mter  carrying  into  effect  an  executive  mandisite,  in  contempt w 
the  solemn  decrees  of  the  judiciary,  and  the  president  orderiri 
the  regular  military  force  to  aid  him  in  the  accomplishment/dT 
this  outrage.--*-Let  it  not  be  said,  that  he  could  not  know  that  tte 
court  would  interpose-— but  he  did  know  that  the  court  had  in- 
terposed: he  had  seen  their  judgment,and  it  was  indXTtctdefiofux 
of  this  judgment  that  he  gave  the  order.  Besides,  he  afterwards 
knew  the  act,  and  made  it  his  own  by  his  ratification.  He  even  now 
Justifies  it,  and  though  all  the  probable  consequences  were  stated 
to  him  of  a  conflict  between  the  authorities,  he  heard  them  ia 
sullen  silence.*  There  is  then  as  little  justification  for  Mr.  J.  as 

*  Afler  I  had  received  the  president's  determination,  in  1808,  not  to  grsdt 
me  any  reiief»  I  wrote  to  the  secretary  of  state  the  following  letter: 

WaahingtOD,  July  13, 1808r 
Sir 
.  In  the  letter  I  bad  the  honour  to  address  to  you  on  the  sixth  of  May  last»  I 
^offered  propositionsi  which,  af^er  making  erery  allowance  for  the  iUutiona  of 
self-interest,  I  cannot  but  think  highly  evincive  of  the  justice  of  my  claim,— 
They  were  also  intended  to,  shew  the  confidence  I  then  felt,  that  the  president 
wouki  seize  the  opportunity  they  offered,  of  reviewing  a  determination  madB 
ion  an  expatu  statement,  which  I  have  offered,  and  am  ready  to  prove  false  te 
&ct  and  erroneous  in  law. 

It  having  been  deemed  inconsistent  with  official  duty  to  examine  my  prooft, 
or  to  listen  to  my  arg^ument,  I  must  at  present  content  myself  with  the  eon* 
sciousness  of  having  done  every  thing  that  a  sense  of  justice,  and  the  extreme 
4if  moderatkm,  could  require.  The  representatives  of  liie  people^  to  whom  Ilm 
referred,  must  determine  whether  they  are  .competent  tQ  the  trial  of  a  title, 
and  whether  they  intended  to  invest  the  executive  with  the  power  of  revers- 
ing the  decision  of  a  court,  of  opposing  the  execution  of  its  decrees,  and  de- 
priving a  citizen  of  his  property,  without  even  the  form  of  a  trial,  or  affording 
him  the  means  of  defence. 

.  I  must  however,  sir,  be  permitted  to  draw  your  attention  to  another  cb- 
cumstance  in  this  bunness,  which  is  of  the  utmost  consequence  not  only  to 
me,  but  to  the  territory  in  which  I  reside.  From  the  verbal  communications 
which  I  had  the  honour  to  make  to  you  at  this  place,  supported  by  a  copy  of  Che 
record,  which  I  delivered  for  the  president's  perusal,  it  appeared  that  when  I 
first  heard  a  warrant  had  been  received  by  the  marshal  to  divest  me  of  my  pro- 
perty,  I  applied  by  petition  to  the  superior  court  who,  on  hearing,  granted  me  an 
injuncdon,  ordering  the  marshal  to  desist  from  the  execution  of  the  warrant; 
but  that  this  officer,  supposing  the  authority  of  the  president  paramount  to 
that  of  the  court,  proceeded  to  execute  hb  orders.  For  this  contempt  offered 
to  the  highest  judicial  authority  in  the  country,  I  might  have  obtained  an  at* 
tachment  and  an  order  for  restitution;  but  I  was  unwilling  to  exhibit  to  the  in- 
habitants  of  the  territory  the  deg^rading  spectacle  of  a  court  unable  to  execute 
its  decrees,  or  the  afflicting  one  of  a  violent  struggle,  perhaps  a  bloody  conflict 
Ifetwcen  the  ministerial  officers  of  judicial  and  executive  power*  PersusiM 
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'  »    • 

4)eiT  ift  (pl^^ioo  for  the  charge,  Uiat  the  court  astumed  Ulegal 

|K>wera;  they  prpceeded  in  the  beaten  track  of  ancient  usag-.  and 
^tablished  law;  he  deliberately  and  violently  opposed  their  legal 
CDUrte  of  proceediQ^. 

But  no  jury  was  called  for  the  decision  of  the  cause!  The 
judges  shuffled  themselves  into  the  place  of  the  jury!  They  have 
^  abolished  the  trial  by  jury,  pledged  by  the  ordinance  to  the 

that  the  warrant  had  been  issued  in  consequence  of  some  gross  misrepresea*. 
tations  of  facts,  I  desisted  from  any  further  prosecution  of  my  appeal  to  the 
laws,  and  thought  that  propriety  required  me  to  suspend  any  to  the  public,  untH 
1  should  have  endeavoured  to  rectify  the  errors  under  which  I  supposed  the 
{president  bad  acted.  With  this  view  I  applied  myself  silently  and  assiduously 
to  the  removal  of  those  pecuniary  difficulties,  which  this  unexpected  change 
In  my  lortune  had  produced,  and,  as  soon  as  this  was  sufficiently  effircte^ 
eSune  on  with  a  ho)>e  bordering  6n  con  vidian,  that  when  heard  (which  I  con* 
ndered  as  a  matter  of  course)  I  could  demonstrate  to  any  reasonable  roan,  nol 
only  that  I  ha^  been  hardly  dealt  with  in  the  mode  of  proceeding,  but  that 
there  was  not  even  a  colour  of  title  in  the  United  States  to  the  land  of  which  I 
had  been  deprived.  As  however  it  has  not  been  deemed  expedient  to  adm& 
vren  a  possilHlity  of  error  or  misreprentation;  as  the  appeal  which  I  have  made 
|o  the  candopof  the  executive  has  failed,  it  may  become  necessary  for  me  to 
jppsecute  that  which  I  have  made  to  the  justice  of  the  courts.  But  this  state* 
ment  ^11  shew  you,  sir,  how  important  it  is  for  me  to  ask,  which  I  now  most 
respectfully  do,  whether  it  is  the  intention  of  the  president  that  the  marshal 
■hall  use  the  force  placed  at  his  disposal  to  oppose  the  decrees  of  the  territorial 
judiciary}  I(  as  I  hope,  and  would  wish  to  believe,  the  ordinary  course  of 
justice  is  not  to  be  interrupted,  I  have  only  to  request  that  orders,  conforout- 
1^  to  such  intentions,  may  be  sent  to  the  marshal,  whose  conduct  has  shewn 
that  he  is  under  a  contrary  impression— and  it  would  be  desirable  to  avoid  that 
oppontion  to  which  his  mistaken  sense  of  duty  might  lead.  But  if  the  preal- 
dent*s  warrant  is  to  be  mpported  by  force  against  the  process  of  the  court,  ^ 
ought  to  be  apprized  of  it,  that  I  may  then  determine  whether  the  obligation  I 
9we  to  my  fiimily  or  my  professional  duty,  to  a  widow  and  two  orphans,  whose 
rights  are  committed  to  my  care,  wiU  permit  me  to  sacrifice  their  interest,  In 
order  to  preserve  the  peace  of  the  territoryt  or  whether  I  should  assert  lUy 
ehiims,  and  leave  the  responsibility  where  it  ought  to  rest. 

If  the  United  States  have  no  titie  to  the  land,  no  reproach  can  attach  to  u^e 
for  any  event  that  may  happen,  and  I  am  prepared  to  risk  every  thing  on  that 
question,  whenever  it  shall  again  be  decided  by  impartial  and  enlightened 
men.  Being  about  to  depart  in  a  few  days,  aftd  wishing  to  carry  the  prendent^ 
determination  on  that  pomt,  I  beg  that,  as  soon  as  may  be  convenient,  you  will 
0ivour  me  with  an  answer,  and  at  the  same  time  return  the  copy  of  my  peUtion 
for  an  injunction,  which  I  had  the  honour  to  deliver  you  at  Washington. 
I  have  the  honour  to  be. 

Respectfully,  &c. 
(Signed)  EDW    LIVINGSTON. 

To  the  part  of  the  letter  itkting  to  the  injunctioni  I  received  «•  muwtr,. 
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people  of  the  territory.*'  *'Thcy  took  upon  themselves  t6 
decide  both  fact  and  law,  aware  at  the  same  time,  that  a 
jury  could  mot  have  been  found  in  Orleans  which  would  not 
have  given  a  contrary  decision.*'— These  are  serious  charges. 
They  aflPect  the  character  of  men  whom  Mr.  J.  calls  respectable^ 
though  he  attributes  to  them  a  conduct  that  would  disgrace 
them  for  ever,  of  men  whom  he  had  invested  with  the  highest^ 
judicial  authority,  and  to  whom  it  has  been  continued*  by  the 
representatives  of  the  very  people  whose  privileges  he  accuses 
them  of  having  destroyed,  and  whose  interest,  he  says,  they 
have  illegally  sacrificed  by  this  decision. 

When  deceived  by  false  appearances,  such  accusations  are 
made  under  a  belief  of  their  truth,  the  author  incurs  the  re- 
proach of  precipitancy,  and  owes  a  reparation  to  those  whom 
he  has  injured.— Where  there  is  no  proof,  and  he  acts  only  oa 
suspicion  of  the  fact,  his  offence  assumes  a  graver  cast.  But 
what  nam^  shall  we  give  to  his  conduct,  who  knows  that  the 
charge  he  makes  is  wholly  without  foundation,  who  acts  with- 
out  proof  and  without  suspicion,  who  repeats  sermus  charges 
after  he  has  seen  their  refutation,  and  knows  that  refutation  to 
btjtist* 

I  have. shewn  that  the  form  of  action  as  well  as  the  process 
was  in  the  usual  routine  of  judicial  procedure:  that  no  chancery 
or  other  extraordinary  jurisdiction  was  resorted  to,  and  I  now 
proceed  to  show,  that  this  course  did  not  deprive  the  defendants 
of  an  appeal  to  a  jury;  that  if  they  declined  it,  it  was  the  result 
of  deliberation  and  choice;  that  there  was  no  shufflings  on  the 
part  of  the  judges,  no  assumption  of  illegal  power,  and  that  he 
who  makes  the  charge  had,  at  the  time  he  wrote,  under  his  ejre 
the  evidence  of  its  falsity. 

The  act  of  the  26th  March  1804,t  gave  us  our  first  form  of  go- 
Temment.  On  the  subject  before  us  its  provisions  are:  §5.  ^^  In  all 
cases,  civil  and  criminal,  in  the  superior  court,  the  trial  shall  be 
by  jury,  if  either  of  the  parties  require  it.^^ 

On  the  2d  March  1805,^  the  president  was  authorised  to 
establish  a  government  in  Orleans,  similar  to  that  exercised  in 

*  Judg^  Mftthews  is  one  of  the  judges  of  the  supreme  court  of  appeals, 
and  judge  Lewis  presides  in  the  district  court  of  the  first  district  of  the  state 
of  Louisiana. 

1 7  Laws  U.  S.  112.  X  Ibid.  281. 
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the  Mississippi  territory  (except  as  is  otherwise  provided  hy  the 
act)  and  giving  to'  the  inhabitanu  all  the  rights,  8cc.,  secured  bjr 
the  ordinance  of  1787.  But  the  fourth  section  declares,  **  That 
all  laws  in  force  in  the  said  territory  (Orleans)  at  the  conw 
mencement  of  the  act,  and  not  inconsistent  therewith,  shall 
continue  in  force  until  altered,  modified  or  repealed  by  the 
legislature;"  and  the  sixth  repeals,  after  the  first  November 
then  next,  aU  such  parts  of  the  former  act,  as  are  repugnant 
to  the  present  act.— The  ordinance,  which  is  thus  made  the 
constitution  of  the  new  territory,  secures  to  the  **  inhabitants 
the  benefit  of  the  trial  by  yury.*'— This  benefit,  it  was  sup^ 
posed,  would  be  secured  to  them,  if  they  had  the  option  of 
rei:urring  to  it;  and  that  part  of  the  law  of  1804,  which  directed 
Aat,  in  civil  cases,  either  party  might  have  a  jury  trial,  if  he  r€w 
quired  it^  was  not  inconsistent  with  the  provision  of  the  ordi- 
nance,  which  secured  the  benefit  of  a  jury  trial  to  the  inhabitants, 
and  that,  therefore,  this  clause  was  not  repealed.-— Under  this 
idea  the  territorial  legislature' proceeded  to  regulate  the  pro- 
ceedings in  the  superior  court.  By  the  first  section  of  the 
act  passed  for  this  purpose,*  all  suits  are  directed  to  be  *^  com- 
menced by  petition  addressed  to  the  court,  which  shall  state  the 
names  of  the  parties,  their  places  of  residence,  and  the  cause  of 
action,  with  the  necessary  circumstances  of  places  and  dates^ 
and  shall  conclude  with  a  prayer  for  relief  adapted  to  the  cir- 
cumstances of  the  case."— Thb  was  exactly  done  in  the  case  of 
Gravier,  and  even  if  I  had  not  shewn  that  the  form  of  action 
adopted  had  been  previously  known  to  the  civil  law,  this  provi« 
sion  in  a  positive  statute  must  have  put  an  end  to  the  cavil.-«- 
The  fifth  section  enacts,  that  if  the  *^  Defendant  wishes  a  trial 
by  jury  f^  his  *^  petition  shall  conclude  vrith  a  prayer  to  that  ef- 
fect;" and  if  any  plaintiff  requests  a  trial  by  jury,  such  request 
shall  be  lodged  in  writing  wiUi  the  clerk,  within  three  days  after 
receiving  notice  of  the  filing  of  the  defendant's  answer," — and 
thereupon  the  clerk  is  to  issue  process,  and  the  sheriff  is  to 
summon  the  jury.— -As  there  is  no  difference  in  the  mode 
of  commencing  causes,  all  of  whatever  nature  being  by  petition, 
the  provisions  relative  to  the  trial  by  jury  are  applicable  to  all; 
whenever  a  fact  is  in  issue,  either  of  the  parties  may  refer  ita 

*  10  April,  1805.  1  Orleans  LftWB,  310. 
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trial  (Q  aju|y;  and  it  199  therefore,  only  in  eases  where  \Mh  pf!^' 
fer  the  decision  of  the  court,  that  the  court  decides.  This  noi^ 
ii^  and  ahvaya  since  the  passage  of  this  law  has  been  the  uniforoi 
u^nquestioned  practice  oif  the  court.  The  corporation  of  the  citjf 
ot  New  Orleans,  on  being  served  with  ^  copy  of  Gravi^r's  pe- 
tition, were  at  liberty  to  demand  a  jury  or  submit  to  the  decision 
of  the  court.  They  had  time  to  deliberate  until  the  filing  of  their 
answer.  They  did  deliberate,  and,  with  the  advice  of  their 
counsel,  preferred  the  latter  mode  of  trial,  as  the  most  favoura- 
ble to  their  interests. — Does  not  this  plain  exposition  of  the  l^f 
shew  that  there  is  not  the  slightest  foundation  for  th^  invective 
and  bitter  reproach  with  which  the  judges  are  assailed  on  thi^ 
subject? — Can  any  one  acquainted  with  the  laws  I  have  cited,  fof 
si  n^oment  question  the  regularity  of  the  proceeding!— -But  Mr- 
Jefferson  Was  acquainted  with  thein.  Those  from  the  statute 
book  of  the  United  States  were  passed  during  his  presidency; 
he  approved  them;  he  quotes  them  in  the  very  page  that  contains 
his  philippic  against  the  judges.  The  territorial  law  also  passed 
during  his  presidency , and  must  have  been  officially  transmitted  to 
him  by  the  governor.  Nay  more,  his  attention  was  called  to  them^ 
and  to  the  refutation  which  they  give  to  the  calumny  he  has  re- 
vived; it  was  called  to  them  by  a  publication  which  I  have  ssdd  was 
under  his  eye  when  he  wrote.  The  same  argument  had  been 
thrown  out,  not  as  I  recollect  in  any  publication,  but  in  sugges- 
tions calculated  to  influence  the  ignorant:  I  had  answered  it  in 
a  publication  made  first  in  the  papers  of  New  Orleans,  and 
afterwards  repeated  twice,  first  in  the  appendix  to  my  address, 
and  a  second  time  in  one  of  the  arguments  of  Mr.  Duponceau.^ 
Both  these  publications  were  in  Mr.  J.'s  hands,  and  to  the  first 
of  them  he  frequently  alludes  in  the  course  of  his  justification. 
This  is  the  extract: 

*^  But  the  cause,— -says  the  voice  of  public  clamour,-^e 
"  cause  was  tried  by  the  court  without  the  intervention  of 
**  a  jury.  None  but  the  grossly  ignorant,  or  the  perversely 
^^  wicked,  can  make  this  a  ground  of  accusation  against  the 
**  plaintiffs.— -The  trial  by  jury,  in  civil  cases,  is  a  privilege 
^  which  by  the  laws  of  the  territory  either  party  may  claim  *at 
^  their  pleasure.  When  neither  demand  it,  the  privilege  is  of 
^*  course  waved.  Here  the  defendants  have  not  even  inadvert- 

*  Ite^ew  of  the  cautc  of  the  New  Orleam  Battmre^  Ice*  PldladL  li09.  Reprint^ 
in  the  American  Law  Joornsl^  vol.  4.  p.  Sl7. 
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^enttibiAet6i;  t^ieinodeof  trial  wfts  a  mMttr  of  &M^fVffl»t 
"  tfii^  choice^  for  I  have  seen  the  draft  of  an  affidavit  ivtikil 
^  judge  Moreau,  the  defendants'  counsel,  told  "me  he  ivte  about 
**  lo  m^ke,  in  wVich  he  gives  a'reason  ivhy  they  did  Adt'chtt^ 
*^'to  adk  one;  and  this  reason,  if  I  recollect  aright,  ivas  thkt  ihey 
^  apprehended  they  would  not  be  permitted  to  have 'a  jury  com- 
^^  posed  of  inhabitants  of  the  city  (that  is  to  say  bf  the  parties 
^  to  this  cause!)  What  iroulid  have  been  «aid  df  the  defendants 
**  if  they  had  testified  even  a  desire  to  have  persons  interefttdl 
^  in  their  purchase,  not  only  examined  as -witnesses,' but  swom 
'*  as  jurors  in  the  cause?  Nothing,  indeed,  could  have  beenstdd- 
^  ed  to  the  obldquy  #hich  has  been  cast  tipon  tiiemj  btit  if  such 
^  hod  been  their  conduct,  I  should  candidly  cohfe^s  there  is 
•*  litde  of  it  they  tvonld  not  have  deserved.'' 

Orleans  Gazette^  Nov  J  \6^t  607. 

^thi%  publication,' let  it  be  remembered,  was  made  in  fBGT^ 
in  the  Gazette  of  New  Orleans,  it  had  been  twice  republished; 
if  the  law  or  the  practice  of  the  court  had  been  misrepresented^ 
would  not  some  reply  have  been  made?  if  the  communication 
kiaide  by  Mr.  Moireau  had  been  misunderstood,  would  not 
Some  explanation  have  been  given?  Not  a  word  has  been  or 
could  be  said  on  the  subject.  The  law  was  truly  stated,  the  &ct 
Was  well  understood;  and  with  thd  knowledge  of  1)oth,  Mr.  J. 
has  not  scrupled  to  wind  up  his  work  by  repeating  the  serious 
charge  which  they  folly  refute. 

The  i^k  I  had'  imposed  on  myself  is  now  finished,  and' I 
commit  with  satisfaction  my  cause  to  the  public.  It  is  notonet>f 
mere  interest  either  to  me  or  to  my  adversary;  as  he  has 
managed  it,' die  question  involves  considerations  of  higher 
moment  to  us  both:  I  am  an  intruder  on  the  public,  or  he  an 
invader  of  private  rights.— ^The  only  true  enquiries  were,  Was 
the  land  in  question  the  property  of  the  United  States?' Had 
Ae  president  a  right  to  seize  it  if  it  were?  A  dignified  defence 
Would  have  been  confined  to  the  support  of  an  affirmative  answer 
to  these  propasitions;«-Innocence  would  have  rejected  the 
doubtful  adirantage  to  be  derived  from  even  a  just  attack;  Inte- 
grity and  Honour  w6uld  have  disdaifned  the  aid  of  unjust  accu- 
sations;  however  plausible;  Magnanimity  would  have  scorned 
the  effect  of  an  appeal  to  popular  prejudice: — ^but  in  this  case  we 
look  in  vkin  for  these  results.  All  these  means,  however  \m- 
vorthy,  are  retorted  to;  and  in  order  to  prove  that  the  land'  be- 
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longed  to  the  public,  and  that  I  was  rightfully  expelled  at  the 
point  of  the  bayonet,  the  public  are  told: 

1.  That  the  premises  did  not  behngto  John  Gravier^  under 
whom  Ickum^  but  to  him  jointly  with  his  brothers  and  sisters. 

To  this  I  have  answered  that  if  true  it  forms  no  justification; 
diat  the  property  of  the  brothers  and  sisters  ought  to  have  been 
as  sacred  as  that  of  the  seller  to  me. 

That  the  fact  is  not  true,  that  the  whole  of  his  decr-ased 
brother's  estate,  of  which  this  formed  a  part,  was  inventoried 
and  sold  to  John  Gravier,  and 

That  the  absent  heirs  have  ratified  the  sale. 

2.  That  my  counsebjirst  suggested  to  Gravier  the  prosecutlm 
of  a  dormant  claim. 

To  this  accusation  I  have  replied  that  if  the  claim  were  just, 
I  consider  it  as  no  reproach,  to  have  given  my  aid  to  its  prose- 
cution, and  that  to  point  out  his  rights  to  a  client,  is  one  of  the 
first  duties  of  an  advocate. 

But  ^t  the  allegation,  whether  it  constitute  a  merit  or  a  re- 
proach, is  totally  without  foundation. 

That  Gravier's  ancestor,  ten  years  before  my  arrival,  so  well 
knew  his  right  to  this  property  as  to  sell  several  parcels  of 
it  by  public  recorded  acts. 

That  Gravier  himself,  long  before  my  arrival,  had  enclosed  a 
very  large  portion  of  it. 

That,  before  the  purchase  in  which  I  was  concerned,  two  very 
respectable  gentlemen  in  the  city,  were  in  treaty  for  the  same 
property^  and 

That  even  before  the  cession  the  Spanish  governor  thought  it 
necessary  to  procure  Gravier's  license,  before  he  could  make 
use  of  the  ground  for  a  public  purpose. 

3.  It  is  objected  that  Delabigarre*s  purchase  was  of  a  litigated 
right  J  and  therefore  void  and  ckatavektovb. 

To  this  also  I  have  answered,  that,  if  the  charge  were  true,  it 
gave  no  right  to  the  United  States,  and  that  all  the  crimes  he 
could  heap  on  the  memory  of  the  unfortunate  Delabigarre, 
would  not  lessen  the  weight  of  his  own  responsibility,  in  taking 
for  the  public  that  which  did  not  belong  to  them. 

But  I  have  shewn  that  the  charge  is  unfounded  as  well  as  ir- 
relevant: 

Because  Gravier  was  in  actual  possession  of  a  part  of  tb& 
thing  sold. 
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Because  he  hkd  a  coBstructive  posoeBsion  of  the  Hesidae. 

Because  no  one  had  then  heard  of  the  only  adverse  ctaiSi 
^frhkh  now  exists. 

Becau^  the  claim  of  the  corporation  was  an  illegal  one^  and 
has  so  been  determined  by  a  final  judgment,  uid  even  by  theiir 
Otm  acknowledgement* 

Because,  even  if  a  just  claim,  as  it  was  only  of  a  servitude^ 
Ae  proprietor  might  legaDy  sell  the  soih 

And  I  have  shewn  that  the  suit  could  only  have  been  carnedl 
tm  TO  the  name  of  Gravier,  because  the  sale  under  private  signa* 
tures  amounted  by  the  law  of  the  land  to  no  more  than  a  cove* 
nant  to  sell. 

4.  A  was  asserted  that  i/J  *y  the  terms  of  his  grants  Grceoier 
was  the  owner  of  the  alluvion^  he  had  disposed  of  it  to  the  pur* 
"Chasers  of  the  front  lots^  by  using  the  same  eocpression  in  Mf 
sales  to  them. 

For  the  four^  time  the  answer  was  repeated,  that  if  the 
ikct  was  ascertained,  it  only  changed  the  name  of  the  persoa 
tiggrieved,  and  that  the  offence  of  iDegally  taking  the  land,  waft 
te  great  if  the  title  were  in  A,  as  if  it  belonged  to  B. 

But  a  complete  refutation  of  the  fact,  was  given  by  shewing 
Aat  in  general  the  front  proprietors'  deeds  referred  to  a  plan 
^hidh  made  them  limited  and  not  riparious  proprietors. 

iThat  in  cases  where  there  was  no  such  reference,  and  where 
^e  alluvion  was  realty  granted,  I  had  become  the  purchaser  anl 
united  both  titles. 

Preparatory  to  the  discussion  of  the  title  of  the  United  States, 
f  have  shewn  from  the  geology  of  the  country,  the  nature  of  ha 
conformation  and  the  characteristics  of  the  premises  m  question^ 
-*^the  gradual  formation  of  similar  parcels  of  land,  and  the  urn- 
-form  occupation  of  them  by  the  proprietors  of  the  adjacent 
soil  has  been  proved,  as  well  as  the  utility  of  the  improvements 
t  was  making;  and  it  was  demonstrated  from  a  review  of  the 
original  grant,  and  the  chain  of  title,  that  those  under  whom  I 
daimed  owned  and  possessed  to  the  water's  edge* 

The  enquiry  l^  which  law  the  question  of  title  was  to  be  de- 
cided has  been  pursued,  and  strong  reasons  given  to  believe  tha( 
die  President  erred  in  selecting  the  Ffencb  rather  than  the 
%anish  code. 

Sut  that  takhig  the  French  laws  to  bt  the  rule  in  this  t6aso^ 
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they  give  the  dluvions  not  to  the  sovereign  but  to  the  adjoining 
proprietors;  and  this  is  proved: 

By  the  opinion  of  their  jurists,  the  decisions  of  their  triba* 
nak,  and  die  formal  recognition  of  the  sovereign  in  the  cele* 
brated  Bordeaux  case. 

I  have  shewn  that  the  premises  have  no  one  characteristic)  by 
.which  they  can  be  denominated  the  bed  or  the  beach  of  the  river^ 
and  that  if  a  part  of  them  still  form  the  bank,  that  bank  is  oo 
inoxuledffed  Bxxd  proved  to  be  private  property. 

The  distinction  attempted  to  be  taken  between  the  right  to 
alluvion  in  urban  and  in  rural  estates,  has  been  discussed  and 
proved  to  be  without  foundation. 

The  nature  of  alluvial  increase  has  been  defined,  and  by  it» 
application  to  the  premises  in  question,  the  £uicifiil  derivadooi 
and  reasoning  created  to  shew  that  they  could  not  be  called  an 
alluvion  have  been  exposed. 

'  The  rights  of  the  public  to  the  use  of  the  bank  for  the  purposes 
of  navigation  have  been  acknowledged,  while  the  property  of 
the  soil  has  been  proved  to  reside  in  me,  and  from  the  most 
convincing  documents  I  have  demonstrated  that  my  works  did 
not  tend  to  interfere  with,  but  on  th.e  contrary  to  facilitate  that 
public  use. 

The  smgular  idea  that  the  President  of  the  United  States  is 
required  or  authorized  to  abate  nuisances  in  the  city  of  New 
Orleans,  has  been  exposed  to  the  derision  it  deserves,  and  the 
flimsy  nature  of  this  subterfuge  has  been  shewn: 

By  the  words  of  his  warrant  of  dispossession,  which  speaks 
of  an  intrusion  upon  public  lands,  not  of  die  abatement  of  a 
nuisance—- 

By  the  conduct  of  those  who  executed  it,  in  removing  the 
possessor  and  leaving  the  works  which  are  supposed  to  be  nuis- 
ances— 

By  the  awkward  manner  in  which  this  plea  is  pushed  forward 
for  the  first  time  in  the  last  stage  of  the  controversy. 

The  existence  of  any  nuisance  has  been  denied,  and  the  effi- 
ciency of  local  laws  for  its  removal,  had  it  existed,  has  been 
shewn. 

The  assertion  that  all  governments  maintain  the  right  of  seis- 
ing their  own  at  short  handh^s  been  fully  disproved  by  reference 
to  the  Bnglish,  French,  and  Spanish  laws;  and  it  is  shewn  by  a 
review  of  the  principles  of  our  own  constitutioni  that  they  do 
not  sanction  the  practice. 
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The  authority  assmiied  under  the  law  of  1807,  has  betn  eatr 
amined,  and  the  following  conclusions  have  been  drawn— 

That  the  case  to  which  it  was  applied,  comes  neither  within 
its  letter  nor  its  spirit. 

That  even  if  its  circumstances  came  within  the  purview  of  the 
law,  some  of  the  most  material  provisions  of  that  law  have  been 
totally  disregarded. 

And  that  if  the  law  authorize  the  proceedings  had  under 
colour  of  it,  the  law  itself  is  unconstitutional  and  void. 

The  conduct  of  the  territorial  judges  who  rendered  the  sen* 
tence  in  favor  of  Gravier  has  been  vindicated,  and  the  charge 
of  their  having  assumed  illegal  and  unusual  powers  has  been 
shewn  to  be  produced  either  by  an  utter  ignorance  of  the  law,  or 
a  culpable  misrepresentation  of  it. 

Having  thus  laid  my  own  tide,  and  that  of  the  United  States 
before  the  public,— having  tested  the  proceedings  of  the  execu- 
tive by  the  rules  of  positive  law,  the  unbending  precepts  of  the 
constitution  and  the  unerring  principles  of  free  government-— and 
having  demonstrated  those  proceedings  to  be  illegal,  unconatiti^ 
tional  and  oppressive;  I  shall  now  enquire  what  excuse  there  is 
in  the  plea  of  honest  error,  supposing  it  to  have  existed,  and 
what  grounds  there  are  for  believing  that  the  motivesnvere  such 
as  could  inspire  the  conscious  rectitude  which  is  affected  in  the 
dose  of  the  work? 

First.<^Error  of  judgment  is  no  excuse  to  an  executive  ojicerji 
he  must  execute  the  laws  at  his  periL-— In  this  respect  judicial^ 
and  executive  officers  have  a  different  responsibili^;  the  judge^ 
unless  there  be  corruption  or  such  a  manifest  breach  of  positive 
statute  as  supposes  corruption,  is  not  liable  for  a  misconstruc- 
tion of  law;  but  a  ministerial  officer  must  execute  the  law  at  the 
risque  of  making  good  all  damages  arising  from  his  misconduct 
or  even  his  errors. 

A  sheriff  cannot  justify  the  arrest  of  A,  by  proving  that  he 
took  him  for  B,  agiunst  whom  he  bad  a  writ. 

The  captain  of  a  frigate  shall  not  be  excused  from  damage 
for  bringing  in  a  friendly  vessel  or  one  of  his  own  nation,  be- 
cause he  thought  it  the  property  of  an  enemy.* 

*  In  cases  where  this  excuse  has  been  deemed  good,  there  was  always  some 
default  on  the  part  of  the  captured,  which  led  tp  the  error. 
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capture  he  shall  have  followed  the  express  iostructions  of  die 
Vtesideol^  if  those  mstrucBons  weie  not  giv»  aceordtog  to 

Mr*  Jefferson  shews  more  art  than  fair  argoment  in  putting 
the  responsibility  of  the  executive  on  the  sa«ie  footing  with  that 
of  the  members  of  the  legislative  and  judiciary  branches.— Thqr 
are  widely  diflferent.  The  representative  is  only  bound  to  pursue 
the  measures  ht  tMnAs  rights  he  is  under  no  obligation  ahvajra 
to  think  right.  The  judge  is  to  decide  according  to  law  where 
H  is  positive;  according  to  his  opinion  tfit  where  it  is  doubt fuL 
The  President  has  no  such  discretion,  unless  it  be  expressly 
given,  and  t  cannot  be  given,  under  our  constitution,  in  cases 
properly  cognizable,  as  this  is,  by  the  judiciary,  in  cases  of  meum 
and  tuwn  as  I  have  shewn  this  to  be.  There  are  cases,  however, 
in  which  a  liiscredonary  power  might  be  granted  by  law,  and  ia 
which  an  honest  error  would  excuse.-— The  legislature  might, 
fDr  instance,  create  an  office,  and  direct  that  whenever  the  Presi- 
^nt  thought  the  officer  had  been  guilty  of  malfeasance,  he  miight 
lemove  him.— Here  the  President,  believing  in  the  ill  conduct 
of  the  officer,  might  remove  him;  and,  though  the  man  should 
be  innocent,  the  President  would  incur  no  responsibility ,—4Hiit  if 
the  provision  had  be^n,  that  the  President  should  remove  in  case 
•f  malfeasance  only,  then  he  would  remove  at  his  peril,  in  case 
tlie  misconduct  could  not  be  proved. 

The  United  States  make  a  law  granting  the  ri^  to  occupy 
the  square  in  the  federal  city  around  the  Capitol  to  an  indivi- 
dual; but  direct,  that  in  case  he  shall  commit  waste,  the  presi« 
^nt  shall  deprive  him  of  the  possession.  Can  it  be  doubted, 
that  if  the  tenant  has  committed  no  waste,  and  the  president 
dispossess  him,  he  will  have  a  right  to  recover  the  value  of  his 
term,  although  the  president  may  have  acted  honestly  under  a 
belief  of  the  foct?— The  case  would  be  different  if  the  law  bad 
empowered  the  president  to  dispossess,  if,  in  his  opinion^  the  oc^ 
cupant  injured  the  £reehold.-^Thus,  in  my  case,  the  law  autho- 
rizes the  president  lo  remove  settlers  from  puUic  lands,  and  in 
the  exercise  of  his  duty,  he  removes  a  man  from  the  possession 
of  his  own  land;  can  it  excuse  him  to  say,  he  thought  the  pro- 

•2Cranch>115.    Ibid.  ir^. 
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per^  bdmfM  ta  the  puhHc?-«'I  thiak  oat;  hecaoie  tiitt  pka 
would  always  be  ready  to  justify  every  outrage,  as  wilful  trnsr 
conduct  b  rarely  to  be  proved,  and  error  of  judgment  will  ge- 
nerally be  presuqied* 

The  principle,  thenv  I  think,  is  reducible  to  this: 

£rror  in  judgment  shall  only  excuse  an  executive  officer, 
where  he  is  expressly  directed  by  law  to  act  according  to  the 
result  of  his  own  opinion. 

And  that,  only  in  cases  where  there  is  no  constitittional  bar  to 
his  being  invested  with  such  discretionary  power* 

But  in  this  case  I  have  shewn,  that  nothing  is  either  ex**, 
pressly  or  impliedly  left  to  the  judgment  of  the  president,  undei: 
the  law  of  1807. 

And  that  if  the  question  of  property  were  by  that  law  referred 
ta  his  decision,  that  law  would  be  unconstitutionaL 

Therefore,  error  in  judgment  is  no  excuse  for  the  act. 

Nor  will  such  consequences  result  from  this  responstbili^, 
as  the  apprehensions  of  the  late  president  have  drawn.  We  shall 
find  men  of  respectability,  talents  and  integrity,  to  fill  our  exe* 
cutive  offices,  even  although  it  should  be  determined  that  they 
cannot  {urotect  themselves  against  the  consequences  of  illegal 
act^,  by  the  plea  of  an  error  in  judgment.  The  establishment  of 
this  doctrine  will  not,  as  is  supposed,  call  pai^>ers  to  the  seats  of 
office.  But  let  the  reverse  be  known,  let  every  executive  officer 
fidly  understand  that  he  may  oppress  with  impunity,  provided 
he  will  but  declare,  that  if  he  erred,  it  was  an  error  of  the  judg* 
ment,  and  we  shall  then,  indeed,  not  find  ^paufiers^^  in  office. 
The  system  provides  an  excellent  remedy  against  that  evil,— 
but  we  shall  find  them  every  where  else,  and  the  people,  under 
auch  a  government,  would  soon  be  reduced  not  only  to  mendi- 
city, but  despair.  But  if  this  should  be  a  good  defence,  can  Mr. 
Jefferson  use  it?-«-Will  the  circumstances  of  this  case  permit 
him  to  say,  that  he  has  acted  with  pure  intentions,  and  accord- 
ing to  his  own  sense  of  right?— ^I  will  not  say,  that  his  profes- 
sion of  conscious  rectitude  is  insincere,  because  none  but  the 
Supreme  Being  can  judge  the  purity  of  the  mind;  but  this  I  can 
say,  that  if  he  really  think  his  own  conduct  to  have  been  lega]i 
and  meritorious,  bis  sense  of  right  and  wrong  is  entirely  con- 
founded, and  his  principles  are  even  more  dangerous  than  his 
fsactacc*  There  are  8omecircumstances,however,in  his  conduct^ 


Digitized  by  VjOOQ IC 


5»(i 

which,  with  everf  charitable  iQclinatioo^  it  will  be  found  difficult 
to  reconcile  to  that  purity  of  intention  which  the  late  president 
professes.  A  laudable  zeal  to  defend  the  title  of  the  public  to 
its  property,  which  was  invaded,  would  not  have  been  satis* 
fied  with  the  expulsion  of  one  intruder,  while  thousands  beside 
him  were  suffered  to  occupy  the  lands  of  the  nation;  the  consti- 
tutional duty  of  ^^  seeing  that  the  laws  be  executed*'  would  not 
have  been  complied  with  by  enforcing  them  against  a  single 
offender.— Paternal  solicitude  for  the  city,  and  a  desire  to  pre- 
serve the  free  navigation  of  the  river,  had  they  been  true  mo* 
tives,  would  have  guarded  against  every  attempt  to  injure  them, 
and  if  I  shew  that  others  were  circumstanced  exactly  as  I  was 
with  respect  to  property  of  the  same  description-— that  the  pre- 
sident knew  it,  that  he  suffered  them  to  continue  their  posses- 
sion, and  deprived  me  of  mine,— -I  then  reduce  him  to  the  di- 
lemma of  confessing  that  he  acted  oppressively  towards  me,  or 
unjustly  towards  the  public,  whose  rights  he  was  bound  by  the 
same  duty  to  enforce  without  distinction  of  persons  against  all, 
and  our  belief  in  the  sincerity  of  his  professions  must  suffix 
some  diminution,  when  we  recollect  that  the  unmolested  pos- 
sessors of  this  property,  pretended  to  be  that  of  the  public, 
were  men  of  influence  and  wealth,  while  the  one  selected  for 
the  display  of  executive  energy  was  poor,' and  supposed  to  be 
unpopular.  The  first  ground,  and,  as  I  think  I  have  shewn,  the 
only  ground  originally  taken  by  Mr.  Jefferson,  was  that  all  allu- 
vions belonged  by  the  laws  of  France  to  the  crown,  and  that  by 
die  transfer  of  the  province,  those  regal  rights  were  vested  in 
the  United  States.  If  he  honestly  believed  this,  and  thought  it 
his  duty  to  seize  property  of  this  description,  if  by  his  construc- 
tion of  the  law  it  enabled  him  to  do  this  at  short  handy  why,  I 
ask,  under  this  sense  of  duty,  and  with  these  means  provided 
for  the  performance  of  it,  why  has  he  neglected  the  public  in- 
terest so  as  to  suffer  thousands  of  acres  of  this  species  of  land, 
so  manifestly  belonging  to  the  nation,  to  remain  in  the  hands  of 
the  wealthy  planters  who  possessed  and  still  possess  it,  while  he 
chooses  in  a  solitary  instance,  the  property  of  the  widow,  the 
orphan,  and  the  stranger  in  the  land,  to  manifest  his  regard  to 
official  duty? — Can  the  ^^  erect  attitude  of  conscious  innocence'* 
be  preserved  while  an  answer  is  given  to  this  question?  JCnmny 
answer  whatever  be  given  to  it?— He  was  ignoranti  perhapSi  of 
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other  intrusions,  mine  was  the  only  one  oflkially  denounced  to 
him.-i-Not  so— every  line  he  read  on  the  controversy,  every 
traveller  who  spoke  to  him  pf  the  country,  the  very  nature  of  its 
conformation,  most  have  informed  him  that  lands  of  this  de« 
scription  existed  in  every  bend  of  the  river,  and  as  to  the  de« 
BunciatioQ,  that  operated  exclusively  in  my  favour;  because  It 
was  accompanied  with  documents  which  shewed  that  my  title 
had  received  the  sanction  of  a  judicial  decision,  an  advantage 
which  was  wanting  to  the  other  alluvion  lands  in  the  country;-*- 
a  due  respect,  therefore,  for  the  judicisuy  department  would 
have  dlfcjt^ted  his  choice  of  another  intruder^  if  it  were  true  that 
all  the  possessors  of  battures  merit  that  appellation. 

Was  there,  then,  any  thing  peculiar  in  the  title  to  the  Gra- 
vier  tract,  which  made  the  alluvion  annexed  to  it  mone  clearly 
the  property  of  the  United  States  than  those  accruing  to  other 
lands? — No.  Let  the  reader  cast  his  eye  on  the  plan;  he  will 
there  see  that  the  Jesuit^s  plantation  is  divided  into  five  lots,  four 
of  which  were  respectively  owned  at  the  time  of  the  seizure  of 
mine,  by  Mr.  Duplantiery  Mr.  Solet^  Mr.  Robin^  and  Mr.  Livau^ 
dais^  or  persons  holding  under  them,  and  one  by  Mr.  Grower  or 
his  vendees.— Now,  as  all  these  portions  of  the  original  grant 
were  sold  at  the  same  time,  under  the  same  circumstances, and  by 
the  same  words  and  modeiff  conveyances  to  the  diiferent  vendees 
and  the  accession  had  been  formed  in  the  same  manner  to  all  of 
them,  there  can  be  nothing  in  the  titk  that  could  justify  a  dis« 
crimination  between  the  lands  of  Gravier,  and  those  of  the  other 
proprietors.  Yet  his  were  taken,  and  the  others  were  left.  But 
the  favoured  proprietors  were  among  the  most  influential  and 
wealthy  inhabitants  of  the  country.  The  road,  perhaps!— Unfor- 
tunately it  rsm  in  the  same  manner  in  front  of  Duplantier^ 
Livaudais,  and  others,  that  it  did  in  front  of  Gravier. 

The  urban  and  rural  distinction!— Gravier's  land  had  become 
a  suburb!  so  are  Livaudais%  Duplantier's,  Solet's,  and  Robin's; 
—not  all,  I  grant,  at  that  period,  but  all  for  many  years  since; 
yet  not  one  single  indication  has  been  given  of  a  daim  on  the, 
part  of  government. 

But,  a  care  to  preserve  the  navigation  of  the  river!  the  da»- 
gerous  works  of  Mr.  Livingston!— Another  glance  at  the  plan 
shews,  that  if  his  works  were  dangerous,  those  which  were 
suffered  without  interruption  to  be  completed  were  much  more 
80."  The  levie  of  1805,  opposite  to  the  other  suburbs  of  Du*- 
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filantier,  &c*  projects  twice  as  far  into  the  river  as  mine,  and 
incloses  a  space  of  nearly  eight  times  the  area.  So  that  if  min^ 
urere  dangerous^  this  was  so  in  a  quadruple  ratio.  Yet  these  *^  af^ 
-gre^sors^^  were  suffered  peaceably  to  go  on  with  their  **  mcrdodh 
tnents  on  the  bed  of  the  rivety^  and  are  permitted  lo  enjoy  tins 
fruits  of  their  labour.  No  cabinet  council  is  called  far  tbetii;«*- 
no  warrants  issued,-«-no  troops  ordered  to  be  beld  in  rMdineM, 
to  enforce  its  execution.  Every  thing  is  quietness  and  cidai, 
while  the  storm  rages  the  moment  I  attempt  to  make  the  same 
tiae  of  my  property  they  have  done  of  their^s:  Why  this  4i^ 
-linction?  Can  tlie  man  who  made  it,  arrogate  to  himself  the  at- 
tribute of  impartial  justice?— Can  he  assume  the  **  ^eci  attu 
fud^^  of  conscious  innocence?*— No;^-^is  true  justification  is 
inadvertently  given  in  another  part  of  his  conclusion.  The  adt 
was  popular  as  it  respected  my  lands,  and  would  have  been  the 
Teverse  as  respected  the  others.  Mine  lay  convenient  for  public 
use,  the  others  were  somewhat  more  remote.  I  was  supposed 
to  have  no  influence — that  of  Mr.  Livaudais,  and  the  others, 
-from  their  great  wealth  and  deservedly  high  standing,  wan 
Itnown  to  be  very  great.  Hence,  the  addresses,  the  newspaper 
paragraphs,  the  benedictions  (as  Mr.  Jefferson  calls  them)  of  m 
province. 

He  has  lived,  however,  one  would  suppose,  long  enough  Hk 
political  life,  to  know  the  just  value  of  these  addresses,  on  which 
he  so  much  relies;— most  unfortunately,  in  our  government  they 
are  proofs  of  nothing;-— sometimes  produced  by  intrigue,  some- 
times by  corruption,  generally  by  party  feelings,  rarely  by  gooil 
actions ;«— they  are  far  from  forming  that  kind  of  testimonial 
which  a  prudent  man  would  refer  to  as  a  test  oi  the  correctnesa 
of  his  conduct.  Mr.  Jefferson's  predecessor  in  the  presidential 
chair,  received,  I  believe,  more  addresses  than  any  otiier  mah 
(not  excepting  Washington  himself)  m  the  same  space  of  thne, 
approving  political  measures  which  Mr.  Jefferson  strongly  op- 
posed; and  for  the  reverse  of  which  he  himself  was  addressed 
'from  Georgia  to  Maine.  Were  all  these  addresses  proofs  of  pub- 
lic sentiment?— 'dearly  not.— Why,  then,  does  he  refer  to  ihemf 
He  refers  to  them  because  they  were  uppermost  in  Us  mind 
tiut)ugh  the  whole  course  of  the  transaction;  because  they  were 
tile  price  of  his  disregard  of  the  constitution,  the  motive  for  his 
contempt  of  the  judiciaryi  and  tiie  reward  of  his  violation  tS* 
private  ri^t. 
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I  now  take  my  leave  of  Mr.  Jefferson.  In  my  answer,  I  havi» 
confined  myself  to  his  book.  Notwithstanding  the  strong  temp- 
tations which  assailed  me  almost  in  every  page,  I  have  strlctl]^^ 
kept  within  the  boundaries  of  a  just  (and,  I  think,  considering 
the  wanton  attack)  a  mild  defence.  My  future  conduct  will  de* 
pend  much  on  that  of  my  adversary.  I  shall  continue  to  reply  to 
every  argument  that  may  be  addressed  to  the  public  on  this 
subject.  Knowing  that  my  cause  is  good,  I  do  not  despair  even 
with  humble  pretensioos,  U>  ma)M(  if^  justice  appear.  For  this 
purpose  I  have  always  courted  investigation;  I  should  have 
preferred  it  in  a  court  of  justice,  but  do  not  decline  it  before  the 
pilUic. 

Though  some  may  qon/den^.m^  only  on  hp^ng.the  luu^e  pf 
my  QpppnfQnjl^  there  l^^e^  9>^y»  very  m^ny  in  the  T^tipp^  who 
haye  ioc^^p^n^jq^  rapugli,  to  jiiftg?.  for,  tt^emselyes^  and  th^ 
abiUQr  to  decide  wjth.QO]TectneaSt*"vHV>.suct^  I;  submit  th^  mei^tf 
of  a  ^Q^ycqvexBy  whiob*  k^  hpa^  r/^i^cj^i^cd  interesting  a&  w.ej^ 
fipiil^^  copatitmjipnfil  s|a  the  legal,  questioiift  it  ipvolyes,  ap4  on 
which  Mr.  Jefferson  has,  by  his  management  of  i]:»  8l^e4)hi# 
l^ga)>  bM  politi.q4^  ^i^d  a|iiM>st  his,  if^or^.  repiOatioQ-r-TI^t  he 
UkOidd  i^  bfix^  Ufide^stood  tl>je  i^iuuire  ofj  my  Mtlt  apd.  the  di^ 
f<Qr:^tcfQre}gi^Qo^9  or».  n^hi<(;b  it  4<^pei)4^  is  no  reprqachr-nlli^ 
bft  slio)d4  hgve  acted. aK  aU  withput  tlM»  l^^owjedge^  mu§t  sui«- 
piisce— that  h^  ^uld  have  sict^  £onci||)y*  m.^st.  astoQisH.  us^-r 
But,  that  he  should  perse\i!fft>e.  ipi  ^  s^die  pretc^QCQ  pf  i^inleiv 
standing  the  laws  of  France  better  than  gentlemen  bred  to  it 
from  their  childhood,  anH  who,  eng^^d  on  the  same  side  of  the 
controversy  with  himself,  have  abandoned  the  ground  he  has 
taken-^That  he  should  obstinately  justify  an  invasion  of  private 
property,  in  a  manner  that  puts  it  in  the  power  of  a  president 
with  impunity  to  commit  acts  of  oppression,  at  which  a  king 
would  tremble— «That  he  should  do  all  this,  and  still  talk  of  con- 
scious rectitude,  must  amaze  all  those  who  look  only  to  the  re« 
putation  he  has  enjoyed,  and  who  do  not  consider  the  incon* 
aistency  of  human  nature,  and  the  deplorable  effects  of  an  inor- 
dinate passion  for  popularity. 

EDWARD  LIVINGSTON. 

New  Orleans^  Ut  July^  1813. 

No.  XVIII.  2  O 
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POSTSCRIPT. 


A  DECISION  has  at  length  taken  place  m  a  court  of  justice  on 
the  legality  of  Mn  Jefferson's  proceeding. 

A  suit  was  brought  against  the  marshal,  in  the  district  court 
of  the  United  Sutes  for  the  Orieans  district,  according  to  the 
forms  of  the  civil  lafr|-«4he  object  of  which  was  to  obtwi  da-  . 
mages  for  the  expulsion,  and  to  be  restored  to  possession. 

The  defendant  pleaded  the  warrant  of  the  president  as  his 
justification. 

To  this  the  plaintiff  demurred,  and  after  argument  the  Court 
on  the  4th  of  August  last,  decided  that  the  watrant  was  illegal, 
being  unauthorised  by  the  act  under  which  it  purports  to  have 
been  issued;  and  directed  that  the  plamtiff  should  be  restored 
to  his  possession,  which  was  accordln^y  done.  A  report  of  this 
case  will  in  due  time  be  given  to  the  public 

EDWARD  LIVINGSTON. 
New  Orkans^  Ut  Sepu  1813. 
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No.  I. 

Proof  that  Mr.  Gravier  had  begun  to  improve  the  batttire  btfore 

the  cession  of  Louisiana  to  the  United  States. 

(Translation.) 

Deposition  of  ^ohn  Lewis  Laurent^  inhabitant  of  the  city  of 

New  Orleans^  made  the  17th  March,  1808,  before  me,  the 

undersigned,  justice  of  the  peace: 

The  said  deponent  being  duly  sworn  according  to  law,  doth 
depose  and  decUu*e,  That  about  the  end  of  the  year  1803  or  the 
beginning  of  the  year  1804,  he  was  requested  by  Mr.  John  Gra- 
vier to  measure  off  a  space  of  about  400  feet,  fronting  the  square 
between  the  streets  Julie  and  St.  Joseph,  and  extending  five  or 
six  hundred  feet  towards  the  river,  and  that  immediately  after- 
wards Mr.  Gravier  set  his  negroes  to  work  so  make  a  leve^ 
quite  round  the  said  space  which  he  had  thus  measured,  and 
that  the  said  lev£e  was  finished  in  the  course  of  the  winter  of 
1804,  and  that  the  said  levee  exists  still  so  as  to  be  traced  in  Its 
whole  extent. 

JEAN  LEWIS  LAURENT. 
Sworn  and  signed  in  my  presence, 
the  18th  March,  1808. 

B.  VAN  PRADELLES,  Justice  of  Peace. 


No.  IL 
Broofs  that  the  batture  was  considered  under  thit^anish  govern- 
ment as  the  property  of  Gravier. 
La  Roche,  being  duly  sworn,  doth  depose  and  say.  That  in 
the  year  seventeen  hundred  and  ninety-five,  and  for  some  time 
previous  thereto,  Laurent  Sigur,  ti»  father-in-law  of  this  depo* 
iient,  had  a  contract  for  supplying  the  royal  navy  of  Spain  with 
masts.-— That  in  the  spring  of  the  said  year,  a  very  large  xmft.of 
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masts  htvbgcome  down  the  river,  tnd  that  part  of  the  shoM? 
below  the  city  where  they  had  been  usoaDy  placed,  being  very 
much  encumbered,  the  said  Sigur  desired  the  deponent  to  go  to 
the  governor  (then  the  Baron  de  Carondelet)  to  get  his  direc^ 
tions  where  he  should  deposit -die  said  masts* 

That  the  deponent  accordingly  went  to  the  Baron  de  Caron* 
ddet,  with  Mr.  Lovio,  the  minister  of  marine,  who,  after  hearing 
the  statement  of  the  case,  directed  the  deponent  to  go  to  Ber- 
trandXJravicr,  and  request  liim  hi  his  (the  governor's)  name,  to 
give  permission  to  ky  said  masts  on  the  batture  in  front  of  the 
fauxbourg-^^adding  that  if  Gravier  refused,  he  would  endeavour 
to  find  some  means  ^f  making  him  consent. 

That  the  deponent  accordingly  went  to  Gravier  with  the  go- 
vernor's message,  who  readily  consented,  and  the  masts  were 
accordingly  placed  on  the  batture,  where  they  reodained  for  a 
Ibtrg  time,  at  least  eighteen  motiths. 

And  this  deponent  furthtfr  saith,  that  some  time  lEifter  the  pe- 
riod above  spdkfeti  of,  and,  as  he  thinks,  in  the  year  sevehfeeA 
hundred  and  binety-^ght,  Bei-trand  Gravier  being  then  deaS^ 
hie  was  again  sent  on  a  sinrilar  message  to  governor  Gayoso^ 
ihen  governor  of  thfe  province,  who  directed  the  depbn^t  to  go 
to  j6ho  Gravier,  ihe  present  proprietor,  and  ask  his  permission 
to  lay  up  the  masts  on  his  batture,  which  the  depdnent  did. 
Gravier  consented,  knd  the  mast^  were  accordingly  placed  on 
the  batture  opposite  to  Mr.  Eva's,  the  capUun  of  the  port,  and 
from  thence  Upwairds. 

And  the  deponent  further  ssuth,  that  Bertrand  Gravier  had, 
for  a  number  of  years,  a  very  large  brick-kilo,  and  that  he  always 
took  the  earth  for  the  dame  from  the  said  batture,  and  from  no 
other  place. 

ROCHE. 
Sworn  to  and  signed  before  me, 
March  21st,  1808. 

B.  VAN  PRADELLES,  Justice  of  Pea«e. 

Laurent  Sigur,  being  duly  sworn,  deposeth  and  saith,  that  he 
sent  the  above  deponent  La  Roche  to  the  governdrs  Gayoso  and 
t^arondelet,  at  the  sevend  ^kfriods  and  for  the  purposes  men- 
tioned in  die  preceding  deposition,  and  thalt  the  answers  then 
T^ptirted  to  him  by  the  8«d  La  Rocbe^  as  coming  trotn  die 


Digitized  by  VjOOQ IC 


^3 

BaMD  At  Cwtdnd^^  governor  Gayoso,  Bertrand  tSravier  and 
John  GravlcT,  perfecdy  accord  with  the  statement  in  the  above 
depo6it!oi«. 

L.SIGUR. 
Sworn  to  and  signed  before  mCt 
March  21st,  1808. 

B.  VAN  PRADELLES,  Justice  of  Peace. 


tTo.  III. 
i!krtijtcates  to  the  character  of  the  above  witnesses^  and  of  Mr. 
Parisien^  mentioned  above^  p.  133. 
I  certify  that  Mr.  Laurent  Sigur  has  been  well  known  to  me 
since  my  first  arrival  in  this  country.  That  he  has  always  sus- 
tained the  character  of  a  very  respectable  worthy  man,  and  is  a 
planter  residing  in  the  vicinity  of  this  city.  And  that  he  was 
captain  and  commandant  of  Iberville  under  the  Spanish  govern- 
ment, and  was  much  considered  under  that  government. 

WILLIAM  G.  C.  CLAIBORNE. 
New  (Mearn^  tOih  June^  1813. 

Gty  and  Pariah  ofOrleana^  tu  ^ 

I  do  hereby  certify  that  I  have  knpwn  Mr.  Nicholas  Roche 
of  the  city  of  New  Orleans  for  several  years  last  past,  and  diat 
he  is  a  man  of  good  moral  character  and  conduct,  that  he  has 
resided  in  this  city  for  more  than  twelve  months,  and  that  he  is 
upwards  of  twenty-one  years  -of  iige. 

Given  under  my  hand  at  the  city  of  New  Orfeans  this 
24th  day  of  November  in  the  year  of  our  Lord  1809, 
and  in  ilie  84th  year  of  American  Independents 
(Signed)  L.  MOREAU  LISLET. 

I  do  hereby  certify  the  above  to  be  a  true  copy  from  the  ori- 
pnal  eertificase  given  in  die  above  case. 

L.  S.  TaO.  S.  KENNEDY,  Qk. 

Nous,  Pierre  et  Ant.  Carraby,  nigodanto  en  cette  v^  de  la 
NouveUe  OrKans,  ceitlfions  iqui  de  besoin  pent  etre;  avoir 
connu  le  defunt  Louis  Henry  Parisien,  pour  une  des  personnes 
lK>Ba6tes  avec  qui  Ton  puisse  tnUter;  et  qu^avec  nous,  soit  sous 
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i|otre  raiflon  soit  indiTidaellement,  sa  probite  ne  s'est  jamais  d£^ 
mende,  non  plus  qu'avec  maintes  autres  peraonnes,  qui>  a  notre 
eoimoissance  ont  eu  aflGures  avec  lui.  Delivre  sous  notre  signa- 
ture atelles  fins  que  de  raison.  Nouvelle  Orleans,  le  11  Xbre 

1812. 

P.  &  ANT.  CARRABY. 

Je  soussigne,  declare  et  certifie  sous  la  foi  du  serment,  qu*- 
a3rant  connu  feu  Louis  Henry,  sumomme  Parisien,  des  Pann6e 
1792;  ayant  meme  etc  avec  lui  en  relations  et  concurrence 
d'affaires  et  dVntreprises  publiques  assez  ^pineuses,  j'ai  tou« 
jours  reconnu  en  lui  un  homnae  d'un  commerce  siir,  d'une  prg- 
bit6  et  d*une  delicatesse  i  toute  6preuve:  En  foi  de  quoi  je 
delivre  le  present  pour  valoirce  que  de  droit.  Nouvelle  Orleans, 

le  13  Xbre  1812. 

D.  D.  DES  ESS  ARTS. 

(Translation.) 
We,  Peter  and  Andiony  Carraby,  merchants  of  this  city  of 
New  Orleans,  certify  to  all  whom  it  may  concern,  that  we  have 
known  Louis  Henry  Parisien,  deceased,  to  be  one  of  the  most 
honest  men  with  whom  a  person  could  deal;  and  in  his  dealings 
as  well  with  our  commercial  firm  as  with  us  individually,  he 
never  deviated  from  the  line  of  probity,  and  was  the  same  in 
his  dealings  with  many  other  persons,  who,  to  our  knowledge, 
have  transacted  business  with  him.  Given  under  our  hands, 
to  serve  all  lawful  purposes.  New  Orleans,  11th  Dec.  1812. 

P.  &  ANT.  CARRABY. 

I,  the  underwritten,  do  declare  and  certify  as  if  I  were  upon 
oaih,  that  having  been  acquainted  with  the  late  Louis  Henry, 
sumamed  Parisien,  since  the  year  1792,  and  having  been  con- 
cerned with  and  against  him  in  business,  and  in  public  under- 
takings of  an  intricate  nature,  I  have  ulways  known  him  to  be 
a  man  on  whom  reliance  could  be  placed,  and  whose  delicacy 
and  probity  could  not  be  shaken.  In  hath  whereof,  I  have  de- 
livered the  present  certificate,  to  avail  as  may  be  just  and  right. 
New  Orleans,  13th  Dec.  1812. 

D.  D.  DES  ESSARTS. 
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No.  IV. 
Proofs  that  my  improvements  on  the  batture  were  not  dangerous^ 
but^  on  the  contrary^  wpuUhaoe  been  highly  useful  to  the  city 
of  New  Orleans. 

We,  the  subscribers,  captains  of  vessels  now  lying  in  the  port 
of  Neir  Orleans,  do  certify,  that  we  have  examined  the  canal 
constructed,  and  nearly  completed  by  Edward  Livingston,  Esq. 
on  the  batture  of  the  suburb  St.  Mary;  and  we  are  of  opitiion, 
that  the  said  canal,  when  completed,  will  be  of  the  greatest  use 
to  commerce,  by  aflfording  a  convenient  birth  for  ships  and  other 
vessels;  and  that  similar  canals,  constructed  along  the  whole 
front  of  the  said  suburb,  particularly  when  stores  shall  be  erect- 
ed on  the  sides,  will  greatly  facilitate  the  lading  and  unlading  of 
vesseb,  without  the  expense  of  cartage.  And  we  are  further  of 
opinion,  from  examining  the  current  of  the  river  at  high  water« 
that  the  said  canals  will  not  render  the  current  more  rapid,  or 
the  harbour  more  inconvenient  or  less  secure;  but,  on  the  con- 
trary, will  afford  both  convenience  and  safety  so  the  shipping. 

Samuel  Our,  ship  Baltic^  of  Portsmouth^  N.  H. 

£•  C.  Gardner,  Western  Trader^  of  Philadelphia. 

Jas.  Patterson,  Moses  Gill^  ofNew-Tork. 

Levi  Joy,  Torkshtrey  ofNew-Tork. 

Charles  Clasbt,  Orion^  of  Philadelphia. 

Charles  Coffin,  «Ai^  Rover. 

Henry  Sayward,  ship  Flora. 

A.  P.  Walsh. 

Thomas  Pollock,  commander  pro  tern.  Revenue  Cutter^ 
Louisiana. 

W.  M.  Harris,  Amable  Lucy^  New  Orleans. 

William  Torrey. 

Z.  Butler,  Perseverance^  of  Philadelphia. 

Robert  Harrison,  Catherine^  New  Orleans. 

James  D.  Nicholas,  Polly ^  New  Tori. 

Phil.  C.  Hogan,  brig  Traveller^  New  Tori. 


New  Orleans^  — — —  — -. 
Sir, 

I  hppe  you  will  excuse  my  not  answering  your  note  on 
the  subject  of  the  works  you  had  begun,  in  the  front  of  the 
suburb  St.  Mary,  sooner;  however,  I  hope  my  answers  to  the 
queries  contained  therein,  are  still  in  time. 
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To  the  fiint  I  answer,  that  I  have  seen  the  caml,  as  well  m 
the  other  works  you  had  commeDced,  and  the  plan  exhibited  ip, 
the  coffee-room. 

To  the  second,  as  to  the  effect  the  completion  of  the  pUn 
mig^ht  have  on  the  harbour,  it  is  almost  impossible  for  any  one 
to  say;  it  is  time  only  can  decide  that  question.  But  I  have  QO 
hesijtation  in  saying,  that  I  cannot  conceive  what  Injury  the 
shipping  can  ever  receive  from  the  completion  of  the  pl^n. 

To  the  third,  whether  the  canal,  in  its  present  imperfect  state, 
has  not  been  found  a  safe  and  convenient  harbour  for  boats, 
every  honest  man  will  answer  in  the  affirmative.  What  water 
there  may  be  in  the  canal  I  cannot  say;  but,  I  think  there  most 
be  at  least  ten  feet;  and,  I  am  very  sure,  that  any.  craft  lying 
therein,  is  less  exposed  than  at  the  levee.  I  4p  believe,  that  the 
completion  of  the  plan  would  be  of  great  advantage  to  Ae  trade 
of  the  western  country,  in  securing  the  boats  from  the  gales  to 
which  they  have  hitherto  been  exposed.  There  is  not  a  year  in 
which  a  number  of  thei^  are  not  sunk;  but  if  the  works  alluded 
to  were  completed,  they  would  be  out  of  danger  the  moment 
they  arrived. 

I  remain,  with  esteem, 

your  humble  servant, 

S.  B.  DAVIS. 

Hew  Orleans,  April  4, 1809. 
Sir, 

I  have  the  honour  to  acknowledge  the  receipt  of  yowr 
letter  of  the  10th  ult.  and  should  have  replied  to  it  at  an  earlier 
date,  had  not  my  duties  compelled  me  to  be  absent  from  the 
city  from  that  time  until  the  25th;  since  which  period  I  have 
waited  in  expectation  of  an  opportunity  of  seeing  jrour  plans, 
and  thereby  having  it  in  my  power  to  express  to  yOu  my 
opinion  fully  on  the  subject.  As  they  have  not  been  presented 
to  me,  and  not  knowing  the  person  in  whose  possession  they 
may  be,  or  to  whom  I  should  apply  for  the  necessary  informa- 
tion, to  enable  me  to  answer  satisfactorily  all  the  interrogatories 
you  have,  in  so  flattering  a  manner,  proposed  to  me,  I  felt  it  my 
duty  to  inform  you  of  the  same:  in  order  (if  time  should  admit) 
that  the  person  charged  with  them  may  present  them,  and  give 
me  suitable  explanations;  at  present,  sir,  I  can  only  answer  your 
third,  and  part  of  the  fourth  questions^ 
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^  Third:  Whedier,  in  its  present  imperfect  state,  the  canal 
already  made,  is  not  a  safe  retreat  for  the  river  craft;  and, 
whether  yoa  do  not  think  it  will  continue  so  during  months^ 
when  high  winds  mostly  prevul  in  ^se  latitudes?'' 

^  Fourth:  Whether  this  canal,  at  the  present  season,  and, 
when  com|deted,  at  all  seasons  of  the  year,  would  not  be  a  very 
safe  birth  for  the  gun  boats  of  the  United  States;  and  whether 
it  would  not  be  a  very  great  accommodation  to  the  service,  if 
two  or  tluree  such  canals  were  constructed,  with  adjoining 
stores  for  the  rigging,  &c  of  the  navy?" 

Answen  As  a  proof  that  the  canal  commenced  by  you,  is 
ooBsidered  not  only  a  safe,  but  very  convenient  retreat  for  river 
craft,  I  shall  only  state,  that  at  all  seasons  of  the  year,  when  the 
height  of  the  water  will  admit,  it  is  filled  with  river  craft,  and 
ohieiy  those  which  prefer  a  secure  situation,  to  enable  them  to 
make  Aeir  repairs,  and  to  preserve  csu'goes  of  great  value;  and 
a  similar  convenience  for  die  gun  vessels,  would  certainly  be  a 
very  desirable  object. 

The  effect  the  completion  of  your  design  would  have  on  the 
currents,  as  I  have  not  seen  the  plan,  I  cannot  presume  to  state; 
it  appears  to  me,  however,  that  it  must  already  have  tended,  in 
a  smaU  degree,  lo  increase  the  eddy  on  the  New  Orleans  side 
of  the  river,  and,  of  course,  made  die  current  more  rapid  on  the 
Opposite.  MThether  this  is  an  advantage  or  disadvantage  to  the 
shipping  l3aag  at  the  lev^e,  I  am  equally  at  a  loss  to  determine; 
and  am  doubtful  whether  it  does,  in  any  way,  aflfect  that  part 
opposite  the  centre  of  the  city.  If  it  is  a  disadvantage,  it  is  one  I 
have  never  yet  heard  complained  of  by  mariners.  An  advantage, 
I  should  suppose,  would  result  to  the  city,  by  the  increase  of 
hmd  occasioned  by  the  deposit  in  this  eddy,  smd  the  consequent 
safety  of  the  levee;  but  on  the  opposite  side  of  the  river,  the 
eflPect  must  be  the  reverse;  the  river  will  certainly  make  en- 
croachments there,  as  the  land  on  the  city  side  increases.  This 
local  effect,  however,  can  be  considered  of  litde  moment  in  a 
river  tfuU  U  constantly  shifting  its  be^;  and  if  this  was  not  pro- 
duced, by  the  projection  of  the  levees,  for  the  formation  of  your 
canals,  it  appears  to  me  it  would  be  produced,  in  a  short  time, 
by  that  constant  deposit  which  has  already  formed,  and  is  daily 
increasing  that  part  of  the  batture  which  appears  the  cause  of 
so  much  contention.  For  it  is  a  well  known  fact,  that  when  the 

No.  XVIII.  2  P 


Digitized  by  VjOOQ IC 


298 

land  on  one  side  of  this  river  increasee,  the  opposite  side,  a  little 
below,  is  swept  away  by  the  current;  and  this  earth  is  deposited 
in  the  next  eddy,  to  form  a  new  point.  Thus  the  river  will  for- 
ever change  its  bed;  and  the  trifling  increase  or  loss  of  a  few 
.acres  of  earth  on  either  side,  cannot  be  considered  of  sufficient 
magnitude  to  balance  the  smallest  improvement  of  uulity  to 
navigation  or  commerce. 

As  respects  the  convenience  or  inconvenience  that  the  com- 
pletion of  your  plan  would  offer  to  vessels  ascending  or  descend- 
ing a  river  of  such  length,  and  so  full  of  olistructions  and 
difficulties  as  this,  I  cannot  consider  of  any  importance;  the 
comparative  extent  of  your  plan,  taking  it  on  its  largest  scale, 
and  all  its  conveniences  and  inconveniences,  must,  in  this  re- 
spect, be  really  so  diminutive,  as  to  render  them  objects  of  no 
note.  If  it  did  present  obstructions  or  conveniences  to  ascend- 
ing or  descending,  the  extent  of  them  could  not,  I  presume,  be 
more  than  a  mile,  the  ^^Vv  P^^  of  the  extent  of  the  Mississippi. 
There  is,  however,  an  evil  existing,  the  removal  of  which  would 
certainly  be  hastened.  The  batture  now  in  dispute,  in  high 
water  forms  a  shoal,  on  which  vessels  frequently  ground.  If 
canals  are  cut  there,  and  levees  hove  up,  the  evil  will  no  longer 
exist.  I  can  say  nothing  of  the  enormous  sums  which  I  should 
suppose  had  already  been  expended  there;  and  not  knowing  the 
extent  of  your  plan,  I  cannot  form  an  idea  of  what  it  would  cost 
to  complete  it.  It,  however,  appears  to  me,  that  the  expense  that 
would  be  necessary  in  its  present  state,  to  clear  out  the  annual 
deposits  of  the  river,  would  be  very  considerable. 

Excuse  me,  sir,  for  not  answering  your  questions  in  the  order 
they  are  placed  by  you;  and  I  regret  that  the  imperfect  idea  I 
have  of  your  plans,  should  have  prevented  me  from  giving  de- 
tailed answers  to  the  whole. 

^  I  have  the  honour  to  be, 

with  great  respect, 

your  obedient  servant, 

D.  PORTER. 
Edward  Livingston,  Esq* 
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New  Orleans^  April  6, 1809. 
Sir, 

Since  I  had  the  honour  to  write  you  on  the  .4th  inst*  I 
have  seen,  at  the  exchange,  your  plan  of  improving  the  batture 
in  the  upper  Fauzbourg;  have  this  day  examined  said  batture 
carefully,  and  find,  that  it  will  always  cause  a  strong  eddy  below, 
improved  or  unimproved.  This  shoal  has  but  the  depth  of  a  few 
feet  of  water  on  it,  in  the  present  state  (which  is  nearly  the  high- 
est)  of  the  river;  and  as  the  water  which  covers  it  is  nearly  still,  the 
effects  on  the  currents  and  eddies  must  be  nearly,  and  perhaps 
quite,  as  great  as  if  levees  were  thrown  up  on  it;  and,  indeed,  I 
cannot  discover,  that  any  evil  could  result  to  the  port,  should  it 
be  improved  agreeable  to  your  design.  In  a  few  years,  the  great 
deposit  of  the  river  will  certainly  produce  the  same  effects  as 
your  contemplated  improvements.  And  the  only  objection  I 
can  conceive,  is  the  vastness  of  your  plan.  The  expense  to  effect 
it  would  certainly  be  enormous;  but,  if  completed,  I  am  of 
opinion,  it  would  be  an  object  extremely  desirable  to  all  per- 
sons having  property  afloat  in  such  frail  vessels  as  the  craft  that 
descend  this  river;  and  if  the  design  should  be  carried  complete- 
ly hito  execution,  the  upper  Fauxbourg  would  be  handsomely 
ornamented,  and  the  value  of  property  much  increased  in  the 
part  now  least  improved. 

I  have  the  honour  to  be, 

with  great  respect, 

your  obedient  servant, 

D.  PORTER. 
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PENNSYLVANIA:  SUPREME  COURT. 
Hab£a9  Corpus.    Pec.  1813. 


The  Commonwealth  of^  Pennsylvania^  on  the  relation 
of  Charles  Lockington^  an  alien  enemy. 

vs. 

John  Smith  J  Esq.  Marshal  of  the  District  of  PennsyU 
vaniaj  and  Joseph  Cornman^  keewr  of  the  debtor^ s  apart^ 
menty  of  the  city  and  county  of  Philadelphia. 

THIS  was  a  writ  of  habeas  corpus,  issued  on  the  re- 
lation of  Charles  Lockington,  an  alien  enemy,  directed 
to  John  Smith.  Esq.  Marshal  of  the  District  of  Penn- 
sylvania, and  Joseph  Comman,  keeper  of  the  debtor's 
apartment  of  the  citv  and  county  of  Philadelphia, 
commanding  them  to  bring  the  body  of  the  said  Charles 
Lockington  before  the  Court,  and  to  return  with  the 
writ,  the  cause  of  his  taking  and  detainer. 
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The  Marshal  and  Keeper  filed  separate  returns. — 
The  return  of  the  Marshal  was  as  follows : — 

The  Commonwealth  of  Pennsylvania^  on 
the  relation  of  Charles  Lockington^  an  alien 
enemy. 

vs. 
John  Smithy  £^9.   Marshal  of  the  District 
of  Pennsylvania^  and  Joseph  Cornnian^  keep^ 
of  the  debtor* s  apartment  oj  the  city  and  county 
of  Philadelphia. 

« 
John  Smith,  Marshal  of  the  District  of  Pennsylva- 
nia, to  vvhom  Tas  well  as  to  the  }ceeper  of  the  debtor'9 
apartment  of  tne  city  and  county  ot  Philadelphia)  the 
within  writ  of  habeas  corpus  is  directed,  in  obedience 
to  the  within  writ,  respectfully  returns. 

That  he  has  her^  before  the  honourable  the  Justices 
of  the  Supreme  Court  of  the  Statq  of  Pennsylvania,  at 
a  Supeme  Court,  holden  at  Philadelphia,  the  body  of 
Charles  Lockington,  in  the  debtor's  apailment  in  the 
prison  of  the  city  and  county  of  Philadelphia^  in  the 
custody  of  the  said  Marshal  being,  in  manner  herein- 
after set  forth,  as  in  and  by  the  writ  he  is  commanded. 
And  as  to  the  day,  and  cause,  and  manner,  of  taking 
and  detaining  the  said  Charies  Lockington,  die  said 
Marshal  further  respectfully  returns :  That  on  the  eigh- 
teenth day  of  June,  in  the  year  one  thousand  eight 
hundred  and  twelve,  an  act  of  Congress  was  passed, 
•declaring  war  between  the  United  States  of  America 
and  their  territories,  and  the  United  Kingdom  of  Great- 
Britain  and.  Ireland,  and  the  dependencies  thereof; 
and  that  on  the  nineteenth  day  of  the  saane  month,  the 
President  of  the  United  States^made  proclamation  of 
the  event.', ;.;,..  , .        ,/  ^,  .    .;     • 

Thott  iaftei; ithe  said tdeql^tra^ionof  war  and proclamar 
tion^  th^  !Rr§si4e(^t  Qf  th^iUpite^  States,  ii:i  the:  dufi  ex- 
ejfiMs^^f  ,tl|fi  ^thpiity  in  biip, v^j^ted,  by  an  act  f£  Qoiv 
j^^%ierttitle(J  'S  aft  a^t  xespe^ipg.  alien  tg^nemie's^''  by 
jhi9?  Rublifi  i^ctft  4u:ect^4  tlj4j.  conduct  to  be  obse^y^^,  op 
the  pwt.o(j,tw  Vpit^i^lftteft^ftMfW^^.all  nsjtijife^^- 
zens^*  d0niz&n»»and6ubji^t%;of  the  King  of  the  sai^ 
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United  Kingdom  of  Great-Britain  and  Ireland,  being 
males  of  the  age  of  fourteen  years  and  upwards,  who 
were  within  the  United  States,  and  not  actually  natu- 
ralized, and  who  had  become  liable,  by  force  of  the 
said  act  of  Congress,  to  be  apprehended,  restrained, 
secured,  and  removed,  as  alien  enemies  ;  the  manner 
and  degree  of  the  restraint  to  which  they  should  be 
subject ;  and  in  what  cases,  and  upon  what  security, 
theur  residence  should  be  permitted  :  And  did  establish 
other  regulations,  which  wete  found  necessary  in  the 
premises,  and  for  the  public  safety. 

That,  more  especially,  among  other  things,  the  Pre- 
sident of  the  United  States,  in  the  due  exercise  of  his 
authority  aforesaid,  did,  by  his  public  act,  issued  from 
the  Department  of  State,  on  the  twenty-third  day  of 
February,  in  the  year  1813,  and  by  the  regulations  and 
orders  which  he  established,  as  necessarv  in  the  premi- 
ses, and  for  the  public  safety,  to  carry  his  said  public 
act  into  effect,  direct  and  require,  that "  alien  enemies, 
residing  or  being,  within  forty  miles  of  tide  water, 
should  forthwith  apply  to  the  Marshals  of  the  States, 
or  Territories  in  which  they  respectively  jye,  for  pass- 
ports to  retire  to  such  places,  beyond  that  distance 
firom  tide  water,  as  should  be  designated  by  the  Mar- 
shals. This  regulation;,  however,  is  not  to  be  put  in 
force,  without  special  notice,  against  such  alien  ene- 
mies, not  engage^  in  commerce,  as  were  setried,  pre- 
viously to  the  declaration  of  war,  in  their  present 
abode^  or  are  there,  pursuing  some  regular  and  lawful 
occupation,  unconnected  with  commerce,  and  who  ob- 
tain, monthly,  from  the  Marshal  of  the  District,  in 
which  they  reside,  permission  to  remain  where  they 
arcrf"  Andj  that  "  all  those  to  whom  the  said  recited 
publib  act  has  refi^rence,  engaged  in  commerce,  who 
do  not  immediately  conform  to  the  requisition,  should 
be  taken  into  custody,  and  conveyed  to  the  places  as- 
signed to  them."  And,  that  "  in  the  case  of  an  alien 
enemy,  who  should  so  far  abusd  the  indulgence  and 
hospitality  of  (he  Country,  in  time  of  war  with  his  na- 
tion, as  to  declare  his  adherence  to  the  enemy,  and 
disposition  to  support  their  interest;  or  who  should  at- 
tempt to  distrust  the  confidence  reposed*  in  their  go- 
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vemment,  by  the  citizens  of  theUiuted  States ;  the  mar- 
slial  should  { first  laking  care  to  establish  the  fact)  piace 
bim  immediately  ia  close  confioemeiit.^^  And  that  the 
m^urshal  "  should  otifer,  fcw.executioii,  to  every  ^lien 
eaemy^  within  his  district,  who  has  been^  or  might  be, 
removed  from  the  vicinity  of  tide  water,  a  certain  pa- 
role of  honor;  and  if  refieed,  shoidd  place  eviery  per- 
son so  refusing,  without  distinction,  forthwith  in  close 
confinement.^  And  ''  that  no  person,  viiio  should  be 
impiisoned,  under  the  order  respectingthe  saidiparole 
of  honour,  should  be  liberated,  and  admitted  to  paffok^, 
but  by  special  order  from  the  ofiice  of  the  commissa^ 
ry-geri^ral  of  prisoners  of  war,  including  the  superin- 
tendancy  of  alien  enemies," 

That  before,  and  at  the  time  of  the  making  of  the 
said  declaration  of  war  and  proclamation,  Charles 
Lockington,  the  prisoner  now  before  the  honorable 
court,  was  a  subject  of  the  king  df  the  said  united  king* 
dom  of  Great  Britain  and  Ireland,^ofthe  age  of  twen- 
ty years  and  upwards,  residing  within  the  Umted  States, 
to  wit,  iu  the  city  of  Philadelphia,  in  the  district  of 
Pennsylvaniq,^  within  forty  miles  <)(  tide  water^  engag* 
ed  in,  and  connected  with  commerce,  and  was  ncrt,  at 
the  time  of  the  said  declaration  and  proclamation,  not 
has  he  been  at  any  time  since,  actually  naturalized; 

That,  on  the  eighteenth  day  of  July,  k>  the  year 
1812,  the  said  Charles  Lockingtcmr^x^rted  l^mselfto 
the  said  marshal  of  the  diatrict  of  Pennsylvania,  as  an 
alien  and  British  subject ;  and  that  on  the  thirteendi 
day  of  March,  1813,  the  said  Charles  Liockington  ap- 
plied, as  an  alien  enemy ^  to  the  said  marsbHBd,  for  a 
passport  to  retiite  to  Lancaster^  which,  upon  the  appli- 
cation and  request  of  the  said  Charles  Lockington,  was,, 
afterwards,  changed  to  Reading,  in  the  said  district  of 
Pennsylvania,  a-  fdaoe.  beyond  iorty  miles^from  tide- 
water, designated  by  thesadd  marebal  for  the  plaee of 
the  gaid  Oiarles  Lbckington^a  retirement,  in  pursu- 
ainioe  of  the  said  public  act  of  the  presid^oi  of  the  Unit- 
ed States,  issued  from  tbedepwtn^endof  btiBiti3,<Hitlke 
said  twenty -third  day  of  February,  in  the  year  1813, 
a&afor€t$aid.         .  /  »  ' 

Thataftentl^^said  majshal'sdesignattioii  of  Beadii^, 
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as  the  place  of  the  retirement  of  the  said  Charles  Lock- 
iBgton  as  aforesaid,  to  wit,  on  the  ninth  d^)  of  Novem- 
ber, in  the  year  1813,  the  said  marshal  fonnd  the  said 
Charles  Lockington,  in  the  city  of  Philadelphia  afore- 
said, contrary  to  the  form  of  the  said  public  acts,  re* 
gulations  and  orders,  of  the  president  o(  the  United 
States  in  such  case  made  and  provided  and  establish- 
ed as  aforesaid ;  and  thereupon  directed  and  required 
the  said  Charles  Lockington,  to  retire  to  Reading  afore- 
said, the  place  designated  by  the  said  marsh^  for  his 
retirement  as  aforesaid,  which  the  said  Charles  Lbck- 
ington  refused  to  do :  by  reason  whereof  the  said  mar- 
shal, acting  under  the  authority  of  the  constitution  and 
laws  of  the  United  States,  and  the  public  acts,  regula- 
tions and  orders  of  the  President  of  the  United  States, 
in  such  case  made  provided  and  established  as  afore- 
said, took  the  said  Charles  liOckington  into  his  custody. 

That  the  state  of  Pennsylvania,  in  conjpUance  with 
the  request  of  Congress,  has  accommodated  the  Unit- 
ed States  with  the  use  of  her  prisons,  for  the  safe 
keeping  of  persoiB,  arrested  under  their  authority ; 
and  that  the  debtor's  apartment,  in  the  prison  of  the 
city  and  county  of  Philadelphia,  (one  of  the  prisons 
of  the  said  state  of  Pennsylvania)  is  a  convenient,  usu- 
al, and  lawful,  place  of  confinement,  for  persons  taken 
into  custody,  by  the  marshal  of  the  district  of  Penn* 
sylvania,  under  the  authority  of  the  United  States. 

That  the  said  marshal,  having  taken  the  said  Charles 
Lockington  into  his  custody  as  aforesaid,  under  the 
authority,  and  for  the  6ause  afor^aid,  placed  him  for 
safe  keeping  ill  the  said  debtor's  apartment  of  the  pri- 
son of  tne  city  and  county  of  Philadelphia,  until  he 
could  be  conveyed,  or  would  volufitarity  consent  to 
retire  to  Reading  aforesaid,  or  should  be  otber^viee  dis- 
charged according  to  law.  And  thereupon  ike  said 
marshal,  delivered  to  the  keeper  <^f  the  said  d^btor^s 
apartment,  an  instrument  in  writing,  iais  ii  voucher  to 
show,  that  the  said  Ch6;rles  Locfc'ihg<cwa  wa^'|)kc<>d  in 
the  said  debtor^  apartmeht  to  be  Safely  kept,  as  tihe 
pti^oner  of  ihe  said  marshal,  taken  into  his  cta^tbidy, 
under  the  authority,  and  for  the  cause  fiUbresafd  ?  a 
.tmc'cofiy  of  wMch^triiniei^  is  heie«nAtoM^ 
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That  after  the  said  Charles  Lockington  was  taken 
into  custody,  and  imprisoned,  as  aforesaid,  to  wit,  on 
the  twelfth  day  of  November,  in  the  year  1813,  he 
sued  forth  a  writ  of  habeas  corpus,  directed  to  the 
keeper  of  the  said  debtor's  apartment  of  the  city  and 
county  of  Philadelphia,  and  returnable  immediately, 
before  the  honorable  William  Tilghman,  &e  Chief 
Justice  of  this  honorable  Court  now  present,  in  the 
Court-room  of  the  Supreme  Court,  to  be  heard  and 
considered  at  ten  o'clock,  on  the  morning  of  the  thir- 
teenth of  November,  1813.  And  the  said  writ  of  ha- 
beas corpus  being  duly  returned,  the  said  Chief  Jus- 
tice proceeded  to  examine  into  the  facts  relating  to 
the  case,  and  into  the  cause  of  die  confinement^  xx 
restraint,  of  the  said  Charles  Lockington  as  aforeseud ; 
and  did  thereupon  order  the  said  Charles  Lioddngton 
to  be  remanded,  into  the  custody  of  the  said  keeper  of 
the  said  debtor's  apartment,  as  to  justice  a[^>«rtained« 

That  after  the  said  Chief  Justice  had  examined  in- 
to the  facts  of  the  case,  and  into  the  cause  of  the  con* 
finement,  or  restraint,  of  the  said  Charles  Lockington 
as  aforesaid,  and  had  remanded  the  said  Charles  Lock- 
ington into  custody  as  aforesaid,  the  said  Charles  Lock" 
ington  instituted  an  action  of  tresspass  and  ialse  im- 
prisonment a^inst  the  said  marshal,  tin  the  Circuit 
Court  of  the  United  States  for  the  district  of  Ptonsyl- 
vania.  -^ 

That  the  said  writ  of  habeas  corpus^  fiiiowed  and 
decided  by  the  said  Chief  Justice,  and  die  said  action 
of  tresspass  and  false  imprisonment  cmd  the  present 
writ  of  habeas  corpus,  depending  before  this  nonora-' 
ble  Court,  were,  and  are,  proceedings  founded  upon 
the  same  tmnsactioQ  (and  not  upon  seversd  cLild  dis- 
tinct transactions)  in  which  the  said  marshal  has  acted 
as  aforesaid,  under  the  authority  of  the  constitution 
and  laws  of  the  United  States^  and  the  said  pubtic 
actSy  regulations  and  orders  of  the  President  of  thtf 
United  States,  in  such  case  made  and  provided,  and 
e9tabH9h6d,as^ aforesaid.  ^        <    ..;    i.    v  ur  > 

.  A^  die  said  marshal,  as  further  <^use  for  his  detain- 
ingan  hi3<:ustody  as  aforesaid^  the  said  Charies  Lock- 
ington>  rtspectfoUyreturns,  that  on  the  day  of 
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November,  in  the  year  1813,  he  oflfered  for  executiou 
to  the  said  Charles  LockiDgton,  being  an  alien  enemy, 
who  had  been  removed  from  the  vicinity  of  tide-water, 
as  aforesaid,  the  said  parole  of  honor,  which  by  the 
said  public  acts,  regulations,  and  ordei-s,  of  the  Presi- 
dent of  the  United  States,  every  such  alien  enemy  was 
required  to  execute ;  but  the  said  Charles  Lockington 
renised  to  execute  the  said  parole  of  honor :  where- 
upon, and  by  virtue  of  the  said  public  acts,  regula- 
tions, and  ordos,  of  the  President  of  the  United  States, 
he  became  liable  to  be  taken,  and  detained,  in  the 
custody  of  the  said  marshal ;  and  is  for  that  cause,  al- 
so, now  actually  detained  in  the  cu^ody  of 'the  said 
marshal,  in  the  manner  aforesaid^ 

And  the  said  marshal,  as  further  cause  for  detaining 
in  his  custody  as  aforesaid,  the  said  Charles  Locking- 
ton,  respectfully  retiurns  :  That  the  said  Charles  Lock- 
ii^on,  being  an  alien  enemy  as  aforesaid,  has,  on  va- 
rious occasions,  since  the  said  declaration  of  war  and 
proclamation  were  made,  grossly  abused  the  indul- 
gence and  hospitality  of  the  United  States  towards 
alien  enemies,  by  <kclaring  his  adherence  to  the  ene^ 
my^  and  his  disposition  to  support  tjb^ir  interest ;  and 
by  aspersing  the  chamcter  ana  conduct  of  the  govern- 
ment and  people  of  the  United  States,  contrary  to  the 
form  of  the  public  acts  regulations  and  orders  of  the 
President  of  the  United  States,  in  such  case  made  pro- 
vided and  iestablished.  And  the  said  marshal  (having 
taken  cajre  to  establish  the  fact  of  such  abuse,  by  the 
\Yritten  iepitesentation  of  credible  persons)  for  that 
cause,  also,  now  actually  detains  the  said  Charles 
Lockington  in  his  custody,  in  the  manner  afc^^esaid. 

And  the  ssdd  marshal,  as  ftirtber  cause  for  taking 
into. his  cu3tody  and  detaining  the  ssiid  Charles  Lock- 
ington, respectBiUyretums,  that  when  the  said  Charles 
L(>iikingtbn,  an^  aj^n  enemy,  as  aforesaid,  was  taken 
into  tus  custody  ias  aforesaid,  the  said  Cbsufles  Lock- 
}qg^o)1  ^as  ^ideid;  and  at  lai^e  within  the  district  of 
Pennsylvania,  to  the  danger  df  the  public  peace  and 
3$ifel^l(a£l  the  said  maishal.Vvas  it^rmed^andil^It^yes) 
aytd)C)>atiiai;)4'tb]the  tehoi  andi  intent  df  the  said  pul)- 
fie  a<tts,  regulations  and  oMers  of  the'Pfesidoiit  of  the 
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United  States,  in  ;»uch  ca^e  xnf^d^y  xaxxT^ecL  joid  es* 
tabli^hed a3  atqres^idt  Aq<]  ttie sai^  ip^r^^ai, fort^ 
cause^  ^o^  jiQjy ,  actually  drains  the  said  C^ade* 
LoctingtQn  ipT^is  cw^tody,  ifitbe.mannW  aft)re§aad* 

And  the  said  John  Sixuth^  mansbal  as  aforepaid,  i»- 
turn^j.Jthat  on  the  da^j?^  aforesaid,  for  the  canaes*  a^i]^^ 
said,  he  took  the  said  Charles  jCockington^^bveifig  ^a 
alien  enfemy,  conperned  in  and  connected  with  poirir 
mer,ce^  a3  aforesaidjinto  his  custody  as  aforesaid|  and 
thatj  he  (letairis  t,h€(3jiid  Charles  Lockijigtoi^  in  his  ^^B^ 
tody^ .  in  ,tlx(^  pi^aqaer  a/pres^id,  und^  the  authority, 
aforesaid, /foVUie  causes  and  purposes  aforesaid,  of 
which,  due  qopimunication  has  beqn  made  to  the  Pre- 
sident oJf  the  Ojiited  (States .  , 

..:  ;  ,    JOHN  SMITH, 

Marshal  of ^the  Disirici  of  Pennsylvimi^ 
Sworn  and  sybscribed^  in  open  Court, " 
;     Deq.  21,  1513. 

JosEFH  Barn^,  Prot 

.     ITn^d  Suaes,        )  gg         ,■_ 
Pmnsyhania  PistricU  )     *  , 

.  Charles  Lockington,  an  alien  ^i^v^Yy  having  viplat*. 
ed.tJb^  rules  prescribed ,  for  his  ^pvernmenivy9H  '^% 
there^e,  charged  to  receive  hi^  body,, and  ^ira.s^^y 
keep,  until  discharged  by  law,  .  ,      .,j  ^,. 

Given  under  my  hand  apd  seal,  this  ,9th  day  of 
November,  1813.  ^    ',^ 

To  the  keeper  of  tlxe  debtor's  ^partme^V    .  >    .  *  i; 
The  return  of  the  Keeper  was  as  fallp\w;  .  ;  ,  ;; 

Joseph  Coromam  keeper  of  ^tbe  debtors'  apartatM^ 
of  the  prison  of  the  city  and  county  of  Pbiladelphii^'^tp 
whom  (as  well  as  to  John  Smith,  ms^hal  of  the;dt^t^i$^ 
of  Pennsylvania)  the  with^^jit  oCh^heas  oorpttd  iftdiri 
rected,  in  obedience  to  thft^iHt^n  Hg^ii^jespectfiriJIjft^;^ 
turns:  .      •  _.  ..;v..-. .--.  .^:    >  -^--ub 

That  the  state  of  Pennsylvania  i^  ^omnliaj|<5e>vritJbr 
the  Inquest  of  congress,  has  accommodated  the.UMtdft 
States  with  the  use  of  her  prisons,  for  the  safe  keepbig 
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of  persons  arrested  under  their  authority*;  and  that  the 
deotors^  apartment  of  the  prison  of  the  city  and  coun^ 
of  Philadelphia,  of  which  the  said  Joseph  Cornman  is 
•  keeper  as  aforesaid  (being  one  of  the  prisons  of  the  said 
state  bf  Pennsylvania)  is  a  convenient,  usual,  and  law- 
ful place  of  confinement,  for  persons  taken  into  custo- 
dy, by  the  marshal  of  the  district  of  Pennsylvania, 
under  the  authority  of  the  United  States. 

That  John  Smith,  esq.  the  marshal  of  the  said  dis- 
trict of  Pennsylvama,  having  taken  into  his  custody 
Charles  Lioddngton,  an  alien  enemy,  the  prisoner  now 
before  this  honourable  court,  under  the  authority,  and 
for  the  causes,  in  the  return  of  the  said  marshal,  to  the 
present  writ  of  habeas  corpus  particularly  set  forth, 
placed  the  said  Charles  Lockington  in  the  said  debtor's 
apartment  of  the  city  and  county  of  Philadelphia  for 
safe  keeping ;  and  thereupon  delivered  to  the  said  Jo- 
seph  Cornman,  as  keeper  of  the  said  debtors'  apart* 
ment,  an  instrument  in  writing,  as  a  voucher  to  snow, 
that  (he  said  Charles  Lockin^on  was  placed  in  the  said 
debtor's  apartment,  for  a  violation  of  the  rules  pre>* 
scribed  for  the  government  of  aUen  enemies,  to  be  there 
safely  kept,  as  prisoner  of  the  said  marshal  until  re- 
moved,  or  released,  by  the  said  marshal,  or  otherwise 
dischai^d  by  law,  of  which  instrument  the  original  is 
now  here  exhibitea  to  this  honourable  court. 

That  after  the  said  Charles  Lockington  had  been 
placed  by  the  said  marshal  in  the  debtor's  apartment 
of  the  said  prison  of  the  city  and  county  of  Philadel- 
phia, for  sale  keeping  as  aforesaid,  to  wit,  on  the  twelfth 
day  of  November  last  past,  the  said  Charles  Locking- 
ton sued  forth  a  writ  or  habeas  corpus  directed  to  the 
said  Joseph  Cornman,  keeper  of  the  said  debtoi^' 
apartment  as  aforesaia,  and  returnable  immediately 
befofe  the  honourable  Wilfeiam  Tilghman^  the  chief 
justice  of  this  honorable  court  now  present,  in  the  court 
loom  of  the  Supreme  court,  to  be  heard  and  Consider- 
ed, a|  ten  o'clock  on  the  morning  of  the  thirteenth  day 
of  the  said  month  of  November  last  past.  And  the  stiid 
writ  of  habeas  eoirpus  being  duly  returned,  the  sai4 
CUef  Justice  proceeded  to  examine  into  die  fact?  r«- 
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ladng  to  th9  case,  and  into  the  caus^?  ao^  eopfiner 
mant,  or  restraint,  of  the  said  Charles  (jOc^ipgtOB  09 
aforesaid ;  and  did,  thereupon,  qrder  the  ^aid  Chari^ 
Lockington  to  be  remanded  into  the .  custody  of  t|j^ 
said  Joseph  Cornman,  keepi^r  of  the  said  debtors'^a 
ment  as 'aforesaid^  sps  to  justice  appertained*  part- 
And  th^ said  Joseph  tCornoian^  ke^perof  tha  De^twg? 
apajftment  of  the  said  prison  of  the  city  and  county  of 
Pniladeiphia  as  aforesaid,  respectfully  returns,  that  the 
Bai4  Charles.  Lockington,  an  alien  eoemy,  was  plaocsi 
by  the  said  marshal  of  the  district  of  Pennsy^anii^ 
under  the  authority  aforesaid,  for  the  cause  and.  purpose 
afbiresaid,  in  the  said  Debtors'  ajmrtment  tp  be  there 
safdy  kept,  as  the  prisoner  of  the  said  mat^hai,  until 
he  should  be  removed,  or  released,  by  the^d  fflai^hal, 
or  i^ould  be  otherwise  discharged  by  law :  and  that 
the  said  Joseph  Comman,  keepier  of  the  said  D^ton^' 
apartment  as  aforesaid,  received  the  said  Charles  Lock- 
ingtqn,  an  alien  enemy  as  aforesaid,  fts  tlie  priSQUer  pf 
the  said  marshal,  in  performance  of  bis  duty  as  keeper 
of  the  said  Debtors'  apartment,  to.  receive  and  saieljr 
keep  persore,  taken  into  the  custody  of  the  said  ^jar- 
shaf,  under  the  authority  of  the  United  States.  ,An4 
that  the  said  Joseph  Cornman,  keeper  of  the  said 
Debtors'  apartment,  detains  the. said  jCh|tTles  Lock»ign 
ton,  an  alien  enemy  as  aforesaid,  as  the  prisoner  of  the 
said  marshal,  as  well  by  reason  of  the  said  Charles 
Lockingtons'  being  placed  by  the  said  marshal  in  the 
Debtors'  apartment,  for  safe  keeping  under  the  autho- 
rity and  for  the  cause  and  purpose  aforegaid,  as  by 
reason  of  the  said  order,  of  the  said  Cliief  Justice,  ije- 
manding  the  said  Charles  Lockington  into  his  custody 
as  aforesaid. 

^  JOSEPH  CORNMAN,  Keeper.... 

Lockington  was  a  British  subject  .Heamvedinthe 
United  States  before  tho  declaration  of  war,  and  .WW 
employed  as  a  clerk  in  a  merchants'  counting-house  in 
Philadelphia.  On  the  18th  of  July,  1812;  he  report- 
ed hini^elf  to  the  marshal  as  a  British  subject,  cpn|br- 
ipab|yto  the, notice  issued  from. the  Depaitoaeut  :af 
StateontJie  7thof  July,  1812-  pi»theJ3thofMap*. 
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IBl^j'tie  (ybtained  th*'  ftiarshate^  pas^brt  fe>  retire  ftj 
Luikiaster,  iagfecably  to  Ihe  rtdfioe  from  the  De^aVf- 
fnent  of  State  of  the  28d  Feb?Hary,  1815.  He  iSt^t- 
wftrds  reqtiestfed  and  obtiam^d  pertnlssldn  t:o  Iciavfe  Lah- 
caster,  andf  Wire  f6  Readihgi '  H^  r6'miurieti,  bot<»ever, 
at  tiancastef,  Urttll  his  pecuniary  means  of  ^li^{)()rt 
failed  him, -when  he  returned  to  Philadelphia,  Some 
timd  in  th6  6arty  part  of  Noverafcer.  Shortly  ttRkt  ^^ 
t^unKed,  he  vras  required  by  the  marshal  to  retirfe  to 
Reading,  which  he  refused  to  do  uniess  Ms  eiipenSes 
were  paid.  The  msirshai  thereupon  tdok  him  into  ctfe- 
tddy'to  analicnenemy  on  a  chfeirge  of  having^  vidldted 
the  rates  prescribed  for  the  g6vernmcht*of  those  per- 
sons and  delivered  him  to  the  keeper  of  the'  debtors' 
apartment  with  directions  toddtain  him  until  hecoiild 
be  conveyed,  or  would  consent  to  retire,  to  Reading,  or  . 
should  be  otherwise  discharged  by  law. 

In  consequence  of  this  proceeding,  Lockington,  on 
the  12lh  November,  sued  out  a  habeas  corpus  to  the 
keeper,  returnable  before  the  Chief  Justice.  At  the 
hearing  brfore  the  Chiif  Justice,  the  marshal  exhibited 
a  suggestion  excepting  to  his  jurisdiction ;  offering,  ho  w- 
fever,  at  thrsanici  time  to  release  Lockington  from 
prisotf,yn  condition  that  he  would  immediately  retire 
to^^admg.   To  these  terms  Lockington  refused  to  ac- 

-^  j'Thfe  fcase  was  argued  before  his  honour  by  Mr.  H^i^e, 
in  1)ehalf  of  LdCkingfdn,  and  by  Mr.  Dallas,  for  the 
marshal. 

^The  Chief  Jtifetice  held  the  case  under  advisement 
fof  several  days ;  when,  after  delivering  an  elaborate 
opiriiotr  embracing  the  question  of  state  jurisdiction, 
as  well  as  the  merits  of  the  application,  he  ordered 
Lockihgton  to  be  remanded.  At  the  hearing  before  his 
honor  the  Chief  Justice,  the  j)arolc  of  honor,  pre- 
ScHb^A'by  the  president,  was  tendered  to  Lockingtbn, 
wh6  inclined  accepting  it ;  but  he  stated  that  if  per- 
titi»sl6n*w^  granted  hiiii;  h^  would  lestve  the  Unite'd 
Statesi       '  •      *  '  '' 

©ttrin^  his  imprisonment,  Lockington  applied  tb  the 
mafelrat  for  subsistence.  The  marshal  directed  the 
kWeper  to  furnish  him  ^ith  the  debtor^s  alldWance, 
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which  he  also  refused  to  accept  He  T«ato  so^mrted 
by  the  liberality  of  his  friends.  Befi>re  Ihe  rettim  of 
the  present  writ,  Mr.  Hare,  on  behalf  of  Lockington, 
exhibited  a  petition,  signed  by  Lockington,  prayii^the 
Court  to  take  cognizance  of  his  case  under  the  2d 
sect,  of  the  Act  of  Congress  respecting  alien  eneniies.* 

♦  The  petitton  wsw  in  the  IbUowioc^  word» :  \4 

To  t^e  bonouirable  HWam  TYitfAmofs  esquire,  Chief  Justme  of  the  Supremt 
Court  of  Permtiflvania,  nhd  his  associates,  Javier  JTatei,  ftlitf  H.  m  SitM^ 
tmidget  etqibreiy  Justices  of  tbe  same  Cmtri.  . 

The  petition  (f  Churlts  LockingtoHt MnMy  sheweth^ 

TH AT'yonr  petitioner  is  a  native  of  CngUnd,  ed«Cftled  to  «  ttMoMfile 
ptirsMit,  and  «ot  n>ted  cither  by  constitution  or  by  habit,  for  m^^  labour. 
That  8<>me  time  before  the  decUration  of  war  between  the  Unitedf  Sutes, 
and  Great  Britain,  he  came  to  this  country  on  the  faith  of  thf^CoibtitiliDiiil 
4nd  legials(tive  encouragements  which  are  offered  to*  frrei^ers  y^Uoff^  be 
inclined  to  settle  and  reiide  here ;  and  under  the  full  belief  and  aJsurancc^ 
that  he  would  be  protected  accordfai|^  to  the  fbrms  and  principktf'oCthe 
American  Coastitiftion»  in  the  enjdyment  of  hb  propierty,  iibev^,.f9d-pcr* 
tonal  security.  T{iat  soon  afVerhb  arrtral,  he  «[>.ught  fbr«  and  obtained  eiii# 
*p!oyiVient  in  thehouse  of  a  respectable  inerchint  of  thi^  cRy;  anJf  hts^nerer 
,  ^Mnce  committe4,  nor,  io  hia  knowledge^  beea  sufptctedor  abcHJf^oCcpcii- 
mitting  any  ofience  aj^nst  the  government  or  laws.  That  after  the  declara- 
tion of  war,  >'our  petitioner  duly  reported  himself  as  a  Briti^i  ^ihn,  conlbr- 
mably  to  the  notice  fi*om  the  nfarshsl  pablifhad4ii^the:l<}oir»^Pfeni<»*¥l  ^t 
«  8ul>sequent  period,  in  obedienee  to  an  order  (jrotn  tlie  marshal,  retired  to 
'  l«ancaster,  an  inland  town,  where  it  is  difficult  or  impossible  to  procure  em* 
.  ployKfent  in  any  vooatkm  §bt  which  heii  fitt^.  .  13iat  he  »etfiaMd?»t  Lan* 
paster , until. his  funds  were  exhausted,  and  beinr  destitute  of  thefm^uis  of 
'  support,  he  was  compelled  to  t'CtOm  to  Philadelphia,  in  o^der  to  Jt^bti^n  tlic 
'    means  x)f  subsistence.  (' 

That  soon  if^er.hi&  return  to  PliiladelphiiLrthK  Jjiv^rfhflUotdercdi^im.  to  re- 
tire to  Heading,  alstriah  inland  town,  tiii^rc  UtttCof  nO.Bc^iberCttirlMdinesc 
ifcdone,  and  where  of  tonsequence  it  would; be  ikt  ieM  difficult^  tottitaili  em* 
irim^ent  than  in  Lancaster.  That  upon  receiving  this  order,  he  re|]fres^ted 
Jiis'pecuniary  inability  to  the  marshal,  stated  his  desire  to  oe  permStt^  to 
depart  fix>m  the  United  States,  or  if  this  should  be  denied  him,  bis  willing^ 
ness  to  retire  to  Heading,  if  the  means  of  doing  so,  attd  of  sii^pwling  him 
Mrhen  there  were  furnished  him.  That  the  marshal  instCMi.fSf.fii^dingto 
these  reasonable  representiitioiui,  has  committed  vouf  petitioQCC  tfltiiic  gaol 
of  the  city  and  county  of  Philadelphia,  where  he  has  been  confinedsince  the 
ninth  of  November  last,  without  oath,  witlMMt  orime  or  accusatioo,  without 
process  of  law,  or  previous  examination  by  any  judicial  officer,  without  trial, 
and  without  any  means  of  liberation,  other  than  such  as  nay  be  JioW  afiorded 
by  your  lienors,  or  as  may  be  dependant  on  the  will  of  the  murshaL 

That  during  his  confinement  he  made  repeated  applications  to  the  mar- 
filnl  for  subsifOence,,  to  which  no  answer  has  been  returned,  «nd  thut  in  fact, 
a.«i  he  ha4  been  hith^to  only  sup^rted  by  the  Jiuroanity  of  his  brother  pri- 
soners, and  small  loans  or  donations,  fram  a  gentleman- of  this  cat)^  and  he 
knows  not,  should  further  aid  from  tliese  sourcef  be  witlvdrawn,  and  bis  im- 
prisonment be  long  protracted,  to  what  extn^mities  he  oiay^bft.fttluced. 
Thaj^  jour  p(|UtM«r  is  advisedj.that  .by  fthe  l&fru^  «nd;  Ullages  ^^Jdl  civi)ized 
nations,  aliens  are  «ntitiedi  up9n  a  declaration  oC  w^F  vitUthcir  «evciceign, 
i^xifpert  lor 'the^r  own  country,  unless  perhaps  under  cicciVvukUtciBff  of  cri- 
minal ntisconduct  specially  charged  to  the  imUvido^lwhom  it  may  be  intend- 
ed to  restr^n  from  departing ;  aiuTthat  by  the  constitution  and^aws  of  this 
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The  mcrito  of  ihh  api^lication  were  d^cussed  doriiii; 
ctfaeaiipiflMnt^mi  the  pireseift  habeas  corpus* 

,1  Thecttii  was  elaborately  ar^ed^duriiig  ^evetiJl  daye, 
bvMesiH^*  Hare  and  Condy^  ftw:  the  petitioner  awi  by 
Mf^  Dallas  for  the  niardiaL  .  ^    ^     > 

,The  following  ieure  the  opinions  of  the  judge$;deH- 
vered  on  the  6rst  of  January,  1814. 

Tilghman^  Chief  Justice.    Having  on  *  very  late 

.  .occasion,  delivered  my  opinion,  on  the  authority  of  this 
Court  to  issue  writs  of  habeas  corpus,  and  also  on  the 
authority  of  the  president  of  the  United  States,  ^nd  the 
jregulations  established  by  him  by  virtue  of  the  ",  \ct  re- 
Tp^ingalien  enemies,"  I  have,  atjiresent,  ohly  to  refer 
to  that  opinion,*  and  to  say,  that  it  remains  unaltered. 
But,  Mr.  LiOckiQgton  has  brouRht  his  case  befottf  us, 
ioi.anoiher  print  of  view,  on  which  it  is  neceSStiry  to 
decide.  He  has  petitioned  this  court  to  ;order  him  to 
l^e  removed  out  ot  the  United  States,  or  to  permit  him 
to»  go^  of  his  own  accord.    I  am  dear  in  the  opifiion 

-^  that  no  part  of  tbia  petition  can  be  jgrni^ted.  ""ftis^ 
Court  has  no  power  with  respect  to  the  removal  of 
tdSen  enemifes,  except  that  which  is  derived  from  the 
i  Aet'of  Coi^ress.  And  that  act  authorizes  iis  to  pro- 
.ce!^,  only  "Upon  complaint  against  an  alien  ettehiy, 
who  is  resident  and  at  large  within  this^  state,  to  the 
9angQr  of  th^,.  public  peace  or  safet^^  artd  cotjtrary  to 
the  tenor  or  intent  of  the  proclamation  or  regulations 
established  by  tjie  president  of  the  United  States."  But 

countty*  youf  fxfUtioiwr  liiCfinG^  been  dornksiled  here  ^j^erloms  to  tile  war,  U 
not  a  PrlMmerdC  Wsr,  nor  liable  aftsuch  t^the  military  anthority  of  the  Pre- 
aidenty  hot  is  entitled  to  be  protected,  and  liable  to  be  pimi»hed  in  the  ordi- 

•  *  ftarjr  course  of  justice^  subjeet  only  to  a  power  in  the  govermnent  to  order  and 

compel  his  departure  oot  of  the  United  States,  atnd  to  prescribe  the  conditions 
Upon  which  his  residence  therein  shall  be  permitted.  Yoiirpetltioner,  there- 
'We,  humblv  prays  your  honorable  Court  to  take  his  case  into  ooMkieration, 
and  imder  the  second  section  of  the  Act  of  Coogressoonceroina-  Alien  ene- 

^     mies,  or  otherwise^  to  make  an  oKl«r  either  for  the  absokit  e  discharge  of  your 

.  petitioner  fVom imprisonmenty ortliatheahall  be removed-oUt of the^nitcd 
.  Sutea.    After  whidh  your  ^titioner  etig&i^es  to  leave  the  United  States  an 

'■  aoon  stf  possible. 

(rigned.)  ClIAiniBS  LOCKINGTON 

^  ^      Charles  U>ckingtiOti,  th^peCitiOher  Wlthih  named.  Being'  dl^V  sworn,  dt- 
'   poseth  and  saHh;  tkat  thefabti  jttk^e^  in  th^  Within  petkioii  life  tru% 

^f^i  >9w/mand »tUfiCrided ht  6pen  Cau^^  .^'      - 

•  "  i    31  Utfr.  1S18.  t'  CHMmSES  UOCt^GTOy 
'-*--'—         -    -  '  J08.EARN^. '^y-     '  :■    ^'>'''     «"-''^ 
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no  complaiiit  has  been  prefiarred  against  Mr.  Locking- 
ton.  He  has  caused  himself  to  t^tbrou^tbeforens 
by  a  habeas  corpus  in  .order  to  decide  oa  the  Wgalttjr 
of  bis  imprisonment,  and  although,  in  ih^  return  *to  the 
writ,  some  facts  are  stated  which  might  afford  grditod 
for  corapl^nt,  yet  that  return  is  by  no  unsanato  be 
taken  as  the  exnibition  of  a  complaint,  but  naerefj  as 
the  setting  forth  of  the  causes  for  which  (he  prisoner  is 
held  in  coufipement.  But  even  if  we  hiad  jurisdiction, 
I  should  be  equally  clear  that  the  petition  ought  not  to* 
be  granted,  because^ the  Presidi^nt  ojf  the  United  Stateft: 
having  established  -  certain  regulations^  within  ^tfa^ 
sphere  of  his  authority,  by  virtue  of  wbici^  Mr^  Lock- 
ington  is  to  be  held  in  restraint,  within  the  United  Suttes^ 
we  have  no  power  to  contravene  those  regulatiomsj^by 
ordering  him  to  be  removed  out  of  the  United  States, 
or  by  permitting  him  to  go  of  his  own  accord. 

Yates.  J.      The  argument  on  this  habeas  corpus 
^  has  been  conducted  with  singular  ability  and  depth  of 
research.  .  ■  i     -u:  i- 

A  preliminary  question  has  beeti  raised  by  the  dis-i 
trict  attorney  of  the  United  States,  that  as  a  state* 
Court  we  have  no  jurisdiction  of  (he<cadebeft»pe>itti)tt^* 
Upon  this  point,  I  fe^el  no  doubt  or  difiicUky  wdiate-* 
ver.  ,  ....    -y'   ..  ^ 

It  is  candidly  admitted)  that  l^t^  ernes rwinemtai 
person  is  restrained  of  his  persona)  liberty,  and  *tne 
Court  or  Judge  have  the  slightest  doubt  of  the  legality 
thereof,  they,  ought  upon  a  proper  application  in^e  to 
them,  to  award  a  writ  of  habeas  corpus.  liQiDe  Charles 
Lockington  has  been  defw^ived  of  h\i  libertyyand  is  in 
actual  confine meift  in  the  debtor'^  apartment  of  Phila- 
delphia. He  complains  of  his  imprisonment  as  illegal, 
and  demands  a  hearing.  This  Court,  and  each  mem- 
ber of  it  in  vacation,  have  authority  to  allow  a  writ  of 
habeas  corpus^  as  well  at  common  law^  as  under  the 
express  terms  of  our  act  of  Assembly,  o£  the  18th 
February,  1785,  which  directs,  "  that  where  any  person 
not  being  committed  or  detained  for  any  criminal  or 
supposed  criminal  matter,  shall  be^onfin^  or  restrain- 
ed of  his  liberty^  nnder  any  colour  or  pretence  whate* 
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ver,"  he  shall  have  such  writ.  Admitting  in.  it3  fullest 
^i^ent  the  judicial  power  of  the  United  States  to  Ex- 
tend to  all  cases  in  law^  o|^  equity  arising  under  the 
constitution^  the  laws  oY  tne  United  States,  and  the 
treaties  made  under  their  authority,  it  does  not  follow, 
tihat  the  jurisdiction  of  the  state  Courts  in  such  in- 
stetnces  is  abolished.  They  are  necessarily  called  up- 
cm  to  determine,  in  many  cases,  the  true  construction 
of  the  constitution,  the  laws  of  the  United  States,  a.nd 
treatieis  made  under  their  authority.  But  the  ultimate 
decision  in  these  instances  is  secured  by  law  to  the. 
Supreme  Court  of  the  United  States.  It  i$  declared 
by  an  amendment  to  the  constitution  of  the  United 
States,  that  the  powers  not  delegated  thereby  to  the 
United  States,  nor  prohibited  by  it  to  the  States,  arc 
reserved  to  the  states  respectively,  or  to  the  people.— 
No  act  of  the  general  government  has  attempted  to 
take  away  the  right  of  the  state  Courts  in  the  particu- 
lar pnder  consideration ;  and  it  is  of  the  utmost  im- 
portance to  th^  citizens  and  other  inhabitants  of  every 
state  in  the  Union,  that  a  speedy  hearing  should  be  se- 
oured  to  them  in  all  cases  of  restraint  of  their  personal 
freedom.  The  true  interests  of  the  individual  sove- 
reignties composing  the  Union,  and,  in  truth,  of  the 
Union  itself,  are  inseparably  connected  with  the  inde- 
pendence of  the  judicial  tribunals  of  the  several  states. 
Imperious  duty  enjoins  on  the  state  Courts,  hot  to  sur- 
render up  their  right  of  issuing  writs  o£  habeas  corpus, 
u^iiiss  ^u  tlie  bh^teak  coinvictioh  that  they  have  no 
just  claim  thereto. 

The  return  by  John  Smith,  the  marshal,  to  this  writ 
isof  a  very  special  nature.  It  states  the  act  of  Con- 
ffrBBS  declaring  war  asrainst  Great-Britain,  the  Presi- 
oent^  proclamation,  the  President's  directions  of  the 
conduct  to  be  observed  by  the  United  States  towards 
alien  enemies,  and  more  especially  that  of  the  23d 
February,  1813,  sotting  them  out,  that  Charles  Lock- 
iogtdn  reported  himsetf  to  (he  marshal  as  an  alien 
and' Britisn  subject,  and  applied  for  a*  passport  to  re- 
tine  to. ii»)caster,  which  wasf  afterwardi  changed  to 
Beading^  at  his  tiequest  •;  and  that  after  the  ipmshal^^ 
designadiion  of  Rf^i^,*he  found  Lockirigtcm  in  ^i- 
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ladelphia,  and  directed  and  required  him  to  repair  to 
Reading,  which  he  refused  to  do,  aod  tfaa^e^ipoQ  hit 
took  him  iilto  custody,  andipiaced  him  for  safe  keep* 
ing  in  the  debtor^  apartfnent,  until  he  could  be  oon* 
veyed,  or  would  vofaritarily  go,  to  Reding,  orriiotdd 
be  otherwise  discharged  according  to  law ;  that  Lock-^ 
ington  sued  out  a  habeas  corpus  returnable  before  the 
Chief  Justice,  and  was  remanded  upon  a  hearing,  and 
afterwards  brought  an  action  of  tresspass  and  fidse 
imprisonment  against  the  marshal,  but  refused  to  exe^ 
cute  a  parole  of  honor  which  was  tendered  to  falfa  j 
that  Lockington  had,  on  several  occasions,  since  the 
President's  pn^clamation,  grossly  abused  the  indillt 
gence  and  hospitality  of  the  United  States,  by  dediHr^ 
in^  his  adherence  to  the  enemy,  and  his  disposition  to 
support  their  interest,  and  by  aspersing  the  chara^er 
and  conduct  of  the  governmeht  and  people  of  the 
United  States ;  and  that  when  Lockington  was  talren 
into  custody  he  was  resident  and  at  large  within  the 
distrifct  of  Pennsylvania,  to  the  danger  of  the  pubfic 
peace  and  safety,  &c. 

The  question  before  us,  is,  Whether  a  legad  and  Bof^ 
ficient  cause  for  the  imprisonment  of  Charles  Locklt^* 
top  has  been  shown  to  the  Court- 

Th^  contest  arises  on  the  words  of  the  act  df  Con* 
giress^  passed  the  6th  July^  179ft,  "respecting  alien 
enfemies.^       • 

The  Jirst  sectibn  thereof  provides,  that**  in  tbeereiH 
of  i  i^r.bt  in  v^iort^  and  the' President  of  the  United 
States  ^hall  hare  made  public  proclamation  thereof^ 
all  natives,  citizens,  denizens,  or  subjects  to  the  faoBtile 
nation  or  goterhnient,  being  m&les  of  the  age  of  lbor« 
teen  yfears  and  upwards,  who  shall  be  wicfann  tfie 
United  States,  itnd  not  actually  hattiraKzed,  shidl  be 
liable  to  be  djTpr^endid^resk^ainedjStcwii^deLr^ 
as  aKen^  enismie^.  And  th3  Pr^idertt  of  the  United 
States  shaH  be,  and  he  is  hereby  authorized  in  any 
event,  as  aforegaid,  by  his  pi^od^mation  tii^^oF^  or 
othefr  p^hlU  acL  to  direct  the  do'ndact  ta  be  <^:»erred| 
onth6  part  of  the  United  States,  towards  the  aliens 
who  shall  becbme  liable,  as  aforesaid ;  the -manner  md 
degree  rf  the  rtestramt  to  wfaic^  they  ^aH  be  sotiject^ 
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aiKlin ^^ oaseB/and  upon  what ^ecurity^ their  resl* 
d^fi^ab^  bi^  p^KmUted^  aod  to  provide  (oi  the reinc% 
valn^f  tbl^yi.Who^niH  being perpiittcd  ta  r^ide  yiilh- 
in  tbe  United  :3t#es,  shoM  r^se  or  neglect  t9  depart 
theitB&ofn ;  and  to  i^tahlisb  any  other  regulations  which 
shaU  b^  (found   necessary  in  the  premi&es,  and  for 

Here  it  is  objec^^,  that  although  war  h^  been  de- 
clared against  Qreat  Britain^  amji  the  same  has  been 
Proclaimed  by  tbei  President  of  tJieJJnited  States,  yet 
ehas  n^ithqr  by  his^  proclama^in^  or  oilier  public  act,. 
giren  th^  directipns,  or  established  the  reflations jfe- 
quif-ed  by  the  law ;  and  that  sncl^  directions  and,\e* 
gidations  b^ng  in  the  nature  of  public  jaws  respepfjng 
thetj^nduet  ofali^n  enemies  in  ffenen4,  pu^t  to  ha!ye 
beeA  solemnly  ^thenti^ated  under  the  natipnal  grieat 
seal. «:/  Tl^'the  notification  made  on  this  occasibn 
podiioed  the;jBffec).  desi^igked  thereby,  is  ascertained 
by^ltb«w€act,  tj^tj^he  l^vitislf  ah^  enemies  resident 
aatoog  nfi  actu^y .  if(tfx>4ed  the!CQ3e)yes  to. the  marshal. 
If  the  act  has  been  done  in  the  ns^l  and  accustome4 
manUi^r  i^  which,tto.conyx)unicatiQus  of  the  President 
of  thfe  United  Stal^^baye  been,  made  in  other  cases^ 
wherein  such  duty  ha^  )f>eien  enjoined  on  him^it  would 
app^ai^ltomeitP  be  fi;  sufficient  public  ofit  within  the 
meaniq^  ,0£>4i9jaw^.,    H^hese  public  acts  issued  froni 
the  department  of  state,  founded  on  the  President's  in-s. 
strueiiailSjtttndwiSr^jW^d^  known  through  the  medium 
of  tb«  ia.mfe  wi^iipsr?  in  which  the  laws  of  the  Un- 
ipn  werefiproTOuigat^T.;  We  find  th^^  the;Presidwt 
Wte^autberiwd  tOrW/ia!yish  regulations  upder  the  em- 
b«igo  laws  of  17^4  wkI  1807 :  and  the  comqiurjaca- 
tion  theci^  was  m^de  by  the  Secretary  of  the  Treasu-^ 
ry#    So  also  where  the  President  ^:as  impow^ed  to 
tonfow  money  ^n  lo^n**   In  like  planner  where  tne  au- 
tbo^y'was  giyen  to  hiroi  to  extinguish  thej^hts  opi 
the:)sea  ccastt; -nwl  so  in  othprins^nces,  which  were 
mted  oja.the  arguw^t.    To  ci^l  cpinniissi^S)  the 
great  seal  k^neqesasy^  by  the  law  of  the  15th  Deceim- 
beiyl789-,  hut  it  is  not  ;t0  be  affixed  to  .other  papers 
unbss  diwctfd  l?y*Uie  Pv€isidej;]lt  of;  the. tluited  States, 
f!iwlan)a*ipP3  wre jtt^t  «Aw^^  gr^t  seal.-r 

Vol.  v.— No.  XlX.  2S 

*■ 

Digitized  by  VjOOQ IC 


318 

Added  to  the  different  letters  from  the  Secretary  of  the 
Department  of  State,  under  his  own  signature,  to  the 
marshal,  containing  his  official  instructions,  seve^^ 
letters  have  been  produced  from  John  Mason,  Esq. 
commissary -general  of  prisoners,  including  the  super-^ 
iiylendency  ofaheft  enemies^  a  known  officer  in  the  ^le- 
cution  of  his  duty,  which  refer  to  the  publications  of 
the  department  df  state,  as  founded  upon  the  imme- 
diate act  of  the  President  of  the  United  States.  On 
this  point,  therefore,  I  am  of  opinion,  that  the  Presi- 
dent, by  a  public  actj  has  given  the  directions',  and*  es- 
tablished the  regulations,  enjoined  on  him  by  the  law 
of  July,  1798 

But  the  great  difficulty  of  the  case  remains  still  td 
be  considered.  Was  the  imprisonment  of  Charfes 
Lockington  by  the  mere  act  of  the  marslial  alone,  un- 
der his  instructions, /eg^a/,  without 'calling  in  the  aid 
of  the  judicial  authority?  It  is  a  question  of  great 
moment,  inasmuch  as  it  deeply  interests  the  national 
welfare,  and  all  that  class  of  alien  enemies,  which 
falls  ivithin  the  President's  regulations,  and  therefore 
demands  the  fullest  investigation.    . 

I  will  assert  at  once,  that  I  Consider  C.  L.  although 
an  alien  enemy  when  the  war  was  declared,  yet,  a^ 
resident  amongst  us  at  that  period,  entitled  to*  certain, 
rights,  until  he  has  forfeited  them  by  some  offence 
cognizable  by  the  laws  of  war.  I  do  not  view  him  A$ 
a  prisoner  of  war,  subdued  and  forcibly  brought  into 
the  Linited  States.  And  it  is  observable,  that  under 
the  letter  of  the  15th  April,  1813,  from  the  secretary 
of  state  to  the  rtiarshal,  that  the  stipermtendency  of 
alien  enemies  is  annexed  to  Mr.  Mason's  character  as 
commvisarij'getierul  of  prisonerSj  so  that  they  are  dis- 
tinct offices,  though  united  in  one  person. 

I  regard  the  true  meaning  of  the  law  of  the  6th  of 
July,  1798,  to  be  collected  ex  visceribns  suisj  as  the' on- 
ly correct  ground  of  decision  thereon,  ft  is  of  no  ^- 
ment,  in  my  idea^  how  it  was  treated  by  dIffei'Cfnt  gen- 
tlemen on  the  floor  of  Congress,  or  to  what  political 
party  they  belonged.  It  has  passed  into  a  lato'  in  the 
form  in  which  we  find  it  in  the  stattHte  bbok.  As  such, 
we  are  compelled  by  every  tie  of  duty  to  execute  it, 
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ev€ii  although  we  should  suppose  it  to,  infringe,  in 
some  instances,  the  antient  or  modern  codes  of  the  law 
of  qations. 

The  great  prominent  feature  which  is  exhibited  to 
QUr  view  in  every  part  of  this  law,  is,  thatitS;  provisions 
were  made  for  the  public  safety ;  and  althougli  "the 
dictates  pf  humanity  and  national  hospitality"  were 
not  unattended  to,  their  extent  was  limited  to  the  salus 
pcpuli. 

The  first  section  I  have  already  recited.  Th^  Pre- 
sident of  the  United  States  was  thereby  impowcred  to 
establish  any  regulations  which  should  be  foimd  neces* 
sary  for  the  public  safety.  Persons  of  a  certain  de- 
scription vere  liable  to  be  apprehended^  restrained^  se- 
ofred  and  removed^  as  alien  enemies,  under  the  Presi- 
dent's directions.  Their  residence  therefore  might  be 
reskained  to  certain  distances  from  the  tide-water,  ac- 
cording to  the  President's  idea  of  probable  impending 
danger  to  the  community  at  large.  Tlie  means  of  ef- 
fectuating the  primary  object  of  ne  quid  detrimenti 
capiat  re^mblica^  must  necessarily  be  supposed  to  be 
given  ;  and  if  the  alien  refused  or  neglected  to  repair 
to  the  place  of  residence  pippointed  by  the  marshal  un- 
der the  President's :  directions,  the  marshal  mi^ht  se- 
cjure  a^nd  remove  him,  The^ terms  of  this  section  ta- 
ken ^y  themselves,  apd  independently  of  the  succeed- 
ing section,  would  warrant  a  confinement  by  thp  piar- 
sbal,  for  the  purpose;s  of  removal. 

The  words  of  the  Jiecond  section  are  contended  to 
have  restrained  the  genera^  import  of.  the  preceding 
clause*  It  is  thus  expressed :  "  After  any  proclama- 
"  tion  shall  be  jn^de  as  aforesaid,  it  shall  be  the  duty 
"  of  thQ  several  Courts  of  tlie  United  States,  and  qf 
"  each  state,  havil^  criminal  jurisdictioip,  and  of  the 
"3evetal  judges  and  justices  of  the,, Courts  of  the 
"  United  States,  ai?d  they  shall  be,  and,  are  hereby  rc- 
"  ?ft9Ctively,  authoris^ed  upon  complaint,  agiuust  any 
"  auen  or  alien  enemies,  as  aforesaid,  >yho.  snail  be 
"  resident  and  at  large  within  suqh  jurisdiptipn  or  dis- 
"  trict,  to  the  danger  of  the  public  pcajcp  ox  safety, 
"and  contrary  to  the  tenor  or  intent  pf  suchipfpcl^tna- 
"^tion,  or  oth^r  regulations  which  the  President  of  the 
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*^  UhitcdT^ates  shall  and  may  esUibKsh  in  the  prefmi* 
^  ses,  to  cause  such  alien  or  aliens  te  be  duly  appre^ 
"liended  and  convened  before  such  courts  judge  or 
"justice ;  and  after  a  full  examination  and  hearing  on 
"  such  complaint,  and  sufficient  cause  therefonappeai'- 
^^ing,  shall  and  may  order  such  alienor  aliens, 'to  be 
"  removed  out  of  the  territory  of  the  United  States,  (Mr 
^  to  give  sureties  of  their  good  behaviour^  or  to  be 
*^  otherwise  restrained,  conformably  to  the  proclama- 
^tiod  or  regulations  which  shall  and  mayi>eesteblirfH 
"  ed  as  aforesaid,  and  may  imprison,  or  otherwise  se- 
^  cure  such  alien  or  aliens,  until  the  order  which  shall 
*^  arid  may  be  faiade,  as  aforesaid,  shall  be  pGiformed^^' 

It  is  urged,  that  a  marked  Kne  has  prescribed  the 
manner  in  which  the  regulations  of  thfe  ftresident  should 
be  effectuated,  and  that  thfe  powers  granted  to  the 
Courts,  judges  and  justices  are  fully  competent  to  car- 
ry the  President's  directions  into  c6mpl«te  exeoution. 
It  is  asked,  shall  (he  marshal  execute  instrttctioni  in 
the  nattwe  6f  a  gbneral  warrant,  without  revision  or 
control  ?  And  wlmt  groimd  of  jealousy  can  be  ^ater- 
tained  against  Courts  and  judges,  ■T*h6 openly  adoiSnis- 
ter  the  justice  of  the  country  according  to  •  knowfi 
rules  ?  The  dangers  to  be  apprehehded  from  the  con- 
duct of  mirtisterial  dfficers  in  executing  such  general 
dlrectioris,  have  been  depicted  iri  vivid  and  ■  Rowing 
colour^.  

When  the  vessel  of  the  commom^eatth^sin  dbng^*, 
•partial  evils  must  be  submitted  to;  in  order  to  guard 
against  a  general  wreck.  Aliens  v«ho'  have  tome  ainong 
us  before  a  declaration  of  war  agiai nst- their  Sdveieign, 
and  continue  to  rieside  among  us  after  it,  cannot  expect 
an  exemption  from  such  evils.  Should  our  country 
be  ihvaded,  or  our  coaste  blocktid^,  common  pru- 
dence ^uggests-that  sitch  persoJi3  should  be  reihoved 
ftv>m  the  ^fcene  of  dctibh.  They  may  b^  t^ety  de- 
tained, withc^ul  subjecting  them  to  unmc^onable 'bawl- 
ships,  uwffl  it  can  be  ascertained  what  couriSG  *of>  con- 
^duct  willfe^  *observfed  by  the  hostile  country  towards 
iHir :  <VWn  drtfeens  resident  there;  Hb^*^  l^aws^  d^lay'* 
^uld  W  'suit  'retnbv^ls  in  eases  of  sudden  emei^ncy. 
To  suppose  ^thftt  alien  c^fenfiiei  might  be  ws^^tonly 
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sent  to  the  head  waters  of  the  Missouri,  or  aji  ujncuUi- 
viited  wildernesSyby  the  President  of  the  United  States, 
or  fey  the  marshayb  of  the  federal  .Courts^  i9  to  put  ex* 
tjreHde  ca^es,  wbkk  ik>  ireasonable  man  mU  j[>re3Mqie* 
But  the  President,  and  every  executive  oificeir  of  the 
Union,  are  responsible  for  the  abuse  of  tlieir  aut]ioxity ; 
and,  I  may  confidently  assert,  from  my  experience  in 
life,  that  in  this  g^vermnent  at  least,  where  a  public 
officer  has  been  gi|ilty  of  oppression  in  office^  he  ne^ 
ver  has  escaped  with  impunity,  when  an  appeal  has 
beeck made  to  the  justice  of  the  country. 

The  reason  ofiintroducing  the  third  section  into 
this  law,  appeara  ti>  me  to  be  by  way  of  aid  to  the  ge- 
neral measures  of;  the  government,  and  that  the  judi- 
cial authority  is  niade  auxiliary  to  the  executive^  It 
extends  only  to  dien  enemies  who  shall  be  r^ident 
and  at  large  to  tlie  danger  of  the  public  peace*  and 
safety^  and  contraiy  to  the  tenor  of  the  President's  re- 
gulations. Such  persons  m^y  be  apprehended  by  the 
.orders  of  the  seve|al  Courts  of  the  United  States,  and 
-of  eacbBtate  having  criminal  jurisdiction,  and  be  dealt 
mth  conformably  to  such  regulations.  The  aid  of^the 
judicial  autho^y  will  always  be  found  of  great  moment 
to  the  marshal  in  the  execution  of  his  official  duties^. — 
It  conduces  to  th^  public  security,  that  such  suspected 
{>ersota  may  lie  /Convened  befc^e  a  state  Court,  as  well 
as  the  several  Courts,  judges  and  justices,  of  the  Unit- 
ed States,  toj  answer  the  complaint  made  against  him 
by  the  marshal,  his  deputies,  or  any  individual.  It 
would  be  de^iqed  oppressive  in  the  highest  degree,  if 
the  party  acevsed.was  to  be  brought  before  toe  dis- 
:  trie*  judge  of  the  United  States,  in  this  city,  to  answer 
a  complaint  made  against  him  in  the  extreme  parts  of 
tibe  state.  The  witnesses  in  support  of  the  prosecution 
would  also  be  thereby  subjected  to  great  difficulties* 

•  I,  therefore,  con^der  the  true  construction  of  the  act 
in  ifuestion  tp  be,  that  the  marshal  may  legally  fjaforce 
the  directioils  of  the  Pre^dent,  commumcaft€i4  by  the 
proper  departments,  without  being  under  tbe  necessity 
of  recurring fto  the  judicial  authority  .for  that  .purpose. 
"By  section  thtee,  he  may  remove  an  J^ieaoirt  of  the 
<tenitoryof  the  United  States  under  thewarraitf^of  the 
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President ;  and  under  his  regulation  he  may  be  re*- 
inoved  to  a  place  in  the  interior,  where  less  danger  may 
be  apprehended  from  him.  It  is  not  left  to  us  to  de- 
cide on  the  expedience  of  such  a  power  being  vested 
in  the  marshal,  or  avert  the  dangers  which  may  result 
therefrom  to  the  personal  liberty  of  individuals.  The 
law  is  bottomed  on  the  great  principles  of  self  defence 
and  self  preservation ;  and  if  miscfiiefs  arise  theve* 
from,  the  legislature  of  thfi  Union  ar^  alone  competent 
to  apply  a  remedy.  ,  .  , 

The  question  before  us,  is  not  whether,  if  Mn  Lock-, 
ington  had,  in  the  first  instance,  elected  to  leave  the  ter- 
ritory of  the  United  States,  he  wouldpot  have  been  en^ 
titled  thereto,  unless  he  had  been  charged  w  ith  actual 
hostility,  or  other  crime  against  the  pubUc  safety,  or 
$ome  strong  and  cogent  reason  coul^  be  shown  to  the 
contrary ;  it  is,  whether,  after  having  reported  himself 
as  an  alien  enemy  under  the  regulatxHis  of  the  Presi- 
dent, and  his  place  of  residence  charged  at  his  own  re- 
quest from  Lancaster  to  Reading,  he  is  not  Uable  to  be 
confined  until  his  removal  to  the  place  of  designation 
can  be  effected  ?  I  am  of  opinion,  tljat  the  impiisoa- 
ment  of  his  person  by  the  marshal  on  the  ground  of  his 
refusal  to  go  to  Reading,  was  justifiable  under  the  Act 
of  Coiigress,  and  that  we  cannot  relieve  him  from  his 
confinement.  His  want  of  pecuniary  mea^s  to  remove 
himself  to  Reading,  may  excite  our  sympathy,  but  can* 
not  change  our  decision- 

I  concur  tliat  he  be  remanded  to  ^he  debtors' apart- 
ment. 

Brackejnridge,  Justice.  I  will  acknowledge,  that  it 
is  not  an  easv  matter,  to  say,  what  x^onstruction  shaU : 
be  put  upon  this  Act  of  Congress,  entitl^, "  an  Act  res- 
pecting Alien  enemies;.^^  whether,  the  executive  of  the. 
general  government,  shall  be  confined,  to  the  asc^tam- 
ing.snddeclaring,  such  reasonable  tim?,  for  the  dej^artunt 
of  this  description  of  persons,  from  the  Uaited  States. 
"  as  may  be  consistent"  with  the  public  safety :  aaaa 
according  to  the  dictates  of  humanity,  and  national 
hospitality,''  no  treaty  having  existed  stipulating  for  a 
certain  period :  and,  whether  after  having  ascertained, 
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and  declared  such  reasonable  time,  the  executive  of  the 
general  government  was  authorised  merely  "  to  direct 
the  conduct  to  be  observed  on  the  part  of  the  United 
States,"  towards  this  description  of  persons  who  should 
remain  in  the  country  after  such  time ;  and  that  it  shall 
lie  with  the  judic^  power  "^to  apply  such  directions  to 
the  particular  cas^. 

It  cannot  but  have  some  weight,  in  a  dubious  case, 
to  see  what  has  been  the  construction  put  upon  this 
act  by  the  executive  of  the  general  government  who 
has  been  entrusted,  at  least  to  some  extent,  with  the 
carrying  this  act  into  effect.  The  construction  the  ex* 
ecutive  of  the  gdneial  government  has'  put  upon  it,  is 
discoverable  froni  the  manner  in  which  it  has  acted 
-  upon  it,  and  the  measures  adopted  in  carrjing  it  into 
enect.  But  considerations  of  policy,  in  the  construc- 
tion of  an  act  must  at  all  times  have  weight. 

Will  it  be  contended  that  the  judicial  power  is  the 
only  medium  through  which  an  alien  enemy  can  be  ap- 
prehended, &c.  and  this  on  complaint  made  ?  In  that 
case  it  being  left:  io  the  interference  of  individuals, 
little  would  be  dofte;  It  is  odious'^to  inform^  and  un- 
less imposed  as  qj^al  dufy^  who  woula  like  to  do  it? 
It  vvonfd.be'too  much  la  expect  from  the  mere  impulse 
of  patriotism  such  exertions  for  the  puWic  safety? 
Would  it  not  feeerti  too  narrow  a  construction  of  the  Act 
of  Congress,  and  iendhig  to  defeat  the  object  of  the 
law  ?  If  so,  1  would  consider  the  judicial  power  as  aux- 
iliary only  to  the  authority  of  the  executive  of  the  ge- 
neral government,  and  no  more.  The  auxiliary  aid 
of  the  judicial  poicer^  is  consistent  with  the  executive 
power  of  the  general  ffovetnment,  in  apprehending,  &c. 
But  the  authority  t)f  me  Judicial  power  to  judge  of  what 
the  6iecirtrve  of  the  general  government  hare  done  in 
,  the  ei^rcise  of  their  authority  according  to  the  Law  of 
Ncttidns^  ot,  uhfler  the  Act  of  Confess,  is  inconsistent 
with  the  right  off  the  executive  to  judge  in  the  last  re- 
sortyor  to  actf/i  lA^  jJrs^  instance.  Eveh/  Court  of 
evetystat6  combettht  to  issue  a  habeas  corpus  mayini- 
pGd^  the  aets  oi  thfe  executive  of  the  general  gdveni- 
merit,  in  tihe  exefdsd  of  its  power.      ^  ^       ' 

Quo  capUum  totidem  stadwrum  millia. 
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A  thousand  inner  wheels'  WiU  countemct  thto  wtUr. 
and  the  machine  will  stop.  The  interior  gyrationd  wffl 
not  correspond  with  the  exterior  in  a  geometriqM  pn^ 
blem ;  or,  as  we  say,  in  mathematical  science,  the  in- 
terior circles  will  not  be  parallel  with  the  exferimv  No 
Qiachine  can  be  constructed  that  would  moTeon  sui  h 
a  principle.  Forthe  Supreme  Court  of  the  United  States 
can  have  no  contml  over  the  concurrent  acts  of  the  se- 
veral courts  by  way  of  appeal  in  this  case.  May  it 
not  therefore  be  inferred  tnat  it  could  l^ot  have  been 
intended  under  the  act  of  Congress  to  give  the  jtuiiMl 
power ^  either  of  the  Courts  of  the  United  States,  or  <rf 
the  State  Courts,  more  than  an  auxiliary  jurisdiction? 

Hence  the  question  in  this  case  will  be,  oan  the  ju- 
dicial power  do  more  than  what  is  mtxiUaiy^  and  inter- 
fere on  behalf  of  an  alien  enemy ^  to  take  him  out  of  the 
custody  of  the  executive  of  the  general  government,  on 
the  ground  of  being  "  apprehended,  restraiued,  secured, 
or  removed,^'  unreasonably,  and  without  just  caiise^  or 
oppressively  in  the  particular  case  ?'    I  consider  ahen 
enemies  so  apprehended,  &c.  as  comiti*  «nder  the  de- 
nomination  oi  prisoners  of  stcUe^  ndt  for  aoy  offence 
against  the  state,  but  fcir  reasons  ofstate^  it  being  ne- 
cessary/or Ihe  safety  of  the  state  that  they  should  be  so 
apprehended,  &c.     having  not  been  taken  itt- battle, 
I  cannot  call  iYt^mpri^oiiers  of  war^  for  they  are  not  li- 
able to  be  exchanged.  But  what  elsb  can  they  be  c6«- 
sidered,  when  apprehended,  but  as  prisoners  io  some 
extent?  By  this  act,  entitled,  ^^  An  ^ct  respecting  alien 
enemies,"  the  President  would  seem  to  be  constituted 
as  to  this  description  of  persons,  with  the  power  of  a 
Roman  dictator,  or  consul  in  extraoftUnary  cases,  when 
the  Republic  was  in  danger,  that  it  ^stfiin  no  darhage : 
ne  quid  detrimenti  respublica  capiat.  Are  we  not  ex- 
cluded in  such  case  by  our  habeas  Corpus  a^t,  and  bj 
the  constitution  of  the  United  Stat^,  tnat  we  shall  not 
interfere  ?  By  Our  habeas  corpus  act  which  is  the  same 
with  <h*f  (rf  the  constitution  of  the  United  States,  Art. 
4.  Sec.  21  '^A  person  charged  with^a  breach  or  viola- 
tion of  thfe  law  of  tialionsf,"  is  not  the  subject  of  a  ha- 
beas corpus.    Alien  enemies  rerbaining  in  our  coon- 
try  after  a  declaration  of  war,  are  to  be  treated  accojsd- 
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w^  to  th&ktw  of  iMtfioii9,  aod  it  has  beenfiosx^uod  in 
tins  0890^ :  ShftU  timn  the  judicial  power  oraetitute  it* 
^If  a  jud$(e  l>^w§Qa  the  executiye  of  the  general  go** 
v,eraineiit, add tbeaation  with'  v/bom  we  ajre  at  war, 
and  say,  .whether  Ube  pn^ceeding  in  the  case  of  their 
subjects  remaining  in  oisr  counetry,  has  been  aecordiGig 
to  toe  law  d*  natioyds  I 

There  is  the  same  reason  that  the  municipal  judi* 
dary  shaU  not  interfere  with  the  general  executive,  aa 
where  the  individual  is  charged  with*  a  breach  or  viola*^ 
tioQt  of  the  law  of  nations* ,  Jn  a  case  of  alien,  en&ny^  I 
do  not  therefore  see  how  this  state-Court  or  the  Court  of 
the.  Unit^d  States,  can  undertake  to  say  vtiiedier  the 
pnooe^diog  of  the  executive  of  thegeneralgoveirnuient 
hfi^  bjeen  regular,  «r  inegul^i  according,  to  the.  laiw  of 
wOiom  in  the  :c£^ :  or  according  ta  the.  act  of  CongresSj 
of  which  it  nuist  be  supposed  they  are  the  jiidgfs,ana 
re3ponsible  only  to^  the  bpdy  politib  of  the  union  for  tbe 
cooaitructian  of  their  statute. 

A  report  has  been  read  from  a  Gazette,  of  a  decision 
of  a  Court  of  the  Upiled  States,.  Chief  Justice  Marshal^ 
ai^  ludge  Tuc)^er,jCoimK3^tng  that  Court^^cfltf  «W»e^ 
anfl  in  hi^h  sfta^n^  This  report,  if  correct^  ^oames 
wkh  it  evidence  that  the  exectitiye  authority^  was  wairr 
ra«t<^'  in  suf^ehendifig,  &c..\iritho^t  the  intcrveniioik.of 
thfi  jtididat pmer.  I  It  carries  with  it  evidence  also^that 
thia  Court  aid  pndertake  to  review,  and  set  aside  .the 
act?,  of  the  inarMil/  ^  least^  under  a  habeas  corpus,^  on 
bebf^lf  of  one .  apprehended  .  and  r^rained  by  him« 
This  /Was  oa;tbe  ground  of  not^pmintingM  pig^e 
to  wkich  4he  jmwn^was  to  be  removed.  The  exercise 
of  ihis  power,  wppld  seem  to  imply,.that  it  wa^  <;omi 
patent  tp  them  to  judge  ^so  of  the  locus  in  4]uem,  or 
the  ,pl9>ce  to  which  theelien  enemy  was  ^o  be  removed. 
It^jniigbt  be  s^n  unvvholesome  fen,  or,  jytsjfiAU  swam.^^ 
a  bi£«Ten  mountain,  an  unpeopled  qountry^  a  remote 
di^ct,  ^  Siberian  ^WMderneas^  Might  not  such  con9ir 
deration  bp-exte^fided  (1^0  upon  the^aame  priii^leta 
the. nature ^of  Hie  sp^y  to  which  .the  alien  M'as  Jtp  be 
rei;poYed,,or  the  looMStin  quo  as. unsuitable  for  the^m"^ 
fdoy^^nt  of  the.  alien  in  nis  a^m^v^ed  occy^ion  or 
ait«  so^  fls  ^  H^ldfi  ifiroifipin  4he*  meam  ofimhsutenoe^  or 
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Qithelrwise.  If  3uch  ktitudb  could  be  tskeu  by  the 
O^tt&f  what  hindred  to  have  reriewed  the  whole  mo- 
ceeding^  of  the  general  goversment)  ab  iiutio,  and  to 
have  htgm  at  me  bottom,  or  first  act  in  rcdation  to 
vJien  enemieBi'  To  have  inqiured  as  to  the  executive 
having  given  ootice  treasonable  time  to  alien  enc^es 
to  depart  from  the  country  before  it  had  proceeded  to 
apPKehend^&e.  ? 

.It  is  true,  it  is  not  enjoined,  that  thp  Fresid^t  sbaU 
^efiotice  by  proclamation  or  other /m^  acii  ^  word 
f»ay being  used;  but  was  it  not  a  sine  qua  ni%)ai| 
act  without  havine  done  which,  a  step  amid  not  be  iiken 
in  apprebendio^  &c.  This  would  seem  ta  be  a  tear 
fionable  construction,  and  that  it  was  not^ttirtil  after 
8^ch  moc)amation«  or  other  public  (K^^announcingtbis^ 
such  description  ot  persons  remaining  in  tke  cooptry 
i^r  3uch  luaditation  of  time,  were  bound  to  consider 
j^emaalveB  as  liable  to  be  apprehended,  &c.  Was  I 
t^tifce^fmy ground  in  the  ca8e,it  woald  be  this-;  for  I  d^ 
not  se^  any  declaration,  o^public  act  of  the  govemo^ent 
annomicii^  such  time  after  which  aUen  ebemie?  choosr 
iogto  Eemain  were  to  ccunsider  themselves^  as  ^listii^ 
tla^  is,  remaiimg  in  the  country  by  the  courtesy  of  t)if 
fp>veriimeiit,  and  subject  ti^  all  th0  regipiationB,  restri^ 
tjons  and  directions  wbichtmi^ht  be  igiiade  py  thei  gor 
vemm#nt>re$pecting  them.  !But  I  donot^ee  thai  the 
4[>ouit9  pf  the  United  States  have  rthe  power  to.  intctr^ 
lere  on  aay. gPHind,  on  behalf  of  auch  descarijption  of 
fiersonsv  The  courts  of  the  United  $tal,ei9  have^  M 
more  po>yer  than  this  has  to  inquiiEe  iotf^lbe  tf^gulj^odity 
of  the  poceedi^gs  on  the  part  ^f  the  ei^ecutive  of  the 
general  gQvemment,  with  r^ard  to  Ihis  description  of 
persoQ9t  The  return  of  the  majrshal  that  he,  hc^ds-  aa 
applicant  as  an  ahen  enemy ^  in  other  words^  a  BKiti9h 
jsubject ;  for  that  is  the  only  natioti  with  whom  waar« 
war;  and  the  admission  by  the  appjicanjt  that  he  fig, of 
9i|ph  de^d^ptioii  of  persons ;  no  traveisetendecedifu^ 
hia^t;  being  3uch,  exchide^  in  my  opinion,  the  ipl^r- 
pq(*lMi  (rt  this.  C€furt,4)f  of  ^^ 
dr^  a^ipst  my  undue  proce^i^  of  the  eafiecHtiv)^, 
or  of  any  officer  acting  under  the  appearance  c^ijtto^ 
au^rit^,  must  be  Hwmgh  the  department  of  State^  to 
the  President  himself. 
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^  I  i]^ve  Mo  idea,  ttet  if  the  alien  enein^  had  riohled 
U  tniiltiicici^  law,  and  had  been  ^kte^tMd  for  that  offence. 
and'^vMisin  custody  under  process  ftom  a^y  niunibi^t 
Gouit,  thk  nreeident  couid  interpose  to  takA  him  out 
of  dJ^MAy^  orto  dend  him  out  of  the  country.  •  For  the 
alien  enemy  is  not  out  of  the  law  so  fa^r  as  to  claim 
l^otection  from  the  law  against  trespasses;  or^softtr 
^  to  be  liable  to  prosecutions  for  trespasses  done  by 
him ;  but  so  fkr  as  to  preclude  interposition  beti^een 
him  and  (he  general  government.  I  think  he  i&  to  be 
eonSidere<f  as  out  of  the  municipal  liaw,  and  net  the 
dubjeet  of  a  habeas  corpus  in  that  case.  We  are 
imperitm  irt  imperio^  and  I  do  not  think  our  judicii^ 
power  eirtendli  to  impede  the  march  of  the  general  go- 
ven^ment ;  but  is  confined  to  what  is  ikmlutn/,  fitnd 
cannot  contrMiIi  ft  will  be  understood  that  i  mean 
the  case  of  a  person  itt  custody  under  the  denomina- 
tion of  a  Britisti  siibject ;  and  who  admits  himself,  to 
be  of  that  description  of  persons,  and,  to  be  in  confine- 
fflehl  as  stfth/  1  ^  not  see  that  any  hab^^  corpus 
can  itede,  unless  &e  applicant  can  make  bn  affidavit 
in  the  £rs^t  itetanC^,  that  he  is  not  an  alien  enemy ;  or, 
in  oCh^  vVords^  a  British  subject  flagrante  belld  with 
that  nation.  H  wholly  belongs  to  the  general  go- 
verninerA ;  and^  on  a  representation  to  the  execu- 
tive, thi^^gh  the  department  of  sftate,  it  cannot  but 
be  presumed  by  ihe  judicial  power ,  that  in  the  cmc 
of  any  ufndue  proceeding  against  an  alien  enemy,  te- 
Uef  w^  i/^  given.  It  would  introduce  endless  tmfif 
Hanj  md  emhatrassneniy  to  say  that  the  judicial  power 
can  at  all  interfere  between  the  alien  enemy  and 
the  ^neral  government,  so  as  to  take  him  oKt  of  ttieir 
hands,  on  an  allegation  that  he  was  treated  vnth  inhu- 
manity Of  hardship.  The  only  thing  that  is  alleged,  or 
can  be  aUeged  is(,  the  nOt  hQ.ving^ven  notice  a  rea- 
sonable 4ime,  t(k  depart.  I  do  not^e^  that  ihis  step^  has 
been  taken  i6  the  first  instance,  if  it  had,  there*  coula 
not  a  word  more  be  said*  This,  however,  will  be  a 
consideration  with  the  executive,  who  is  responsible  to 
the  nation  for  eveiy  thing  that  an  aHeA  enemy  coiiM 
claim. 
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As. to  the  taking  up  of  this  case  oa  the  scwe^^f.a 
complaint  made  to  the  judicial  power,  so  as  to  make, 
any  order^  the  alien  enemy  is  not  at  large  which  is  the 
term  in  the  act  of  Congress  ;  and  it  is  only  in  tmch 
case  that  the  judicial  power  is  warranted  in  af^re- 
hending,  &c.  so  as  to  make  an  order  to  rem^vei/  -.  }(lfm 
have  not  the  power,  not  even  if  the  marshal  wlts.-^^ 
half .  strangle,  mstead  of  half  starve  the  priaoD^rw^ 
For  the  marshal  is  the  President,  and  what  he  doed 
must  be  considered  the  act  of  the  executive.  :  At  .the 
same  time  I  must  remark,  that  we  have  no  evidence  of 
half  starving,  or  of  any  other  hard  usage,  but  the  ocNft^ 
trary.  It  is  on  a  complaint  against  him  that  the  Coist 
can  interfere ;  not  on  a  camplaint  far  him.  The  foart 
shal  makes  no  complaint  against  him.  He  standi  >upoD 
his  bond^  and  says  he  has  him  in  cu9(ody.<  C^m  we 
take  him  out  ?    I  think  we  cannot. 

To  sum  up  what  has  been  said  in  a  desukiNiy^man- 
n^r,  the  first  step  which,  it  seems  to  me^  it^ behoved  the 
executive  of  the  general  government  to  have  taken  un* 
der  the  act  of  Congress  in  question,  w^  the  promuli' 
gation  of  the  reasonable  time  for  the^de^parture  )Qf  ^alten 
enemies,  six  months  having  been^veaby  th^  a<;(  )of 
Congress,  of  the  6th  July,  1812,  "  within  whiKihi/ia]^ 
ports  for  the  safe  transportation  of  any  ship> :: or ^ other 
property,  belonging  to  British  subjects/ tWli/witfaioi 
thq  limits  of  the  United  States,'^  this  mi^t  havfe^  hew 
supposed  to  have  been  the  limitation  for^tb^^leplaiitiffe 
of  persons  also.  But  a  distinction  exista  and^i^as  to 
be  taken  between  property  and  pers^m^^  Thei^  ought 
in  strictness  to  have  beenaprockimationy.ed?  some;:i^ 
Zic  act,  limiting  the  time  as  to  these,  after  which  they 
should  consider  themselves  as  Uable  jU>  be  appiTebemib- 
ed,  &c  and  this  not  appearing  to  have  .heeuf  dorie^ 
doubUess  on  a  represei^ation  to  the,, President  jdow 
throitgh  the  department  of  state  by  any  :of  these. b^ 
Ifng  toi  xeqiove,  they  will  obtain  p«mission  te  qepart, 
S|o  .th^  there  can  be  no  neciessityfur  the  Courts  tptto^ 
temple  if  they  had  the  power;  but  it  ?  is  *my  opinion 
they  h^^y e  not. .  It  is  pn  cim^kinf^  tfiJ^^yth^  the  juotirts 
are  ;^S(rranted  to  act;  meaomg,  I  take  it,  Uie  same  wJAfa 
inforimaion  given,  that  any  aUen  enemy,  contrary  to 
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the  tenor  and  intent  of  stith  prectaniation,  or  other' re- 
gtjiktwnSy  whkhthJB  Presidefaofthe  United  Stated  sMU 
afid^mi  establish  in  the  premises,  that  thfe  Goittfe  sHMl 
cause  such  nlien  or  tiUenUo  be  duhf  apprehlmded  and  t\j^^ 
vened  before  suth  court j  &c.  But  in  ortier  lb  fete  effete 
tual  for  the  greait  trifiss  of  his  bp^rations  for  Ibfe  e'id- 
gencies  oP  the  public  scrfety,  the  executive  ikit^i  be 
considered  as  having  a  right  to  act  in  the  fitdt  instance. 
It  is,  on  pjtoof  of  improper  and  suspidous  cMduct,  that 
thef  dfien  is  to  be  informed  lipon,  dr  c()m/7^'h^e2  a^niist^ 
to  a  Court  or  judge,  and  sufficient  cause  n^pedringylhsi 
measiHrte  may  be  taken  by  thfe  ftinctkm^iy  of  adtni- 
joistrakimi.  But  thie^  President  is  notconfihed  iId  exttmi- 
9M^7t  sii  the  individual  case,  zxid^  sufficient  cause  ap^ 
pearii^j  in  pieventibn  of  what  may  'be  done  by 
aliens,  the  President  may  order  off,  or  cause  tb  be  re- 
moved out  of  the  cotratry,  or  C6>nfined  withihjft,  ajtid 
this  simply  on  the  ground  of  not  having  depart^  ^ree- 
ably  to  proclamation,  or  removed  agreeaWy^  to  regri- 
lations.  I  state?  this,  th^e^  neciesMty^  of  giving^ the'  act 
this  con^ructiony  as  justifying  the  President  l3y  h?a 
maiiBbals,  acting  independenfly  X3>f  judicial  functiona- 
ries, and'  not  sebotdinate  to  theAi,  And  for  this  rea- 
son^I  am  confident  in  my'  opittlofl,  thaif  the  privilege 
of  ine  habeas  col^i*  ddes=  not  ett^hd  to  an  interfe-* 
rence  with  the  proceedings  of  the  e)iecoti\^e  authority 
in  such  a  cas«.  Did  I  not  think  so,  I  nnould  consider 
iwysetf  bound  to  llbemte  on  the  ground  6f  the  first 
step  hot )haviftg  been  tafceh,  the  giving  notice.  Where 
i&ct'^eqwsitus  is  not  shown,  and  this  not  matter  of 
Jbmij  but  matter  of '^fr^^OTi^:^  in  any  case,  a  judicial 

Eroceeding  cannot  be  supported,  but  the  plaintiff  must 
e  ndvi  suit.  But  it  may  be  said,  that  tne»  tailing  on 
aKeh  enerdies  to  report  themselves  to  the  marshal,  Was 
notice.  Bntthis^wai  forthwi^^  and  does  not  imply  a 
fiffle  preiceeding.  But  this  is  a  matter  the  riespbrisibi- 
l^'of  wiiich  liesto  thfe  riation,  artdf  with  fotfei^A '^'a- 
tiond,  and  not  with  the  judidal  ppwefif  tiiid^t"thfe  act 
M  the^ameti^e,  t  must  say  that  I  &^hdt  sUpjjb^^ 
any  of  those  remaitti  jig  iitt  the  CbUAti^  wbtdd  ifet^  1^1 
tooved,  had-helicet^f  r^SbhdMe  tithi^'  h^^  ^h^nlJ^ 
The  Pr^ideiK  fa«^  taken  it  for^  gralkst^^that^^'lkd 
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r^mwed  within  the  srhc  months  with  their  effects  that 
chose  to  |o,  and  it  is  matter  of  form  only  that  is  eom^ 
plained  of  in  this  case.  But  of  that  I  do  not  deem  it 
competent  for  a  judge,  or  Court  to  determine.  It 
ttiust  lie  with  the  executive,  and  not  the  jiidifdtil 
power.  *  ^ 

The  prisoner  was,  accordingly,  remanded.        '     . 


TENNESSEE — COURT  OF  ERRORS.  AM>  Aff^AJ^:    *  . 

Nashvitte^  August  Temhy  1813.    \  t.  .  n- . , 

TALBOTT   V.    THE   HEIRS   OF    BES>l!9im«^      .; 

[In  Ai  action  of  covenant  on  a  warrantj  in  a  deed  of  barpun  and.salf^ o( 
land,  brought  by  the  heirs  of  the  warrantee  against  tJie  U'arranlor,  Jn  cohse» 
quence  of  the  ancestor  haxriiig  been  eWoted  from  a  pvt  of  the  lauda^^bf  an 
action  of  ejectment,  brought  by  a  third  person^  it  is  not  necessary  Vfui^  t|^t 
plaintiffs  should  prove  that  the  warrantor  had  rtotice  of  the  action. 

If  he  had  notice  of  the  action*  he  is  bound  by  k :  bat  if  lie  had  x^t^M^ 
lie  may  contest  the  verdict.  .  ,    . 

In  such  action,  of  warrantee  against  the  warrantor,  it  is  not  necessaiy  to 
•et  out  the  better  title  by  which  the  tenant  was  evicted. 
.  Tbe  right  of  action  in  this  case  descends  to  the  heirs  of  the  wan<<|fi.<^ 
out  if  t]ie  ancestor  had  brought  suit  in  his  life,  his  personal  representatives 
would  be  entitled  to  tbe  benefit  of  it 

In  such  action  the  measure  of  damages  should  be  tbe  vahieof  the  )an4 
tX  the  execution  of  the  deed,  with  interest  and  costs.] 

THIS  was  an  action  of  covenant  founded  on  a  war- 
tanty  in  a  deed  of  bargain  and  sale,  executed  by  the 
plaintiff  to  the  ancestor  of  the  defendants  *  in  the  fol- 
lowing words :  "  And  the  said  Talbott  for  himself,  his 
**  heiis,  execators,  &c.  doth  covenant  and  agree^  to 
"  and  with  the  said  Thomas  Bedford' his  heirs  aind'as-'' 
"signs,  to  ii^arrant  and  forever* defend  the  said  tract  of 
"  640  acres  of  land,  so  bargained  and  sold  unto  the 
"  said  Thonras  Bedford,  hb  heirs  and  asSigrih,  riot  only 
"  against  himself,  but  against  the  claira  or  clainis  of 
"all  and  everjr  person  whatsoever,  in  any  mariner 
"  claiming  the  same.*'  •. 

*  From  the  manuscript  eommunicated  by  Judge  Overton. 
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Upon  this  covenant  four  breaches  have  been  as- 
signed. 

1st.  That  a  certain  Joha  Donelson,  in  the  lifetime 
of  the  ancestor,  lawfoily  claiming  title  to  640  acres  of 
said  land,  entered  upon,  and  took  possession  thereof 
and  in  his  life  time,  instituted  an  action  ot  ejectment 
against  the  said  Bedford,  upon  the  trial  of  which,  a 
verdict  and  judgment  was  rendered  in  favor  of  Donel- 
son. 

2d.  That  the  plaintiff  in  error  did  not  defend  the 
said  tract,  so  as  aforesaid  warranted,  for  that  the  said 
Donelson,  having  a  better  adverse  claim  to  540  acres 
of  said  tract,  hath  kept  the  said  Bedford,  in  his  life 
time,  and  his  heirs  since  his  death,  out  of  the  use  and 
possession  thereof,  and  still  keeps  the  plaintifis  out  of 
the  possession.  ^ 

3a.  Is  an  averment  that  at  the  time  of  the  convey-  * 
ance  and  warranty  aforesaid,  the  plaintiff  in  error  had 
fipt  any  legal  title  to  said  640  acres  of  land. 

4th,  That  Donelson  having  a  better  adverse  claim 
to^  the  said  640  acres,  did,  since  the  death  of  the  exr 
eGUtor,  lawfully  «vict  the  defendants. 

To  the  first  three  breaches,  there  is  a  demurrer  and 
Joinder;  to  the  fourth,  replication  and  issue.  The 
cm»tbd5\y  towrruted  the  demilrrer ;  upon  which  a  tvrit 
bf  inquiry  was  awarded ;  and  to  inquire  of  damages;  as 
well  a^  to- try  th^  issue,  a  jury  was  impannelied,  who 
returned  a  verdict  for  the  plaintiffs  below,  and  defend- 
apts  in  this  court. 

Onjhe  tria,!,  It  appeared  that  the  defendants,  in  or- 
dqr  to  J^^p^rtain  the  aiiiount  of  dams^es,  gave  in.  evi- 
dence the  value  of  tlie  land  at  the  time  of  eviction,  aod 
g!j[§b;^t  t{^e  time  of  the  trial.  This  evidence  was  op- 
ppse^  by  the  plaantiff,  who  requested  the  coiut  to  in- 
sijufii  jLhe  jury  thsit^  the  measure  of  damages  should  ^e 
th^  valiie  of  the  land  at  the  time  of  the  cxecutioaof 
the  de^d,  with  the  interest  thereon,  and  costs,  j)Ht;tfee- 
c^iirt  reftised  to  give  these  instructions,  upon  vv^ch 
exception  was  t^ken,  and  the  cause  removed  b^e  by 
writ  of  error.  ■,*-. 
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^Overton,  J.  In  theargumeDt  al:thel)ar  itim 
been  insisted  that  Talbott  had  no  notice  to  defend^^ 
prosecute  the  actions  referred  to  in  the  breaches,  cod 
therefore  ought  not  to  be  affected  by  the  verdicts  lod 
judgments  in  those  ajctions. 

24<  l^he  declaration  does  not  state  the  bettejr  tiik, 
noir  the  particulars  of  it,  b/  which  the  eviction  took 
place. 

3d.  That  the  breaches  took  place  in  the  life  time  of 
the  ancestors,  whereby  the  rignt  of  action  accrued  to 
the  executors^apd  not  to  ttje  heirs  of  the  dec0ased«    • 

4th.  The  Court  below  erred  in  refusing  to  instnut 
the  jury  in  relation  to  the  measure  of  damages* 

On  thp  first  point,  the  doctrine  of  voucher  oqiQteHi:^ 
plated  by  the  common  law,  was  relied  on.  .ReeFes 
Hist.  Eng.  Law  438.  4  Mass.  Rep.  .135. 
i  In>support  of  the  second,  tliC  cqunsel  relied, cp  % 
Saunjd-.ns.  Nokes'  case,  4  Co.  80.  5  T.  JR.  ^84. 
Cro  EUz.  674,  833, 91 7.  Cro.  Jac.  315^  444,  h  Lev. 
301 ,  ^d  of  the  third  position.  2  Johns.  Rep*  1  Boh. 
188.  2  Lev,  23, 26.  4  Johns.  72.  1  Vent- 176, 342* 
Bac.  Ab.  tit.  Covenant  E.  .  ; 

To^he  w  that  the  Court  erred  in  relation  to  the  moi^ 
sure  of  damages,  the  follomng  authorities  were  Cited  (- 
2  Bl.  Rep.  1078.  4Dall.436.  1  Hen.  and  Mmd- 201, 
3Caines'Rep,  111.  .4  Johns.  1.  125.  Kaiq|aFmu 
Eo.  206.  Sugd.  167.  No.  Carolina  Law.  Rep.  "^I^ 
4  Johns.  72.  4  Mass,  Rep.  465.  3  Johns.  471.  . . 
*  The  counsel  on  the  other  side  r^lied  on  Kirby '3  T^pr 
3.  2  Mass.  Rep.  433.  4  Mass.  R^p.  108.  2  M^sa. 
Rep.  456.    2Saund-181,n. 

The  last  point  having  pressed  iteelf  on  the ,  mind  of 
the  Co\irt,  and  being  most  extensive  in  its  ipfiu^nce 
on  societyy  will  be  fiunst  considered.  . 

1st.  A  construction  of  this  covenant  willbeattjeijapt- 
ed,  witha  view  of  the  principles  of  the  common  law^ 

2d.  With  a  view  to  tne  existing  mode  of  jedress  oft 
such  a  contract,  and  the  consequei^ces  of  the  disuse  dC 
<  '■  •  -t 

^ote  by  Judge  Overton 
•  Judge  White,  the  other  judge  of  the  C«urt  of  Appeals,  agreed  in  Ac 
retiilt  and  material  poirittf  of  the  aboire  reasoningi  but  I  have  not,  m  yet,  been 
able  to-prooul-e  «  ^pj  of  hi$  ojunlon. 
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the  ancient  modes,  in  relation  to  the  general  law  of  con- 
tracts. 

•Tlie  language  of  this  convenant  is,  that  the  plaintiif 
binds  himself,  hb  heirs,  executors,  &c.  to  warrant  and 
ftwever  defend.  This  is  precisely  the  same  phraseology 
employed  \n  the  common  law  general  warranty.  It  Was 
a  covenant  real,  running  with  the  land.  In  many  par- 
ticulars it  differed  from  a  personal  covenant,  or  cove- 
nant in  gross,  which  will  b^  particularly  noticed  in  the 
discussion  of  the  second  position.  The  benefits  re- 
sulting (rom  the  covenant  descended  to  the  heir  of  the 
warrantee.  In  case  of  the  warrantee's  being  sued,  his 
remedy  was  by  voucher,  and  when  that  remedy  did 
not  apply,  by  warrantia  chartae.  In  either  case,  a  re- 
covery was  made,  Yiot  in  money,  but  in  land  of  equal 
value  with  the  land  warranted.  And  this  value  was 
to  be  e^timat^d  at  the  time  of  the  contract  of  warran- 
ty, npt  at  the  time  of  eviction,  nor  recovery  in  value. 

A  claim  to  real  estate,  by  Blackstone  and  other  wri- 
ters, is  considered  in  the  compound  view  of  a  right  of 
property,  right  of  possession,  and  possession  itself. — , 
A  warranty  was  an  assurance  of  all  three,  and  parti- 
dtflarly  the  first,  or  title.    This  is  the  means  by  which 
the  otiiiertwo  were  attained  and  preserved.     Title, 
was   an  important  object  of  the  contract,  for  by  fin- 
ishing thus,  the  warrantee  was  at  all  times  able  to  de- 
fend nimself  when  impleaded.     Hence,  agreeably  to 
the  terms  of  the  contract,  the  warrantor  being  obliged 
to  defend,  must  be  vouched,  whenever  the  warrantee 
was  sued.     He  received  notice  of  the  institution  of  the 
suit^  and  to  come.into  Court  and  defend  the  title  in  the 
plfeice  of  the  warrantee,  agreeably  to  his  engagement ; 
if  the  title  of  the  warrantor,   thus  made j  defendant 
proved  defective,  the  warrantee  recovered  in  value 
oth^  land.    By  title,  Here,  is  meant  sucfi  a  one  as 
would  bar  the  plaintiff  of  a  recovery.     If  the  action 
were  possessory,  a  superior  possessory  title  would  be 
sufficient,  but  if  droitural,  the  warrantee  must  show 
one  superior  to  the  plaintiff,  so  as  to  preserve  the  pos- 
sess^n  of  the  terretenant  or  warrantee.     A  complete 
assurance  of  perpetual  enjoyment  of  the  land  being 
the  object  of  the  warranty  in  fee,  it  followed  as  ix  no- 

Vol.  v.— No.  XIX.        2  U 
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cessary  inference,  Ihat  if  the  warrantor  had  not  a  com- 
plete title,  at  the  time  of  the  warranty,  that  his  con- 
tract was  broken  in  a  material  part,  as  soon  as  made** 
This  is  demonstrated  by  the  warrantee  having  it  in 
his  power  to  bring  a  suit  on  the  warranty  before  being 
sued  himself,  andnone  can  have  voucher  or  warranUa 
chariae  but  the  terretenant.  He  may  have  warrantia 
chartae  auia  timet  implacitari^  but  no  execution  shall 
be  awarded,  or  in  other  words,  no  recovery  in  value 
shall  be  made  until  eviction  in  due  course  of  law.—- 
This  judgment  as  it  is  termed,  pro  loco  et  tempore^ 
bouncl  the  warrantor's  lands  which  was  the  principal 
object.  Thus  it  appears  that  the  warrantee  or  terrete- 
nant was  not  obliged  to  wait  until  he  was  sued,  before 
he  could  commence  suit,  which  in  many  instances,  if 
it  were  otherwise,  would  have  proved  ruinous  ;  for  the 
purpose  of  bringing  suit,  the  contract  was  considered 
as  broken  at  the  time  of  its  being  entered  into,  in 
consequence  of  the  warrantor's  not  having  an  inde- 
feasible title. 

It  is  not  necessary  to  inquire  into  the  distinctions 

between  a  covenant  of  warranty,  affecting  the  realty, 

and  covenants  in  gross,  or  personal  covenants.     In' 

England,  the  ancient  warranty,  or  such  a  one  as  that 

before  the  Court,  has  fallen  intp  disuse  for  nearly  two 

hundred  years,  and  covenants  in  gross  substituted  in 

its  place ;  such  as  are  mentioned  in  Sugden,  295. — 

With  thie  introduction  of  these  covenants,  the  ^  ancient 

modes  of  proceeding  by  voucher,  and  warraiUia  char- 

tae^^ve  ceased,  and  tne  common  action  of  covenant 

.     By  some,  the  ancient  warranty  has 

vith,  and  esteemed  equivalent  tq,  a 

:  for  quiet  enjoyment.      This  seems 

ct  view  of  the  subject ;  the  warranty 

aw,  went  farther  than  a  bare  cove- 

njoyment;  it  extended  to  the  title, 

niarily  contemiplated  by  the  oth^; 

that  relates  to  the  possession  alone.     It  is  more  analo- 

?)us  to  a  covenant  of  seisin  of  an  indefeasible  estate, 
s  it  respects  modern  covenants,  it  is  inclusive  of  a 


'  3S  Via.  Ab.  419,  420, 421  427 
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opvenant  of  seisin  of  an  indefeasible  estate-rC^  right  to 
sell ;  ajficJ  qfi  totfie  mod^of  redresSyQC qxxiet  enjoyment, 
^utp  as  covenants  in  gross  canaot :  be  extended  by 
equits^ble  construction,  each  must  depend  on  the  words 
used.* 

Thqs^  agreeably  to  the  English  law,  a  covenant  pf 
seisin  simply,  and  a  covenant  of  seisin  of  an  ind^fea? 
sible  estate,  convey  different  ideas.  In  the  first  case 
the  covenantor  may  be  seized  of  an  estate,  and  yet  not 
of  an  indefeasible  estate.  So,  as  to  quiet  enjoyment, 
the  coven^tor  may  not  be  seized  of  any  estate  by  ti- 
tle, and  if  the  covenantee  enjoy  without  disturbance, 
the  covenant  is  not  broken. 

2d.  It  is  important  to  consider  the  existing  mode  of 
redress,  and  its  consequences.  It  is  agreed  on  all 
hands,  that  those  us^d  anciently,  were  by  voucher  and 
iparrantia  clmrtae^  and  are  no  longer  in  use.  Eyen  on 
the  common  law  warranty,  as  this  is,  an  action  of 
covenant  must  be  brought.  2  Mass.  Rep.  438.  No. 
Carolina  Law  Rep.  81.  It  is  further  admitted,  that 
instead  of  the  recovery  in  value  of  land,  as  was  con- 
templated at  common  law,  the  recovery  must  now  be 
made  in  damages,  and  thus  we  are  led  to  consider  this* 
contract  on  the  broad  basis  of  contracts  in  general. 

Contracts  divide  themselves  into  those  which  are 
executed^  and  executory.^  Mr.  Sugden,  in  his  valuable 
treatise  on  vendors  and  purchasers,  has  made  no  dis- 
tinction in  principle  between  real  and  personal  con- 
tracts. It  b  believed  the  law  of  contracts  is  the  law 
of  reason,  nor  can  any  ground  of  distinction  be  per- 
ceived, as  it  respects  the  measure  of  damages,  on  a 
breach  of  contract,  between  those  which  relate  to 
land,  and  personal  property.  Agreeably  to  ancient 
practice,  aamages.  on  breach  of  contract,  was  left, 
very  much  jto  the  oiscretion  of  juries :  but  in  the  gra- 
dual improvement  of  the  science  of  law,  particularly 
as  relates  to  this  subject,  that  which  was  forjherly  left 
in  a  state  of  uncertainty,  is  now  reduced  to  settled  and 
permanent  principles. 

♦  Bac.  Xb.  tit-  covenant  B.  P.  Twisden,  J.  3  Burr,  1635. 4  Hall's  Law  Jour* 
nal,  137. 

fBull  N.  P.  132.  Com.  Di|r.  tJt  a4!^e«»MWt."A*rA3.  Burr.  2163.  1  Pow. 
Cont.152. 
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As  to  damages  arising  from  torts,  they  must  from 
necessity  remain  in  a  state  of  uncertainty ;  on  this 
side  of  the  limits  of  extravagance;  not  so  respecting 
the  quantum  of  damages  arising  from  breach  of  con- 
tract. 

As  a  rule  of  justice,  it  may  be  safely  stated  that,  ia 
all  cases  of  contract  for  the  delivery  or  conveyance  of 
property,  either  real  or  personal,  or  for  services  to  be 
performed,  when  the  contract  is  unattended  witii 
fraud,  deceit,  indulgence,  or  delay  of  the  obligee;  and 
where  the  sum  to  be  paid,  or  duty  to  be  performed,  is 
specific  and  known  to  the  obligor — and  the  contraet 
either  fails,  or  there  is  simply  a  delay  of  execution — 
the  value  of  the  property  or  services  to  be  performed^ 
at  the  time  of  the  execution,  or  intended  execution  of 
the  contract,  vnth  interest  thereon,  should  be  the  mea- 
sure of  damages,  and  must  be  considered  as  the  rule 
of  law  by  those  who  have  made  the  modem  boc^s 
their  study.  An  agreement  respects  something  done, 
or  to  be  done  *,  in  other  words,  executed  or  executory. 
As  defined  by  Plowden,  agregtUio  mentium  in  re  al^pM 
facta^  velfacienda. 

Formerly,  interest,  was  only  allowed  as  a  compen- 
sation for  delay  in  the  payment  of  money.  This  rule 
has  gradually  been  extending  itself  to  contracts  for 
property,  estimating  the  value  of  the  property  in  mo- 
ney, at  the  time  the  contract  should  nave  been  per- 
formed, allowing  interest  thereon  until  the  time  of  the 
judgment.  See  2  Hay w.  334. 336.  2  Call.  96.  Hardin. 
31.  3  Call.  300.  Burr.  1171. 

I  am  aware,  that  most  of  these  authorities  do  not 
contemplate  interest  on  the  value  of  property,  but  it  is 
surely  most  conformable  to  that  certainty  in  which  Ae 
law  delights,  as  well  as  to  the  nature  of  interest,  agree- 
ably to  the  modern  books.  It  is  intended  as  a  recom- 
pense for  the  delay,  in  not  performing  some  duty,  the 
certainty  of  which  is  known  to  the  person  imposing  en 
obligation  on  himself. 

If  jthe  demand  be  unliquidated  or  uncertain^  uAjtx- 
est  cannot  be  allowed.  On  the  ground  of  reason  and 
some  of  the  authorities,  it  is  not  material  whether  the 
duty  to  be  performed  be  in  money  or  property.    The 
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same  injury  arises  from  non-compliance,  and  why 
should  not  the  same  measure  of  compensation  be  ap- 
plied^ where  the  obligor  knew  what  he  had  to  do. 

Whenever  agreements  will  admit  of  it,  we  have 
perceived  a  laudable  disposition  in  the  courts  of  jus- 
tice to  substitute  certainty  for  uncertainty^  in  relation 
to  the  compensation  in  the  non-eX^cution  of  contracts. 
Ordinary  interest,  as  such,  or  in  the  form  of  damages, 
seems  to  have  been  wisely  adopted  as  the  principle  of 
this  substitution.  It  nearly  concerns  a  civilized  and 
commercial  people,  that  individuals  should  know  the 
result  of  failures  to  comply  with  contracts  honestly 
jnade. 

The  law  presumes  all  contracts  are  bona  fde^  nor 
will  it  presume  the  reverse  ;*  it  is  on  this  presumption, 
as  well  as  on  the  spirit  of  the  act  of  1786,  c.  4«  s.  5. 
diat  the  above  genecal  rule  with  respect  to  the  mea- 
sure of  damages,  is  founded.  Where  it  shall  appear 
that  dishonest  or  fmudulent  practices,  or  conduct,  in 
the  formation,  or  delaying  the  execution  of  a  contract, 
has  taken  place,  a  different  rule  must  apply.  When 
a  man  who  has  contracted  to  dehver  or  convey  pro- 
perty, or  to  peiform  services  fails  to  do  so,  t^  Jaw 
will  presume  that  the  person  with  whom  the  control 
was  made,  would4iave  derived  benefit  froip  such  con^ 
tract,  equivalent.  t<>  the  interest  of  the  money,  which 
represented  its  valUe. 

Reasoning  like  this,  is  peculiarly  applicable  .to  this 
country,  where,  owing  to  the  newness  of  the  settle- 
ment,  titles  are  perplexed  and  unsettled.  The  most 
conscientious  man  may  {relieve  he  has  a  good  titl^  to 
land,  to  which  a  better  one  is  afterwords  discovered. 
To  make  the  vendor  pay  for  increased  value,  or  im- 
provements of  land,  under  such  cijrcumstances,  would 
not  only  be  repugnant  to  the  genius  of  the  common 
law,  but  such  an  intolerable  burtheo,  that  few  discreet 
persons  would  be  veiling  to  incur  such  a.  Tesponsibili- 
ty.  In  such  a  measure  of  justice,  we ^hpuldnot onlv 
deoart  from  the  comiBo^n  law,  in<pa^wg>Ciasn  instead 
of  land,  whk^  is  much  more  easily  (k)tja^^,  b|i^>pay 

.  •  1  Jo*uw.  551.    3/oWis.  dl,    r  Johns.  60^.     ;*       /      T 
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more  than  that  law  contemplated,  ^fhy  should  there 
be  any  diiference  as  to  the  measure  of  damages,  on 
non-compliance,  between  a  contract  for  real,  and  per- 
sonal property  ?  In  the  first  case,  a  person,  when  sell- 
ing, must  expressly  stipulate  for  the  goodness  of  the 
title ;  if  he  do  not,  the  law  presumes  the  buyer  took 
all  risques  on  himself  Different,  in  this  respect,  is 
the  sale  of  personal  property;  the  seller  impKedly 
warrants  the  title.  This  aifference  only  relates  to  the 
manner  in  which  an  obligation  arises.  When  the  sub- 
ject matter  of  the  contract  fails,  in  either  case,  the 
measure  of  damages  is  the  same ;  if  an  executed  con- 
tract  J  the  consideration  and  interest,  if  executory  j  which 
contemplates  some  future  act  to  be  done,  then  the 
value  of  the  property,  (where  none  is  expressed)  at 
the  time  the  contract  contemplated  an  execution  of 
the  agreement,  with  interest  thereon  from  that  time. 

In  all  cases  respecting  real  or  personal  property,  the 
language  of  the  Court  of  Appeals  in  Kentucky,  may 
be  adopted.  "  It  is  conceived  that  the  value  of  any 
"  personal  property  on  the  day  it  is  bargained  to  be 
"  delivered,  together  with  the  legal  interest  thereon,  is 
''  the  most  equitable  general  rule  by  Which  to  ascer- 
^^  tain  damages  where  there  is  a  failure  of  compliance. 
"  Indeed,  when  the  property  is  of  a  perishable  nature, 
"  or  is  wanted  for  immediate  use  or  market,  no  other 
^'  just  rule  can  be  discovered."*  Perishable,  or  not, 
money  is  the  only  medium,  in  which  an  injuiy  is  esti- 
mated. Every  species  of  property  is  capable  of  aliens 
ation  for  money,  and  the  more  easy,  and  the  less  eut- 
cumbered  such  alienations  are,  the  better  for  society. 
In  this  view,  it  is  material  that  vendors  and  purchas- 
ers should  know  the  consequence,  or  amount  of  pom- 
{)ensation  for  failures  to  comply  with  contracts,  honest- 
y  made,  and  with  bona  fide  intentions  to  comply* 
In  the  case  before  the  court,  the  contract  has  failed 
in  part.  Of  640  acres  conveyed  and  warranted,  only 
640  have  been  lost,  and  no  fraud,  or  other  peculiar 
circumstances  appear.  The  first  rule  of  estimating 
damages  in  this  case  is,  by  taking  the  whple  tract  at 
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what  it  cost^  with  the  interest^  and  calculating  it,  in 
parcels,  according  to  the  particular  value  of  each  par- 
cel, and  in  proportion  to  the  cost  and  interest  of  the 
whole.  In  this  manner,  the  particular  value  of  the 
part  lost,  may  be  ascertained.  The  part  lost  might 
have  been  of  much  greater  or  less  value  on  account  of 
water,  quality,  &c.  than  the  part  held;  and  conse- 
quently to  estimate  damages  simply  according  to  the 
number  of  acres,  in  proportion  to  the  purchase  money, 
and  interest,  would  have  lost  sight  of  the  quaUty,  and 
operate  unjustly.    6  Johns.  49. 

The  contract  under  consideration,  as  to  title^  is  cer^ 
tainly  an  executed  one ;  it  is  an  assurance  of  an  inde- 
feasible title,  and  though  the  time  of  ascertaining  whe- 
ther such  title  existed,  or  not,  were  deferred  till  evic- 
tion, it  would  relate  to  the  time  of  the  execution  of  the 
contract.  Since,  as  to  the  mode  of  redress^  warranty  is 
now  considered  as  a  personal  covenaiU^  and  consequent- 
ly a  right  to  sue  not  confined  to  the  terre-tenant,  it  is 
not  necessary  that  a  right  of  recovery  should  depend  on 
eviction  in  due  course  of  law.* 

The  principal  object  of  the  contract,  being  an  as- 
surance of  title,  if  that  did  not  exist  at  the  time  of 
making  the  warranty,  any  person  entitled  to  its  bene- 
fits, as  the^heir  or  assignee,  may  bring  an  action  of  co- 
venant, immediately,  or  at  any  time  after  such  war- 
ranty made ,  recover,  and  as  the  law  is  now  understood, 
have  executions,  as  in  other  cases.  To  stop  after  ob- 
taining judgment,  and  defer  satisfaction  until  suit  and 
eviction  may  take  place,  as  the  law  was  formerly  un- 
derstood, will  oppose  the  existing  analogies  of  the  law 
of  contracts,  and  of  property — leave  the  warrantee  lia- 
ble to  loss,  if  not  ruin,  by  the  insolvency  of  the  war- 
rantor; and  beside,  produce  injurious  restrdnts  on  the 
alienation  of  real  property,  by  the  lien  of  judgments. 
It  may  not,  however,  be  improper  to  remaric,  that  af- 
ter judgment  against  the  warrantor,  the  warrantee  may 
be  considered  as  his  tenant  at  will,  and  equity  may* 

*  By  Tennessee  Laws,  1805,  c.  11,  persons  out  of  possession,  are  authorised 
w  sell  and  convey  their  titles  to  Unds,  in  as  full  and  ample  a  manner  as  if 
«hey  were  in  actual  poesession,  although  others  may  be  in  possession,  claim- 
ing adversely. 
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restrain  him  from  making  the  amount  of  the  judment, 
by  execution,  until  a  surrender  of  the  land  warranted. 

If  the  warrantor  acquire  a  good  title,  subsequent  to 
the  warranty,  and  before  action  brought,  perhaps  he 
may  make  it  available ;  this  point  is  not  decided.* 

In  relation  to  interest,  See  act  N.  C.  1786,  c.  4.  s.6. 
1  Hayw.  142.  1  P-  Wms.  396.  1  Atk-  4.  1  Johns.  315. 
6  Johns.  45.  2  Johns.  280.  2  Hayw.  17.  4  Dall.  289. 
3  Hen.  &  Mun.  448. 548 ;  and  as  to  damages,  1  Johns. 
223.  Add.  23.  4  Johns.  r25.  1  Bay.  105.  357.  5  Mass. 
437,  4  Am.  Law  Journal  147.  4  Mass.  109.  2  Mass/ 
455.  1  Mass.  125.  Sugd.  912.  312,  313. 373. 151.  157. 
327. 

From  this  examination  it  appears,  that  tlie  Coiut 
erred  in  refusing  to  charge  the  jury  as  requested,  and 
also  in  permitting  evidence  to  be  received  of  the  value 
of  the  land  at  the  time  of  eviction,  as  well  as  at  the 
time  of  the  trial. 

The  first  exception  taken  by  the  plaintiff's  counsel, 
that  the  plaintiff  did  not  receive  jiolice  of  the  eviction, 
so  as  to  be  able  to  defend  it,  is  not  tenable.  When  the 
remedy  or  warranty  changed,  many  of  the  consequen- 
ces of  the  antient  modes  of  proceedings  ceased  with  it  5 
as  notice  by  voucher, — that  none  but  the  terre-tenant 
could  sue  on  the  warranty, — and  recovery  of  other, 
land  in  value. 

In  any  case  of  covenant  to  indemnify,  the  obligee, 
if  sued,  may,  or  may  not,  give  notice  to  the  obligor  to 
come  in  and  defend  the  suit.  If  he  do,  the  obligor  is 
bound  by  the  verdict,  but  if  he  do  not,  the  obligor  may 
contest  the  former  verdict,  in  an  action  brought  against 
him. 

Nor  can  the  second  exception  of  the  plaintiff's  coun- 
sel be  supported.  The  declaration  is  well  enough  ;  it 
is  as  broad  and  minute  as  the  covenant,  and  that  is  ail 
the  law  requires. 

There  was  no  necessity  to  set  out  the  particulars  of 
Donelson's  paramount  title. 

3d.  This  exception  is  "  that  the  breach  took  place 
^^  ia  the  life  time  of  the  ancestor,  whereby  the  right  of 

*  See  4  Or.  4.  2L    4  Dali.  4^    4  Johiu.  1. 
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^^  action  accrued  to  the  executors,  and  not  to  the  heirs 
"  of  the  deceased." 

Though  the  mode  of  redress,  and  medium  of  com* 
pensation  on  lyarrantj,  is  changed,  the  rights  of  parties 
are  not  dierebj  altered.  This  part  of  the  subject  not 
having  been  much  spoken  to  at  the  bar,  some  doubt 
existed,  but  on  further  consideration,  it  appears  clear- 
ly, that  the  impression  of  Judge  White  is  correct,  and 
that  the  action  is  proper  in  the  names  ef  the  heirs. 
Had  the  ancestor  brought  an  action  on  the  covenant, 
his  personal  representives  would  have  been  entitled  to 
its  Denefits.  As  this  was  not  the  case,  the  warranty 
descended  to  the  heirs,  as  at  common  law;  thej  are 
entitled  to  the  benefits  of  it,  and  consequently  to  a 
compensation  for  its  failure. 

The  authorities  referred  to  at  the  bar,  Venf.  ITS.  2 
Lev.  26.  and  Bac.  Ab.  tit.  Covenant  E.  relate  to  cove- 
nants in  gross,  and  not  to  covenants  of  warranty,  as 
understood  at  the  common  law.  This  is  manifest,  by 
reference  to  Bac.  Ab.  tit.  Covenant  C.  where  it  is 
laid  down  as  "the  better  opinion  that,  upon  the  evic- 
"  tion  of  a  freehold,  no  action  of  covenant  will  lie 
*^upon  a  warranty,  either  in  deed  or  in  law,  for  the 
^^  party  might  haVe  had  his  warrantia  chdrtaey  or 
**  voucher.*'^ 

On  the  4di  ground  of  argument,  taken  by  the  plain^ 
tiff's  counsel,  uie  judgment  must  be  reversed,  and  the 
cause  remanded  to  the  Circuit  Court,  for  further  pro- 
ceedings fonformably  to  thi^  opinion. 
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TENNESSEE — SUPERIOR  COURT  OF  LAW  AND  EQUITY. 

Hamilton  District,  March  Term^  1807, 
Coulter's  Lessee,  v.  Hodge.*  - 

8Ututes  explanatory,  how  far  they  shall  aiTect  vested  righta-^Exp^sitioii  of 
the  words  «•  Treaty  or  ConqucMtP 

Ejectment.  The  plaintiff  exhibited  a  grant  (upon 
a  county  entry,  or  fifty  shilling  warrant)  dated  27th 
July,  1793,  No.  464,  to  John  Coulter  for  400  acres  on 
both  sides  of  German  Creek. 

For  the  defendant  was  produced  a  grant  to  Richard 
Mitchell,  for  640  acres,  dated  26th  December,  1791, 
No.  185,  which  issued  in  consequence  of  a  county 
warrant,  and  which  interferes  with  all  the  plaintiff's 
claim  except  about  150  acres.  Upon  this  grant,  be- 
ing older  than  the  plaintiff's,  the  defendant  rested  his 
case. 

In  order  to  invalidate  the  grant  of  the  defendant,  it 
was  stated  by  the  plaintiff's  counsel  that  the  entry  on 
which  Mitchell's  grant  issued  was  void,  having  been 
made  below  or  west  of  the  line  usually  called  Brown's, 
being  the  line  contemplated  as  the  eastern  boundary 
of  the  Indian  reservation,  agreeably  to  the  5th  sect,  of 
the  act  of  April,  1778,  c.  3.  Iredel's  Rev.  352. 

A  copy  or  the  entry,  signed  Landon  Carter,  for  John 
Carter,  was  produced  by  the  defendant's  counsel. 
The  reading  of  this  entry  was  objected  to  on  three 
grounds.  1st,  Proof  ought  to  be  made  that  Landon 
Carter  was  the  deputy  of  John  Carter.  2d,  From  the 
certificate  of  the  surveyor  annexed  to  the  grant,  it 
does  not  appear  that  this  is  a  Carter's  warrant — ^it 
might  be  from  some  other  office.  3d,  From  the  cer- 
tificate of  the  surveyor  it  does  not  appear  that  the  land 
surveyed  is  the  same  that  was  entered. 

Whiteside  and  Campbell,  contra.  On  the  second 
of  February,  1778,  when  this  entry  was  made,  there 
was  no  other  county  entry  taker's  office  than  that  for 

♦  From  the  maimscHpt  communicated  by  Judge  Overton. 
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the  county  of  Washington,  or  Carters,  west  of  the 
mountsuB  in  N.  Carolina.  The. counties  of  SuUivan 
and  Green,  or  Adair's  and  Hardin's  county  entry  tak- 
er's offices,  came  into  existence  afterwards. 

The  objection  respecting  the  certificate  of  the  sur- 
veyor, cannot  bear  a  moment's  consideration ;  if  tenar 
bic,  it  will  be  impossible,  in  nine  cases  out  of  ten,  to 
deduce  a  land  title  from  the  entry. 

Overton,  J.  sitting  alone,  fVhtte^  J.  having  been 
of  counsel,  and  CampbeU^  J.  absent  It  istrue,  as 
stated  by  the  plaintiff's  counsel,  that  there  was  not 
any  other  office  west  of  the  mountain,  than  Wash- 
ington or  Carters,  on  the  2d  of  Februaiy,  1778, 
when  this  entry  was  made.  Sullivan  county  was  erect- 
ed in  May,  1779,  Iredel  395,  Green  county,  in  April, 
1783,  Iredel  473;  of  these  two  counties,  Adair  and 
Hardin  were  appointed  entry  takers.  The  survevors' 
certi0cate,  does  not  specify  the  county  from  which  the 
warrant  issued,  but  this  is  not  unusual ;  perhaps  more 
frequent  in  surveys  on  removed  Warrants  than  any 
other.  It,  however,  expresses  the  number  of  the  war- 
rant, which  of  itself,  upon  comparing  the  description 
given  in  the  surveyors'  certificate  or  grant,  might  dis- 
cover whether  the  survey  was  made  in  pursuance  of 
the  entry ;  but  when  we  consider  that  there  was  no 
other  office  in  February,  1 778,  it  is  evident  the  surveyor 
meant  a  Carter's  warrant.  The  entry  No.  68,  in  Car- 
ter's office,  was  made  in  the  name  of  Thomas  Haugh- 
ton,  and  transferred  to  Richard  Mitchell,  situated  on 
German  Creek,  beginning  near  the  fork  of  the  creek, 
and  running  down  on  both  sides :  so  is  the  copy  now 
produced.  Whether  this  entry,  by  its  known  calls,  will 
mterfere  with  the  claim  of  the  plaintiffs,  the  court  can- 
not know ;  the  juij  must  determine  thb  point,  being 
matter^  of  fact.  The  objection  that  the  copy  cannot 
be  received  as  evidence  until  proof  of  the  deputation 
of  Landon  Carter,  cannot  be  supported.  The  court  can 
judicially  know  the  acts  of  all  officers  known  to  the 
laws  of  the  state,  acting  therein,  and  their  deputies. 
Therefore,  knowing  that  John  Carter  was  entry  taker, 
that  Landon  Carter  acted  as  his  deputy,  and  tnat  this 
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e^pf  it  his  act,  let  it  be  received  in  endence.    lode- 

EMident  of  thk  kooivledgey  if  an  office  be  known  to  the 
wSj  a  copj  certified  by  a  petBOB  who  states  liis  offi- 
cial capacity^  will  be  presumed  ooaedj  unless  the  con- 
trary appear. 

•  Mr  Cobb,  who  Mrts  adjoining^  Bean's  sl^on,  waa 
called  as  a  witness  cespectinK  Cloud's  Creek;  he 
stated  that  the  mouth  of  Cloud^  Credc  was  in  Haw- 
kings  couirty,  on  the  north  ^de  of  Holston,  about  fif- 
teen or  sixteen  miles  above  where  he  resided,  and  that 
the  land  in  dispute  is  nearly  that  distance  westward^ 
or  below  the  mouth  of  that  creek. 

Counsel  for  the  Plaint^.  The  grant  to  Mitchell  is 
absolutely  void.  The  land  where  Hau^hton's  entry 
was  made,  was  at  that  time  within  the  Indian  boun- 
dary, and  all  entries  made  therein  were  declared  void 
by  the  act  of  Amil,  1778,  c.  S ;  the  act  directs  the  en- 
try takecs  to  renmd  all  moneys  rec^ved  by  them  on 
such  en^es*  Haughton,  or  MitcheU,  who  now  cl^ms 
tinder  this  entry,  should  have  affiled  for,  and  receiv- 
ed his  mcuaey  as  this  acts  directs. 

The  5th  section  points  out  the  limits  of  the  Indians 
westwardly  ci  the  line  mentioned  in  these  woitds, 
^^  Beginning  at  a  point  in  the  dividing  lii^  i^di  hath 
^'been  a^eed  on  Wt ween  the  Cherwees,  ami  colony 
'^ofVii^iaia,  where  the  line  between  that  common- 
^^  wealth  and  diis  state  (hereafter  to  be  extended)  ^all 
^f  €ao9s  or  ii^rsect  the  same,  running  thence  to  the 
^*  north  bank  ^  Hobton  river,  at  the  mouth  of  Clouds 
"  Cre^k,"  &e.  "  And  that  all  entries  and  surveys  of  Ian4 
'^  heretofore  made,  or  which  hereafter  may  be  made 
^^  within  .the  said  Indian  boundary^  are  hereW  dedar- 
^*ed  to  b^  utterly  void  and  of  no  force  ordSect;  and 
^^  the  entry  takers  fo^  the  counties  of  Buriie  and  Wash- 
^'  ington,  ape  hereby  strictly  cosuoanded  inunediadtdy 
^^  to  refund  to  the  proper  persons,  all  sums  of  money 
>*  by  tbem  received  for  the  pwpose  of  any  entry  wi^- 
^^  in  the  Indian  Iknits  as  aforessuid." 

The  section  commences  with  a:piK)h3»ition  diatno 
person  sM^I  presume  to  enter  or,  purvey  any  lands 
within  the  Indian  hunting  grounds;  In  fiuct^  the.act 
'tmdes  wlndi  it  will  be  alteti^ited  tosiqipoft  the  claim 
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of  the  d^fisndant,  Nov.  1777,  c.  1.  s.5.  abows  decisive- 
ly that  it  never  was  lawful  to  make  this  entry.  The 
act  opens  offices  in  each  county,  for  all  such  lands  as 
<<  have  accrued  or  shaU  accrue  to  this  state  by  trecUy  or 
"  conquesV^ 

The  land  entered  by  Haughton  in  February,  1778, 
had  not  then  accrued  to  the  state  either  by  treabr  or 
conquest,  which  appears  evidently  by  the  6th  sect,  of  the 
act  of  April,  1 778,  lor  the  legislature  expressly  say  that 
it  had  belonged  to  the  Indians.  But  to  elucidate  this 
matter  more  perfectly,  if  it  can  be  done,  we  will,  in 
the  language  of  the  act  of  1778,  ("referring,  we  presume, 
to  the  ideas  oi  treaty  or  conquest^  in  the  act  of  1777,) 
show  what  land  had,  before  the  passage  of  the  act. 
*  been  ceded  by  the  Indians,  or  conquered  from  them/ 
Here  is  a  cert&ed  copy  of  the  treaty  with  the  Chero- 
kees,  usually  called  the  Long  Island  treaty. 

This  paper  was  certified  by  the  secretary  of  the  state 
of  N.  Carolina,  and  authenticated  by  the  signature  of 
the  governor  and  seal  of  the  state. 

It  purports  to  be  an  agreement  between  commis- 
sioners ot  N.  Carolina,  and  the  Indians,  near  the  long 
island  ojr  Hobton,  July  20th,  1777.  The  5th  article 
of  this  agreement  specifies  the  boundaries,  which  are 
the  same  aslnthe  6th  section  of  the  act  of  1778,  above 
alluded  to.  This  agreement  or  treaty,  places  beyond 
a  doubt  what  lands  had  accrued,  or  nad  been  ceded 
or  acquired  by  conquest.  All  west  of  these  lines  w^ere 
reUnauished  to  the  Indians  for  their  hunting  grounds. 
But  illustrations  do  not  stop  here ;  the  legislature  of  N. 
Carolina  more  than  once  expressed  their  sense  on  the 
subject  of  these  enfries,  declaring  them  void.  The 
act  of  April,  1783,  c. »  after  enlarging  the  boundary  we 
have  been  speaking  o^  westwardly  to  the  extent  of 
the  Kmits  of  the  state*for  John  Armstrong's  claims,^ 
(saving  to  the  Cherokees  a  portion  of  hunting  ground 
by  the  5th  section,)  proceeds  to  enact  iii  the  6th  sec- 
tion, "  that  all  entries  of  lands  heretofore  made,  or 
grants  abready  obtained,  or  which  may  be  hereafler 
obtained  in  consequence  of  the  aforesaid  entries  for 
lands  westward  of  the  line,  conteippteted  by  this  act, 
bojandthesame  are  hwebydeclarea  to  b^BAutlf  and  void 
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to  all  intoDtsand  puiposes,  as  if  8ucb  entries  and  gAirt6 
had  never  been  made  or  obtained,"  . 

The  grant  under  which*  the  defendant  claims  is  one 
of  those  described  in  this  section.  The  grant  to  MUch- 
ell  is,  therefore,  a  perfect  nuUitj  ;  but  lest  it  may  be 
objected  that  our  grant  is  equally  so,  being  on  a  county 
entry  and  below  or  ^estwardly  of  Brown's  line,  as  well 
as  the  defendant,  let  it  be  remarked  that  this  grant  ier 
sued  upon  a  removed  warrant.  TThough  the  entrj'  in 
its  commenceiwent  was  similarly  situated  with  the  de- 
fendants, it  was  survjeyed  after  the  treaty  of  Holston 
in  July,  1791,  whe»  the  Indian  claim  was  e^din- 
guished. 

The  7th  section  of  the  act  of  April,  1784,  c.  14. 
shows  that  we  had  a  right  to  remove  our  warrant 
from  the  place  entered.  Our  grant  has  been  legal^ 
obtained.  .  . 

Williams^  in  reply.  It  sliould  be  shown  that  N*  Car- 
olina had  a  r^ht  tp  makie  a  treaty  with  the  Indians, 
and  if  that  were  done,  it  ought  to  be  shown  thiEUbthe 
treaty  was  ratified,  neither  of  which  appears  in  rela- 
tion  to  the  ftreaty  at  fort  Henry  near  the  Long  Island 
of  Holston. 

The  grant  of  the  plaintiff  13  void,  having  beensiade 
or  obtained  upon  a  removed  county  warrant,  which 
the  law  never  authorized.  The  7th  sect,  of  the  act  of 
1784,  was  intended  to  embrace  Jobh  Armstrong's 
claims  alone.  It  is  admitted  that  the  greater  part  of 
the  lands  east  of  Cumberland  mountain,  and  west  of 
Brown's  line,  are  held  on  removed  county  warrants,  but 
this  cannot  make  that  legal, 'for  the  doing  of  whidi 
there  never  existed  any  law. 

It  has  been  insisted  by  the  plaWtiflPs  counsel  that  we 
ought  to  show,  agreeably  tp  the  act  of  1777,  that  the 
land  had  accrued  to  the  state  by  treaty  or  conq^uest. 

My  answer  to  this  is,  that  the  law  will  presume  jt, 
and  it  will  be  incumbent  on  the  other  side  to  rebutt 
this  presumption.  Siatur  presumptioni  donee  probetur 
in  conirarium. 

Overton,  J.  The  first  inquiry  with  the  court  will 
be,  whether  N.  Carolina  had  power  to  make  a  treaty 
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with  the  Cherokees,  residing  within  her  chartered  Km- 
its,  in  July,  1777. 

In  December,  1776,  that  state  declared  herself  in- 
dependant,  and  free  to  exercise  all  rights  of  sovereign- 
ty. She  continued  in  possession  of  these  urriimited 
rights  of  sovereignty,  until  July,  1778,  when  she  sub- 
scribed the  articles  of  confederation,  and  resigned 
some  part  of  her  sovereign  power  to  the  general  gov- 
ernment. When  the  treaty  of  Fort  Henry  was  made, 
N.  Carolina  was  in  possession  of  unlimited  powers  of 
sovereignty  as  a  state,  and  could  rightfully  make  such 
a  treaty;  but  whether  under  all  the  circumstances 
disclosed  to  the  court,  it  acquired  the  obligation  of  a 
public  law,  is  another  question. 

In  the  copy  produced,  the  persons  making  the 
agreement,  style  themselves  commissioners  on  the 
^part  of  N.  Carolina ;  their  powers,  however,  have  not 
*  appeared,  either  by  a  resolution  or  law  of  the  legisla- 
ture ;  their  commission,  the  authority  of  the  governor 
to  appoint  them,  nor  any  subsequent  rati  Nation  by 
that  government ;  but  it  does  not  seem  absolutely  ne- 
cessary to  take  this  part  of  the  case  into  consideration, 
for  the  great  and  important  points  in  this  case  are, 
whether  the  agreement  was  ever  promulgated  in  such 
a  manner  as  to  become  a  law  of  the  land;  or  was  the 
act  of  1777,  c.  1.  in  itself  so  explicit  as  to  treaty  bound- 
aries, as  to  be  intelligible  at  the  time  it  was  passed,  m 
the  manner  contended  for  by  the  |)laintiff. 

Had  this  been  an  act  of  the  legislature,  it  would  have 
been  obligatory  from  its  date,  for  every  person  may 
be  presumed  to  know  immediately,  what  is  done  by 
his  representatives,  but  not  so  relative  to  the  acts  of 
the  agents  of  the  legislature,  or  executive ;  they  must 
be  ptomulgated  in  some  shape,  either  by  the  executive 
or  by  means  of  a  legislative  act.  Unless  this  were 
done,  it  surely  would  be  contrary  to  the  innnutable 
principles  of  the  law  of  nature,  the  first  principles  of 
our  government,  and  the  very  definition  of  law,  to 
suppose  it  obligatory  or  as  furnishing  a  rule  of  action. 
It  does  not  appear  that  the  treaty  as  it  is  called,  was 
ever  pablishecl  among  the  acts  or  resoIuti<:)ns  of  the 
government  of  N*  Carolina :  Therefore,  as  a  law  or 
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W^p /tlifjle.^y.  oth^r  treaty  tp  vt^hfkgk^^^oi? 
1777,  cpula^ r^fer^vTb^  pnljT tisati^ ^o»t|ft  ¥dW> *#;• 
Indians  qf  whigh  th^  x:oqrt;hasf  wy  koojvl^g^  jr^j^t^tipt^y 
to  thle  Uads  of  t^is  coi^oby)  t^oJc  plMQ  $inae  tli£4«  WQl4r 
thwj^e  Upi(»f  of  Hqpewell,  inJ«^ 
in  Ju\jf  179l|  andtibie  la)^  treaty  at  FeUicou    .^  ><i  i  vt^ii 

The  term  tovijaest^  used  .in  thi5  a«t  of  1777^.ia  s^ift-v' 
de^niti^f  ^  to .  U^., inc;sq)able :  of  deOnition^  ojthMmle 
thaa;pyth!i^igiifi.o£  nations,  whera  «(v^ry  thuig  ii»>Miii^ 
cert^q  >lwptwe*i^  t.wo  Mates  duiAwga  stat»  ofi  jt^ar^^wdii 
the  qcjteqt  of  coj^quest  settled  at  ite  t^mmthm\hyb- 
trea^.  But.  this  is  not  ^e  ^^ro|iii4'Qn^i*4iii^Alift  iMi)! 
stioMl4  b(0  «amined,  aftit3eema.widwttl^4oilh*^i 
gisla^l;^rediid  nptmeanto  include  tb^id^^lMi^iiii* 
the  exp^e$£^o%  cpnqwsU  l^^a^cj^.  lUvfif^i^  tMSlv^iMl/i 
the^e;;eipain?  PP.i9Uiw  roode.4^f  ,a^P^ftu4Mpth^Mto^l*e 
o£«>W^^)  in^fh^  view  cff  ^  \^kiti»[^^xw^{$9m»^o 
si^i|;^.thfl.^t;i?jeflaprth<B  cpqqvef^C)^wtsyo  iHxnrnoj 

Nq  treaty  li^  beien.  jre^pr*^  ^  by  .^.plaiiit^  fiWttrw 
sel,  previoiis  to  the  jEMCkof  J777)^^$asflttUng:thiBjya^Jfil< 

^T|?ieiB(?x^  i^MlMWy  i3,:wbethep.tbe  ,k9ilate^.')iam:^ 
in  |J?iieb;^<?tQrj777,  eshibitfid  Qle*l^Ah^«W«*i«&i"'i 
re|at,iQ|D/tq,^hp  IwHs  ^thin  yM^  ^^%\kimiiklksMii^^ 
byr^fp^j^flC|3  toti»^U«r$v4)f.fa<5tfM    •    k:^;.'*!  Mu.ilml  bub 

Xb^ra  wFic^.(rQ^iii<^ma46  lyith  tbi^3n^^^ 
teflijlK^jiy  ip  ^m^t  fiVieTyifitateiiBitheriMiiortiiiuimflr  theil 
ai^bprity.  ft  f  fbe  l^ipg  i^f;  |;i^?<|id  .befow  dbi»<de!6hfllitiMrJ 
of  indepeq4?R«e*i  ^Ji^^  }^vk9\m^^  j  o£  .mdkii^  * jth^olo 
kn9,wn.)vas.^y  |)jiFod0«)a^».'    Ili(^4raattie8  off^neHM 
in^at$^aMs  bi^ieye^y  ^ill  beifcoind^oioiig  ^i^arcmiiea/j 
of  U\f  j^^^cuUv^  dep$iitm^i>td.^!  9raq^^Q£)tbe*ifltat0iLi 
It  is,  probfible  scwe  :laQds  )[njgbt|bavei J^<»i  doEidubcodu 
from  the  Indians ;  and  held  without  treaty.     No  in- 
stance, however,  isr  recolteeted  ppeVfOQS  to  theievpl^- 
tioja  of  a  state  relying  on  conquest  alone.  \.Ina.vai:|iety 
of  instances  m  diflerei^  state^^'  lands^claiined  by  'the  \ 
Indians  wisire^settted  by  th4  people.  Jong  b.ejfore  a^y'^ 
treaty!  Bi^>ti^tiea  afterwards  s^eneraaly   iQctoded 
there  setflementf?.     *  *      \  t 
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^Die  difficiity  ID  ibis  case  arises  priDcipally  frnm  the 
expression  treatyj  which  may  be  satisfied  by  reference 
tttfaefrelBities  undfer  the  colonial  govermneat.  Wheth- 
er it  can  ornotj  seems  imimportant,  as.  the  general 
pritidple  of  the  act  of  1777,  c.  I.  is  found  in  the  dispb- 
sitlan  6(the  le^slature  to  dispose  of  their  vacant  lands ; 
and  an  exception  or  limitation  of  the  principle  should 
have  been  so  expmssed  aSto  be  susceptible  of  certain- 
ty to  a  reasonable  infeht    3  Cranch,  70,  71.  (*) 

In  the  passage  of  the  act  of  1777,  the  legislature  of 
N.  Catolina,  brought  into  action  its  great  and  efficient 
means  of  procuring  funds  to  carry  on  the  war  of  the 
re^trtion.  The  ^rincipsd  obiect  was  to  sell  as  much 
land  as  was  piraCticabte ;  and  it  is  manifest  that  not 
much  nicety  was  intended,  respecting  the  limits  with- 
in which  entries  might  be  made ;  or  the  legislature 
would  have  used  more  definite  language  than  "all 
silch  lands  as  had  accrued,  or  should  accrue  by  treaty^ 
or  conquest.^*  War  with  the  Indians  was  not  an  un- 
common occurence,  and  it  is  not  improbable  that  it 
was  an  expectation  of  the  Cherokees  adhering  to  the 
Britkh  ikition,  with  which  N.  Carolina  was  at  war 
as  well  as  a  common  desire  to  possess  their  hunting 
grounds  or  lands,  that  gave  rise  to  the  particular 
phxaseology  employed  in  this  act,  in^  relation  to  the 
land9>  intended  to  be  sold.  War  between  the  whites 
and  Indians  usually  commenced  by  acts  of  hostility, 
cither  by  or  against  the  people  on  the  borders,  who 
hav^  generally  succeeded  against  the  Indians,  settled 
their  lands  and  erected  forts  on  them :  all  tiiis  took 
place  after  Uie  commencement  of  the  revolution,  and 
previously  to  the  adoption  of  the  fedeml  constitution, 
without  the  express  order  of  the  government. 
Thuft  were  conauests  mad^,  and  in  this  way  it  is  be- 
lieved N.  Carolhia  exp^ted  "lands  would  accrue^' 

<*)  UImw  been  widentood  by  the  reporter  that  the  treaty  of  July,  1777, 
was  laid  before  the  legislature  of  N.  Carolina  at  their  session  in  Nov.  1777, 
bcimi^  thef  same  session  the  act  tinder  consideration  was  passed  ;  and  that 
they  were  so  modi  opposed  to  Its  provisions  that  they  refnfied  not  otAy  to 
ratify  it,  but  to  make  any  appropriation  to  pay  the  commissiioners  appointed 
by  the  executive^  or  to  i&e  any  step  in  confh*mation  of  it. 

The  5th  section  of  the  act  of  April,  1778,  c.  3.  was  the  first  act  of  the  go- 
vernment of  N.  Carolina,  which  recognised  this  agreement  at  fort  Henry  as  sl 
treaty,  or  an  obligatonr  act 
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vndieiitied  astalitnit^  Md  ytttbey  i)a»aiittofdiaf^  of 
all  lattdB  that  ^^otild  accrue  by  conquer."  Siip 
pose  a  state  of  hos^ty'I^  taken  place  on  thei&csfcof 
DecemtHiry  1777,  and  the  citizens  of  N.  Caffdioa^kiid 
driven  the  Indians  from  the  neighbourhood  of  ^de- 
fendant's entry,  took  possession,  and  the  civil  authority 
and  kttvs  had  been  actuaHy  ext^ded  to  the  ^ople 
then  irecently  settled,  previously  to  the  act  of  ApiaB, 
1778,  wodld  not  that  part  of  the  country  be  cx>nddqrea 
tis  conquered  in  fact,  and  in  sudi  case  could  tuolyidish 
pule  be  raised  respecting  tbe  defendant^)  entojr? 
There  certainly  was  a  hostile  dispute  tespecting^j^ 
country  in  which  the  defendant's  entry  was  niaiSe 
about  that  time,  and  it  would  be  difficult  tb  show  that 
it  wai  not  conquered.  As  the  lands  entered  laly  witk- 
in  the  ^^unty  of  Washington,  at  the  time  the  ^trybf 
the  defendant  was  made,  the  prdsdunption  of  law  is 
that  it  was  rightfully  made^  ana  it  lies  on  the  ^Jakidff 
to  prove  that  it  had  not  been  acquired  by  tre^ttponicimr 
quesit^  ^O  as^  to  overturn  this  presumption.  -i    -f 

The  entr^  Was  made  forty  or  fifty' miles  ncMPthfidfrthe 
Tennessee  river^  and  all  the  CheT6kee  Indian^Twere 
Settled  on  the  south  of  that  ri^er;  Neither  wbitd3  nor 
Indians  were  settled  in  theneighbourbeod  of  the  entrf^; 
tlie  citizerts  of  N.  Carolina  were  mostitonttgcious  toat 
k  i^  und^lood  that  there  are* but? fdw  ^00  ae»-trat)ts, 
that  wferfe  entered  over  (be  Ihfie  referred  te  iarthe^ftreaty 
of  fiirt  Henfry,  cofllmoiily  called  Browtt's  line,  pri^vieus- 
!y  to  April,  1778,  When  thd  e^t^lanatenr  dct  ^ateedi. 

!^o other  medium  of  information  is  Dffered,^r known 
of  by  the  court,  but  the  legisbitive  aot6iofrN;:CaffoBna, 
as  to  the  territory  over  w&ch  they o bad: or  iintcAded 
to  feiercise  a  disposing  power,  esicept  fas  &boy«iimeD- 
tioned.  Betw'een  these  parties^  daiming  tuader^ffraiits 
ff6m  the  s^ftrfte  government,  the  acts'DfSthe  ibgisl^tniee 
of  that  govi^rnment,  appear  to  b^  unfexf^eplioiiadbie 
Evidence  respecting  the  territory  tkefh^bAjgn^f^lU  to>^' 
p&s^'of^  AW  i\\\ti^  being  in  ^ode^'^rt^  atthettimd  <tf;iBte- 
qirtHngthetwo  titles.  ^  /  ..r  ;  .  i;:  ( ,,  rj- 
-'  If  the  state  of  things  'W6re'the/seii^,tbe>li9^aM»e 
bad  the  sfeime  power  to  sell  ihe  hmd  in  qutotixitiimi 
Ndvi  i7T7,thalth^yhadin  Apriljl7r78,oriJ^OTit^ 

There  cannot  exist  in  the  mind  of  any  it](aad»d0i9ibt, 
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thdttliey  had  a  right  to  dispose  of  their  western  t^nri- 
twrjr  in  April,  1783^  when  they  opened  Joho  Arm- 
strong's office,  for  the  sale  c^  lands^  ^  over  the  state, 
^eseept  the  counties  of  Wa^ii^on  aikt  SulUtan,  cir- 
cumscribed to  Brown's  line  (bdmg  the  same  referred 
to,  by  the  act  of  1778^  c.^.)  on  the  east,  with  the  In- 
dian hunting  ground,  and  land  reserted  lor  the  offi- 
cei^and  soldiers,  as  expressed  in  the  6th  k  l2th«eo 
tionsoftheact  of  1783,  c- 2*  That  the  state  of  N. 
Carolina,  had  the  right  of  eminent  domain,  to  aU  tec- 
ritmy.  within  its  chartered  limits,  is  certain,  forthev 
have  asserted  this  right  in  the  25ib  section  of  their  bill 
of  rights^  When  N.  Carolina  opened  Joha  Arm- 
stroi^^ff  office  in  April,  1 783,  they  had  a  right  ip  sell ; 
at  least,  as  re&rpects  the  dispnte  between  these  pia:tie9> 
•they  had.  the  same  right  to  sell  to  Haughton,  lidd^r 
whcee  entry  tfa^  defendant  claims,  in  Feb.  177*;  aa  jn 
April,  1 788,  for  things  were  precisely  in  Ihe  aame  9tal», 
both  as  to  freafy  and  conouesi. 

Is  there  then  |my  evidence  be£>re  the  court,  that 
t>tnrliinits>of  territcMy  within  (i>e  state  of  North  Cfiffoli- 
im,  vvei»^deliiK»}^  byt.lr^o^  or  con^ua^^P 
'  >The'acrt*of  1777,  c.  Iv  opened  offices  for.^  sale  q( 
lands^  ini  every-  othmty  of  the  ^tate,  of  whicii  W^hiRg- 
ingtony  being  then  her*  western  county,  yvBSh  o^e*^  An 
.cyffice  was  opened  in  this  cou^y,  and  what:)af^e  i|ts 
-iiinite;  an  act  passed  at  the  isame  ^essiop  wMh  the 
land  law  of  1777^  c;  31.  Ired.  34«&  showii^g  ik»^  it 
indiidad  what  is  now  the  limits  of  this  states,  or  aJi  that 
partc^f  N-  Camlina,  which  lay  west  of  the  Apala(>hian 
mountain^  and  consequeiitly  the  land  w  dispute,  was 
within  it  ;^  there  being  no  specified  Hmits,  as  to  treaty 
or  conquest,  the  entry  was  legal  hy  that  ac^  r  tender 
the^actand  theientry  in  consequence  of  it,  a  right  was 
^aicquired,  and  the  question  is  now,  not  whether  the 
stated  N.  Carolina  had  a  power,  toi  withhold  a  gi^nt 
ujpon  it,  for  one  Imfi^  been  made,  but  whether  the^grapt 
snail  be  considered  ty  this  court,  aa  void  aijd  no  etfeqt. 

The  bill  of  rights  of  N.  Carolina  in  substance  se^res 
the  right  of  property- invicrfate.  It' is  one  of  th^  first 
principles  of  all  repuhtioto  governmpi^^  (Vanbome  v. 
D©rratice2:  Dall.  3a4..t6,a20,  LGra»Qbi.3ft  ia  «^  3 
tSiahdi- 70,  71. 
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'  N.  OaroJma  had  a  power  to  witfihold  a  grant-smd  no 
pofweroti  eartH  coda  coerce  her,  but  siie  has  ^laMed 
this4and^  when  b^hef  acte  of  1778,  a*d  1783,  shi?  ha«l 
said  she  would  not  do  it.  Previotw  tol-hise  actfr,  ** 
hGLdbyhet  a^t  of  17T7,  agreed,  tipon  receiving 'the 
oo^aeraUdn,  to  convey  tms  tahd.  Thai  coftslddik*^ 
tfon  we»  received,  and  thence  toy  the  Itf^df  hMsr^ 
she  'virns  bound  to  fconvey,  unless  (he  pei^oh  lentijiriiig^ 
HaughtoiY  Of  hte  assignee,  would  rescind  the  cddtrtet 
awa  take  back  his  money.  He  did  tjcit  tWnk'pmpdr 
to'do  this,  nor  had  the  state  the  poweif  tcJ  us^i^iawul^ 
sion,  other i^ise  theirt  by  withholdiag  a  grant.  To  &tf« 
doi^eo;  with  ari  intention  of  depriving  the  individyal 
of  a  riglit  nrider  his  entry,  would  hdveb^eri  4'vt<GA9ri|dfi 
of  private  pr^rty,  to  which  no  st&t«  ismoMlly^ctoii 
peteiil. '  A  statfe  may  use  private  pibp^Ky  wh6#e  dib 
public  feafety  requires  it,  tipori  giving  tf  just  aind  itnpw- 
tiailjr  dsKmated  ^miivalent ;  salu^  popuU  'Siiprema^  fer 
65/.    «Dall'9e4.to320.  ■    ^  -     ^^ - 

Here  is  a  grant,  with  all  the  legal  forms  requhpodby 
lawy  which  the  sWateof  N.  Cdrohnawere  bound  to  make 
by  the  ties  of  natural  justice,  having  sold  the  land  and 
received  a  Valuable  consideration,  andivhilst  1  sjf  fi^*^ 
either  in  a  court  of  law  or  equity^  I  never  can  say  it  is 
void.*  The  act  of  April,  1 778,  could  not  devest  a  Hghfe 
Explanatory  acts  uniformly  operate  in  futuro,  and 
therefore  any  entry  made  west  of  Brown's  line,  after 
the  act  of  April,  1778,  c.  3,  and  before  the  act  of  1783, 
would  be  void.  But  such  acts  cannot  have  a  retro- 
spective effect,  except  in  cases  where  the  original  act 
of  the  legislature  may  be  doubtful,  and  where  various 
practice  uqder  it  still  leaves  it  so ;  or  where  it  is  com- 
pletely open  to  legislative  construction,  by  the  absence 

•  Upon  the  same  principles,  the  case  of  Mitchell  v.  Smith,  respecting  a 
valuable  island  in  Holston  river,  in  the  lower  part  of  Hawkins  county,  was  de^ 
termined  by  Campbell,  M*Nairy  and  Anderson,  Judges,  in  September,  1794^ 
at  Jonesborough.  It  was  argticd  by  Overton,  for  plaintiff,  and  then  deter- 
mined, that  agreeably  to  the  act  of  November,  1777.  c  1.,  it  was  lawful  to 
enter  lands  over  Brown's  line  at  any  time  before  the  explanatory  act  of  1778. 
That  the  plaintiff  liaving  acquired  a  right  b^  entry,  the  legislature  had  no 
power  by  their  act  of  April,  1778,  c  3.  sect.  5.  to  deprive  him  of  it  without 
his  consent.  The  argument  from  the  maxim  commums  error  fae  Uju»,  had 
considerable  weight  on  that  trial.  The  jury  found  a  verdict  for  the  pl%ia- 
tiff,  and  he  Kad  judgment. 
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Mr  iar,  as,  respecto:  tter  yobjecif  maf  be.  ^cduei^ecefd  in 
4he  aapiiB  «eW)ppective  lighit. 

Tba  c^undel  Ibr  tlie  defeadantinii^ta  uoon  havingitbe 
oldest  grani)  which;  it  i^  contended,  ought  to  prevail  in 
aoimrt  of  laww  Upon  thi&  p^xtoftbe  case  l<  nevari^m 
terlaiMd  but  oqe  opinion^  ^but  that  of»ilM9a  was'oyet^ 
ruted  by  a  majority  of  tbia  cpurt.  The  etitry  is  bafore 
the  jury,  and  it  must  remain  there^  Nor  i»  it  abaolotf^* 
l>f  QQcessary  to  consider  the  obje^i^ticm  taken  by  <the  de^ 
fi»tt^f scounsel^to  the  gmotx^f  .^eplaintifi^  as^haviag 
iasued.upona  removed  county  wacrant^  Letitsuificd^ 
at  present  to*  state,  that  I  am  strong^,  inclined  to^  think 
that  county  wammts  could  be  remold  to  any  part  of 
the  statey  eiecept  the  country  south  of  French.  Broad| 
aad  Holfiton^  reserved  to  the  Charokees  by  the  fith 
section  of  the  act  of  1783,  c  2.  aud  the  military  ise* 
servation,  but  on  this  point,  no  de.ciaive  opinion  is 
gir&n^tv    . 

;    .  ,    i'    Verdict  for  the  defendant' 

.^  •  aeefhepDuiioniof  9X^^^^*^^  '^^^^^  «*5p  of  yoK^^'Stl^ie^x*  GSM>r»4» 
4  toVs  ta^  Journal. 

'  if -Thfapoit«hftsbe'<A»*Indeiw^lrt«rtlydet?id€a  igMcdbly^to  tSiiiShtliriatloir 
of  Overfon<  A  ,,    ;.  .  ,o  '.'.  M  !  .  ,     :  .  t    '     i.  ''       \'». 
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THE  YAZOO  QUESTION. 


THE  CASE 

OF  TH« 

GEORGIA  SALES  ON  THE  MISSISSIPPI  CONSI- 
DERED: 

wrra  a  b^ference  tq 
LAW  AUTHORITIES  AND  PIJBLIO  ACTS  j 

AND  AN  •     ■  ' 

APPENDIX, 

CONTAINING  CEKTAIN 

EXTRACTS^  R9C0RI>S,  AND  OFFICIAL  PAPERS. 

By  the  Honorable  ROBERT  GOOULOB  HARPER, 

^  Member  of  the  Senate  of  (he  United  States.  ^ 


[The  following  piece  was  drawn  up  at  the'requ«8t  of  •omcgentlamertAvlKi 
were  interested  in  tbe  purchases  of  land  on  the  Mississippi  and  Donbtf^by, 
made  some  years  since,  from  the  state  of  Georgia.  It  was  their  object  to 
obtain  not  metely  a  legal  opinion^but  such  a  statement  and  examlnatkhi  i^ 

.  tlie  subject,  as,  might  enable  persons  inclined  Xq  inquire  iuto^t  to.u^dfiTf 
stand  the  case,  ancl  judge  for  themselves.  The  Editor,  being  desirous  or 
preserrbig  tbe  history  of  this  memorable  transaction,  applied  to  bU  ^lend 
for  tha^t  assistance  wh id)  \\^  is  so  well  qualified  tp  give  on  every  .sl^ijfeot 
connected  with  our  history  or  laws ;  and  obtained  the  following  papers, 
with  penAissidn  to  ins^n  them  in  this  Joomfal.]    > 

THE  opinion  of  counsel  is  required  on  tbe  jfoflow- 
ing  points.  .  *  ^ 

I.  VVhether  any  claims  of  the  United  States  can*  afSsct 
the  purchases  of  land  made  from  the  state  of  Geo?* 
gia  in  1795,  by  the  upper  Mississippi  and  Georgia 
campaoies,  or  either  of  them  ? 

II.  Whether  those  purchases  can  be  affected  by  the 
act  of  the  Oeor^  legislature^  {>a8sed  February  13^ 
1 796,  and  commonly  called  the  mpealing  act  ? 

In  answering  the  ikst  of  these  questions,  it  mil  be 
proper<  tot  consider  the  daims  of  the  United  States  un- 
der two  points  of  view:  first^  as  they  respect  the  stette 
of  Georgia  itself;  and  secondly^  as  they  respect  the 
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purchasers  under  the  state.  For,  though,  in  general, 
purchasers  stand,  as  to  all  legal  intents,  in  the  same  si- 
tuation with  the  vendor,  there  may  be  particular  cir- 
cumstances which  will  create  a  wide  difference  be- 
tween them*  It  will  be  proper  to  inquire  whether 
these  lands,  or  any  part  of  them,  belonged  to  the  Unit- 
ted  States  at  the  time  of  the  sale  ?  and,  in  that  case, 
whether  it  was  attended  or  preceded  by  any  conduct 
on  their  part,  which  will  render  it  valid  against  them 
in  the  eye  of  the  law  ? 

In  d^'cussing  the  question,  "Whether  any  part  of 
"  these  lands  belonged  to  the  United  States,  at  the  time 
"  of  the  §ale,"  we  must  carry  back  our  attention  to  the 
first  discovery  of  North- America,  and  take  a  review  of 
the  various  public  acts  by  which  the  rights  of  soil  and 
jurisdiction,  to  that  part  of  it,  where  the  lands  in  ques- 
tion lie,  have  been  affected  from  that  period  to  the  pre*- 
sent  time.  Such  other  transactions  as  it  may  be  ne- 
cessary to  recur  to  in  other  parts  of  the  investigation, 
though  they  have  no  immediate  relation  to  this  point, 
will,  for  the  sake  of  perspicuity,  be  noticed  in  the  order 
in  which,  they  occur* 

It  \Wis  a  prindrile  adipitled  by  all  the  European  na- 
tions in  the  establish  meiU,  and  regulation  of  the  Ame- 
rican colonies,  that  prior  dtscoveiy,  accompanied  by 
actualoccupation^jand^  insomecases,  without  it,  vest- 
edHie  right  of  sbil  and  Jurisdiction.  Spain  thus  ac- 
quired her  extensive  dominions  in  South  America  5 
and,  by  the  same  title,  she  laid  claim  to  Florida,  in  the 
soufibern  parts  of  the  North-American  coiYtiqentl  Eng- 
land, also,  by  virtue  of  discoveries  made  under  her 
flag'iathe  reign  of  Henry  YII.  claimed  the  whol^^ex- 
tent  of  Nottlr- America,  from  Florida  to  Hudson's  bay. 
The  bdilnckry  between  Jier  discoveries  arid 'Florida, 
remained  for  a  long  ti^le,•un<^ertain,  and  was  frfquent- 
hrithe*  subjedt  of  dispute  betiireen  the  two  crowns. 
She  dakl^d,  bosvever^  as^  far  sooth  as  the  latitude 
IwentyMttoe'  5I  aqd  Spaih  ♦  at  length  ceded  Florida  to 
her^  which  putan'pndto  the  coftte«iitioi>.i< 

itEn^^flUad  Hiadi  aettleeients  ait  a  very^early  period, 
mr4fee >il0ttheni'^ndttifdcU&  parlfif  of  tbistextqneive  re- 
gion ;  and  elected  govd^nment^,  whidh  no  fv  compose 
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the  states  fix)in  Virginia  to  New-Hampshire,  ioclusiFe^ 
These  governments  were  of  two  kinds,  royal  and  pra^ 
prietory.  In  the  former,  the  right  of  soil  and  jurisdic-r 
tion  remained  in  the  crown ;  and  their  boundaries, 
though  described  by  its  letters-patent,  were  subject  to 
alteration  at  its  pleasure:  for,  as  it  possessed  the  rights 
of  soil  and  government,  and  delegated  them  to  its  go- 
vernors during  pleasure,  it  might  dispose  of  them  ia 
what  manner,  and  to  whom,  it  thougnt  fit ;  might  al- 
ter, extend,  or  abridge^  the  delegation,  as  its  inclina- 
tion or  policy  might  dictate.  In  the  latter,  the  pro- 
prietary governments,  the  right  of  soil,  as  well  as  ju- 
risdiction, was  vested  in  the  proprietors.  Their  char- 
ters were  in  the  nature  of  grants;  and  their  limits,  be- 
ing fixed  bv  these  charters,  could  not  be  altered  but 
by  their  own  consent.  This  distinction  is  particular- 
ly noticed  here,  because  in  the  progreais  of  tne  discus- 
sion it  will  appear  to  be  of  very  great  importance. 

Most  of  the  governments  were  at  first  proprietary}, 
but,  in  progress  of  time,  the  greater  part  of  them,  cither 
by  the  forfeiture  or  surrender  of  the  charters,  became 
roval, 

I'he  first  of  these  charters,  under  which  any  settlement 
took  place,  was  given  by  queen  Elizabeth  to  Sir  Wal- 
ter Raleigh,  in  the  year  1 584.*  Like  the  previous  char- 
ters from  her  and  Henry  VII.  to  Cabot,  Sir  Humphrey 
Gilbert  and  others,t  it  was  merely  a  commission  to 
discover  any  countries  not  occupied  by  Christian  peo- 
ple, to  take  possession  of  iheni,  and  form  settlements 
under  the  allegiance  of  the  crown  of  England.     It  also 

Erohibited  any  other  persons  from  settling  within  two 
undred  miles  of  any  place  where  he  should  form  a  set- . 
tlement,  "within  six  years."  Under  this  charter  ho 
made  two  settlements:  one  south  of  the  Chesapeake, 
composed  of  about  one  hundredjpersons,  who  arrived 
in  June,  1585,  and  returned  to  England  in  the  June 
following:  the  other,  near  the  moUth  of  James' river,, 
and  consisting  of  about  the  same  number  of  settler?, 
who  arrived  in  the  year  1587,  and  continued  there.  In 
the  title  of  the  charter,  it  is  said,  that  it  shall  continue 

•  UazarrlN  cM^Ttion,  o  >.  t  Hazard's  OQttccU<^  9>  1^  24,,    . 
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in  force  for  six  yee^iandno  more ;  b|it  in  the.  .body;  ^ 
it  ihere  is  no  limitation.  .  tii  (he  year  1603,*  however, 
it  was  forfeited  by  the  attainder  of  Sir,  Walter  Ii^igb| 
for  trfeason,  and  the  right  re-vestec|  in  the  crowja*   ,/ 
^  Ih  the  year  1606,  James  I.  by  his  tettjers-pa.tept*dai- 


•  SUte  f'Uls,  vol.  I  p.  186.      ^       f  Hazard's  col;  .50.  *  Ibid.  58. 
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titHlte  SS*  Jt  16  Dot  euy  todeterpiiiie  whether  the  go- 
verom^ot  erected  by  it,  oug^t  to  be  conaidered  as  royal 
or  |»t>prietary ;  but  it  has  more  the  appearance  of  the 
former. 

On  the  12th  of  Msurch«  1612,*  Jam^  L  granted  an- 
tMher  charter  to  the  Lonaon  companj^,  which  confirins 
the  former,  and  adds  to  their  temtonea  ail  the  islands 
>Hthin  300  leagues  of  the  lands  formerly  gpnted  to 
them,  and  between  the  30  and  41  degrees  pf  latitude. 

The  company  continued  to  exercise .  the  ^^ers  of 
government,  and  dispose  of  the  rights  of  soil,  within 
th^  limits  allotted  to  them,  till  about  th?  year  1624, 
'When  the  afiieurd  of  the  colony  appearing  to  be  badly 
conducted,  their  charters  were  forfeited  by  quo  war- 
rarito^t  and  the  government^  with  all  the  rights  of.  soil 
and  jurisdiction  taken  into  the  hands  of  the  crown. 
By  this  resumption  Virginia  became,  if  jit  were  npt  $• 
4>efore,  aioyal  government;  and  its  boundaries  became 
'fiable  to  abidgment  or  alteration  ^t  the  pleasure  of  t£e 
'monarch.  -      ,     . 

'  The  rights  of 3dil  and.  jurisdictipn  In  all  t^e  lands 
sbudi  of  the  Chesapeake,  oot  actus^lly  appropriated 
4being  thus  re^ve$ted  in  the  crown,  .king  Chaf)|QSrL 
made  a  grant  to  Sir  RiibertJ).ea1;h)  bk  ^ti^wpy-^ene- 
ral,  extending  from  the  30  tp  ,the;36  degree  ^^f  latij^de 
north.}  This  graot  was.  aft^^yar^s;  f^i^^e^  ias 
-  mAAj  i)Ut  whiether  .^y  9urreQ4er)  |]^n|h^u3^}  chr'i^Vv^^ 
-oth^niliiiner^  doca  not  appe^r^,  .  '  ]  ^  '^ 
r  ^hte  next  grant K>f  thie(. country  yy^hy  Chajfe*  iLto 
i:s(!ftA^  Claveodbn  afidotb^m,.  bearing,  dat^e  ly[?t^^^, 
*t6tQ^.  U  included  ^fafl  that  tcwitoryprilraic^fgipimd 
'silttalfe,  lying  and  bmng  wtthin  his  said.ip^e^ty^s  ao- 
*ihfii6iis?in'AtnBrica,  ei^tend^ng  from  the  north  end  of 
^  ^an^  oalled  .lacker  island^,  \yhicl^.  lye(H  injthe 
fiorti^ern  Vkgiittan  seas^^ind  vKithin  ei^  and,  tjbirt j  de- 
grees df  the  northeiJn  Wtude,  and  to  the  we3t  as  Jar 
as  ih^'SoutiiWBeas,  and  sp,  southerly,  as.far,a^  the  i^yer 
St-  Matthias,  i/vhtdi  boideri^th  tfpon  iJieJcoast  of  flohda, 
'diM  ^viUiinone^flndrtbiity  jdegiie^  of,  po^heiu:^  latitude, 
thd.  BO  '^vithin  e  dinct  Un^  a9 . far . as)  the.  Soutli-^Seas 

•  HasariTs  ^L  72.'    *         ftbid.m.m,  t  Alt  gen.  r^qrt,  39. 
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aforesaid."  These  grantees  were  afterwards  cdllad 
"  jLords  Proprietors,*'  drtd  the  CQixtAty  contained  within 
theit  boundaries  was  erected  by  their  charter  into  a 
province,  under  the  name  of  "  Carolina.'^  Kxteosive 
immunities  were  conferred  on  Settlers,  and  the  rights 
of  soiLand  government,  were  vested  in  the  proprietors 
in  fee  simple. 

By  another  charter  from  Charles  II.  bearing  date 
June  30, 1664,  the  former  was  confirmed,  and  its  lim^ 
its  extended  froto  latitude  36,  30,  to  latitude  29  inclu- 
sive, and  froin  those  pbints  due  weW  to  the. South-Sea. 

On  the  25th  of  July,  1 726,  the  lords  proprietors  by 
deed  duly  executed,  surrendered  to  the  crown  ali  their 
rights  under  these  charters,t  lord  Carteret  alone,  one 
of  the  number,  retained  his  ^hare;  and  it  was  after- 
ivardi  separately  aflotted  to  him  in  the  northern  parts 
of  the  province;  The  surrender  was  accepted  and 
confirmed  by  act'  of  parhament,  and  by  virtue  of  it 
Carolina  became  a  roy^l  government.  It  was  after- 
wards divided  into  two  provinces,  called  North  and 
,  Spiith'  Carolina,  by  a  line*  beginning  at  the  north  end 
oflonffBay,  and  running  thence  north -west  to  the 
latitude  35,  and  thence  due  west  to  the  South-Sea; 
iord  Carteret,  better  known  by  the  name  of  lord  Greti- 
ville,  had  his  part  laid  off  in  North  CaroUna. 
V  :  Cfeor^e  11:  by  letter^  patent,  bearing  date  on  theSlth 
oir  Jtme,  1732,J  eirctted  lord  Percii^  James  Ogle- 
thorpe and  others,  info  a  corporation  under  the  title  of 
tH^  ^^  Trustees  for  establishing  the  colony  of  Georgia 

*  in'Araerici,''  aiid  granted  to  them  and  tbek  successors, 
in  trust  ibr  future  ijetlle»,  all  those  lands,  cotttitries 
sind  territories,  situate,  lying  and  being,  in  .that part 
of  South-Caroliha  in  America,  which  lieb  £rom  ,the 

*  pdrthern  streAni  of  a  river,  there  cmnmonly  caUed  the 
l$ay4rinah,  alt  along  the  sea-coast  to  the  southward  iun- 

^f  IdtliiB  rtiost  southern  stream  of  a  certain  other,  sreat 
\\Tt^aifi6ir  dr  river  calledtheAlataimaba,  and  westward  from 
\'*:(ke  heads  of  the  said  YiV€fr»,  tespdetively,  in  direct 
^*  ItiitetdtheSpath-Seas/  Tht8cotintrywa»'er^  into 
'a  pifoVihce  called'"  Georgia,'^  aad  powers  was  given  to 

-=-^  Ai?e  gen.  report,  47         ffbia  U.  7*2/        ♦  IbicL  91. 97. 
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the  trastees  for  twenty-one  y^ars  to  frame  hws  aodr 
regulations  for  its  government;   after  which  j^U  the 
rights  of  soil  and  jurisdiction  were  to  vest  in  the  crowo.. 
Under  this  cliarter  Oglethorpe  took  possesion  of 
trustees  and  made  several  settle- 
^ar  1752,  the  trustees  by  deed  du* 
ered  their  charter  to  the  crown.* 
ne  became  a  royal  government 
iris,  in  1763,  Spain  ceded  to  Great- 
insacola,  and,  in  general,  ali  that 
Tierica  east  and  south-east  of  the 
id  a  hne  drawn  down  that  river 
B  sea,  was  estabUshed  as  the  west- 
British  dominions*! 
jssion  the  Britifih  government,  by 
a  proclamation  for  the  regulation  of  its  colonies,  bear- 
ing date  October  7,  1763,  erected   Florida  into  two 
governments  called  East  and  Wei^t.  Floridav  .  They 
were  divided  from  each  other  by  thp.ApalatcbicoU  . 
river;  and  the  latter  was  bounded  by  the  gulph :<of^ 
Mexico  on  the  south,  on  the  west  bv.  i^kes  Poptchapr^-r 
train  and  Maurepaa,  and  the  river  Mississippi,,  an^  op, 
the  north  by  a  line  drawn  from  that  part  oi  the  pver 
Mississippi  which  is  intersected  by  (atitvide  31 ,:  due;, 
east  to  the  Apalatchicola*    The  nortl^ern  bpufldary  of  ^. 
East  Florida  was  a  line  drawn,  fron?.  the  qonflupncq.o^. 
the  Chatahocchee  and  Flint  riv;ers,  where  tb^y   fprui^ 
the  Apalatchicola,  to  the  head  of  the  St  Mary  s,  *^ 
down  it  to  the  sea.  -  l    . 

Disputes  in  the  mean  time  haying  anseiji  between , 
the  governments  of  South-Carolina  and  Georffia,about 
the  lands,  lying  between  the  Alatamaiia  and  pf.  Ma- 
ry's, they  were,  hy  this  proclamatiqi^  annexed  to 
Georgia-I  whose  southern  boundary^  stitching  only 
to  the  Alatamaha  by  its  original  qhartef,.  was  thps  fi^r. . 
tended  to  the,  river  St.  Mary's.  .    ^ 

The  proclamation  also  contains  a  -clause^ "  Rese^f, 
ing  under  the  sovereignty,  protection  and    domiiuipii, 
of  the  crown,  for  the  use  of  the  Indians,  all  the  land 
and  territories  not  included  within  th^  limits  of  the 

•  Att.  gen.  fepcwt,  ^.    f  "See  an  extract  fh)m;the  trenW,  appendix  K«.  1.  * 
1 8e5  the  procknutifin,  appendix  Xo.  2. 
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governments  thereby  erected,  or  within  the  limits  of 
the  territory  wanted  to  the  Hudsons  Bay  company  ; 
as  also  all  the  lands  and  territories  lying  to  the  westward 
of  the  sources  of  the  rivers  which  fall  into  the  sea  from  the 
west  and  northwest^^^  and  it  forbids  "  the  governors  of 
ail  the  colonies  to  grant  warrants  of  survey ,  or  pass  pa- 
tents, for  any  lands  beyond  the  heads  of  these  rivers, 
till  the  further  pleasure  of  the  crown  should  be  known. 

When  the  first  British  governor  took 
West-Florida,  he  found  it§  limits  to  the 
tracted,  as  to  cut  him  offfrom  the  most  fert 
lands  aTid  even  to  exclude  from  his  povi 
cohsiderable  settlements,  which  had  beei 
it,  and  made  part  of  it,  vvnile  subject  to  tl 
vernment.  He  made  a  representation  o 
stances  to  the  crown.*  It  was  referred 
of  trade  and  plantations,  and  by  their  a 
vince  was  extended  to  the  north,  "  Bj 
from  the  month  of  the  Yazoo  river,  w 
with  the  Mississippi,  due  east  to  tne 
This  extension,  wl^ich  took  place  before 
was  not  made  by  proclamation,  but  by  i 
the  governors  of  that  province,  and  t 
sipns.t  They  went  on  to  exercise  ui 
grant  lands  in  the  country  thus  annexed  1 
mifent,  till  it  Was  .ceded  to  the  United  Si 
Britain,  if  thejeade  of  1785. 

When  the  British  colonies,  incl 
na  and  Qeorgia,  dissolved  their 
m6ther  country  in  the  year  J  77( 
seli^es  into  independent  states,  t 
should  hold  by  its  former  limi 
sljoiild  jJosscss  the  same  extent 
belonged  to  it  white  a  colony.  ^ 
reaffily  consented  to ,  for  as  the  li 
Dies,  as  Massachiisetts,  Connectic 
sylvania,  Virginia,  North-Carolina 
Ge'6r*gia,  included  a  great  extent  i 

••  Sec  procUkmation,  appendxt  No.  3.  f  See  appendix  No.  4! '  An  extract 
from  the  infltni«tion8  to  governor  Chester.  It  in  not  known  that  any  copy  of 
*iiy  other  of  these  instructions  or  Q07nmM»iou  exist .  in  Ameriea.  S«e  aImt 
AU.  gen.  report,.  21. 
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while  otheiB^  aai  New-Hampshire,  Rhoderlalan^,  fFersey^ 
Pelaware,  and  Mar}^land,  possessed  little  or  nooe^.thQ 
latter  contended  that  these  unsettled  lands  s^oum)^ 
considered  as  a  common  j^roperty  among  all  the  siate^ 
and  appropriated  for  tbeir  mutual  benm;  and  somp 
of  them,  particularly  Maryland,  refused  to  acce^ff  lo 
the  union,  until  some  of  those  states  which  po$s^e4 
the  most  extensive  limits,  should  relinquish  a  part  of 
their  claims  for  this  purpose*  This  was  at  length 
done;  Massachusetts,  Connecticut,  New- York,  and 
Virginia,  made  relinquishments,  retaining,  howevei; 
very  considerable  portions  of  the  land  in  .que^Q% 
The  articles  of  confedcratioa  were  then  ratified,  Iqavr 
ing  all  those  states  which  had  made  no  relingiui§|i- 
ment,  in  the  quiet  possession  of  the  whole  terni|i)^y 
comprised  mthin  their  ancient  limits.  Of  this  purij- 
ber  was  Georgia ;  which  was  so  far.  from  ^elincjuislf- 
ing,  that  on  February  7,  1783,  she  passed  an  ^ct  a^h- 
sertiqg.that  her  jurisdiction  and  right  of  soil  exieiid^ 
"overall  the  coimtry  between  the  Mississippi,  ^HeM^ 
laotic,  the  sourthern  boundary  of  the  Um'tea  States^j.^ 
established  by  the  treaty  of  peace^  and  the  sou^ejrti 
boundary  of  North-Carolina.!'  .    /     ,.\,'\\ 

By  another. act,  passed  I'ebruary  7.  17^4,  sHetpro- 
ceeapd  to  exercise  the  riglit?  whiqh  shehad  ,thu3.as- 
aerted^ .  Jt .  was  ^hereby  enaqted  "  That  aU  the,  coun- 
ty coptalned  within  a  line  to  fee  drawn  down  the  'At|^- 
awsippi^firom  where  it  receives  tlie  Yazoo,  till  it  int^r- 
S!^cis!the,31st. degree  of  North  latitude  ;  then  due  east 
^a^  far  as  the  lands  miglk  be  found  to  reacK,  which 
had  at  f^  time  been  relinquished  by  th(p  Indi^nsj 
.then  along  the^  Une  of  relinquishment  to  the  river  Va- 
zoo,  ai\d  down  it  to.  its  mouth,  should  be  erected  iflto 
a. county  called  Bourbon,  and  that  when  the^laild- 
.  office  should  be  ppened,  all  per^ns  previously  settled 
there  should  have  ^he  right  of  preempjLion  ,4,  PR^ 
fourth  of  a  dollar  per  acre.      /    ,  ,  \     '. 

Under  this  act,  commonly  cajlled  the  ^ourbon  Coun- 
ty act,  no  settlements  were  p^r..ma,de.  Th^  relin- 
quishment of  land,  which  is  spoken  of  in  it,  tiok  place 
at  Mobile,  in  May,  1777,by  virtMc  of  ?i  treaty  between 
the  Choctaw  nation,  to  whom  Aat  covmtry  then  be- 


Digitized  by  VjOOQ IC 


363 

longed,  and  tbe  British  superintendant  of  Indian  af- 
fairs, and  was  conftrmed  by  the  treaty  between  thos6 
tndians  and  the  United  States,  held  at  Hopewell,  tfn 
the  3d  of  January,  1786.  ft  extended  from  the  moiith 
of  the  Yazoo  110  miles  down  the  Mis^ssippi;  at  the 
upper  end  it  was  15,  at  the  lower  60  mfles  broad- 

About  the  same  time  a  dispute  arose  between  th6 
states  of  South-Carolina  and  Georgia,  respecting  theh* 
boundaries.     South-Carolina  contended,  that  as  the 
original  boundaries  of  Georgia  were  the  rivers  Savan- 
nah and  Alatahama,  and  lines  drawn  due  west  from 
their  sources  to  the  Mississippi,  all  the  .land  lying 
south  of  the  Alatamaha  and  of  a  fine  dmwn  doe  west 
from  its  source  to  the  Mississippi,  as  far  as  to  the  north- 
ern boundary  of  the  Flbridas,  continued  to  be  a  part 
of  the  jirovince  of  South-Carolina,  but  of  which  Geor- 
gia was  taken :  and  that  when  the  British  crown,  by  its 
firoclamation  of  October  7, 1763,  annexed  to  Georgia, 
all  the  lands  lying  between  the  rivers  Alatamaha  and 
§t.  Mary's,'^  it  metetnt  only  the  lands  actually  between 
tho^e  riveys  below  their  sources,  and  not  such  as  lay 
above  those  sources ;  and  between  lines  dmwn  from 
them  respectively  west  to  the  Mississippi ;  which  tract 
of  country,  of  course,  even  after  the  proclamation,  still 
continued  a  ^art  of  South -Carolina.     Georgia,  on  the 
^bontxaryjj  maintaibcd  that  when  the  proclamation  an- 
nqied  'to  its  governmerit  ^  all  the  lands  lying  between 
the  nvers  Akitamaha  and  St.  Mary's,  it  meant  to  in- 
clude n6t  merely,  the  tract  of  country,  which  lay  be- 
tween those  rivers,  below  their  sources,  but  also  the 
whole  territory. held  by  the  British  crown  between  the 
Qorthern  boundaries  of  the  Floridas,  as  established  by 
me  same  proclamation,  and  the  aiident  southern  line 
of  Georgia.    This  dispute  was  referred  to  congress 
under  the  articles  of  confederation  by  a  pethlon  from 
Souih-Carolina.^    A  court  was  appointed,  and  a  day 
fixed  for  a  hearing  between  the  two  states.    But  thiey 
afterwards  agreed  to  withdraw  the  petitioh  and  dottle 
the   matter  oy  hegociatibn.f    Their  Coihniissioners 
.inetat  Beaufort)  in  South-Carolina  for  this  purpose ; 

"  '*.TouniaUofCbli.'vo!.x;>.  W*   '     f  Jour 'Con..'VoJ.-*l  p.31^  *'     »» 
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and,  on  the  24th  of  April,  1787,  aneed  on  a  conven- 
tion by  wHidi  thgt  state  relinquish^  the  claim.  6n 
the  29th  of  Febni^i^,  1788,  this  convention  was  ratifi- 
ed by  an  act  of  the  legislature.  It  had  previously 
been  laid  biefore  congress  and  filed  among  tne  official, 
papersof  the  United  States,*  *   ' 

Oil  the  21st  of  December,  1789,  the  legislature  of 
Georgia  passed  an  act  for  selling  all  Ibis  cduntry,  from 
^  mouth  of  Coles  creek,  whifeh  U  a  Uttlie  above  the, 
Natches,  to  latitude  35,  and  firotn  the  Mississippi  to 
tiie  Donbigby.  Two  companies  were  to  be  the  piir-j 
chasers,  one  called  the  South-Garolina,  the  other,  the* 
Virginia  Yazoo  coraps^ny ;  and  they  wiere  allovved,  a 

f)re-emption  of  two  years,  on  their  making  the  stipu-t 
ated  payments,  within  which  periods  the)r  were  to  re-, 
c^ive  grants.    But  a  dispute  navii^  arisen  between 
them  and  the  stale  about  the  mode  of  pavtnent^  tlie 
pre-emption  expired  without  payments,  having  actu- 
ally been  made,  and  no  gmnls  were  passed.f  >    .. 
On  the  7th  of  December,  1793,  a  represenlatfon"; 
>vas  presented  to  the  court  of  Spain  on  the  part.6f ". 
our  government,  in  which  the  dispute  between  ^us ' 
and  that  power,  respecting  boundar^,  was  stated,. and 
our  claim  supported.     This  repreiseritation  insists  oft  . 
the  latitude  31,  as  the  southern  bouh<iaiy  of  Georgta^' 
and  rests  our  title  to  the  disputed  territory  vphich  lay., 
above  that  latitude,  entirely  on  the  right  of  state. f" 
Indeed  it  is  of  rniportancb  to  remark  here,  that  in  the . 
whole  progress  of  this  dispute,  which  being  definitive- ^ 
ly  settled  by  the  late  treaty  between  the  United  States 
and  Spain,  need  not  now  be  discussed,  our  govern- . 
ment  held  up  the  right  of  the  state  of  Georgia  to  the 
territory  above  Rttitude  31 ,  as  altogether  indisputable, 
and  made  that  right  the  sole  foundation  of  its  own'pre- 
tensions.^ 

On  the  Seventh  of  January,  1795,  the  legislature  of 
Georgia  passed  an  act  for  selling  parts  of  the  territory 

*\(A.  xii  p.  150.  See  also  appendix.  No./,    f  See  the  act,  appcoda^Kp..  t. 
♦■r^de  appendix  No.  9-*ali'extr»€t -from  the  repftsehtation.    ' 
^See  appendix  No- iO— An  isi^traQi  fromthertporVof  tH^'BtttTtaiyfif  '.' 
State  to  the  President,  which  was  the  fiasis  of  tlio  instruction^  \p  jtiie  canv;    * 
missi<m«sat  Mudrid.         '  .       .  <       • 


Digitized  by  VjOOQ IC 


365 

ob^  (he,]Vfississip(M^  abipve  latitude  51,  to  several  com* 
^aoies,  one  of  whi^h  was  called  the  tapper  Mississippti 
and  another  the  Geoj^gia  company.  These  are  tUe 
coriipanieA  whose  rights  are  the  subject  of  the  presc  1 1 
ihvestigation.  The  land  allotted  to  the  first  wa|  dir 
rected  to  be  bounded  bv  a  line  /^  Beginning  at ^le 
Mississippi  river,  where  tite  northern  boundary  line  pf 
this  state^  (Georgia,)  strikes  the  same  :  thence  aioi^ 
the  said  boundary  line  due  east  to  thje  Tenessee. river; 
thence  along  the  said  Tenessee  river  to  the  mouth  of 
Bear  Creek ;  thence  up  Bear  Creek,  to  where  the  par- 
rallel  of  latitude  twenty^five  British  statute  miles,  ^9^1> 
of  the  northern  boundary  aforesaid,  strikes  the  s^m^.;, 
thence  aloug  the  said  last  pientioned  parmilel  of  faii- 
tude,  a^croas  iTombigbj^  or  Twenty  Mile  creek,  d w 
v^est  to  the  Mississippi  pver ;  thence  up  the  middle  of 
the  said  river  -to  the  beginning* '^  The. boundaries  o.f 
the  Georgia  company  wefre  a  hne,  *^  beginning  on  tbe 
Mobile  Bay,  wh^rfe  the  latitude  31  degrees  north  of 
tH'e  equator  inters^^cts  the  same,  and  running  up  the 
saii)'  Bay,  t  ake.  Tensaw;  thence, 

up'the^said  Jabama  river^  incjud:. 

irig'Cdrrys  s  thpreiq^  thenpe  up 

the  Alabam  the  Coosa  an4  .Dau- 

fdske  rivers  .  ^  _  Ja  river,  above  the  big 

sh^als«  io  where  it  intersects  the  latitude  i34  degree^ 

t  COUJB^  to  tl^ ' 
die  of  the  said 
;e  a  dup  east 
the  middle  <4 
be  Alabama  ; 
vei;  to  Mobile 
'  to  the  place. 

VI  uegiuiuiig.' 

It  ,was  provided  that  the  companies  should  each 
make  a  cei^aih.  deposit  of  money^  on  account  of  the 
purchase  money  or  th6  lands,  in  the  treasurv  of  the 
state;  and  that  on  their  producing  receipt^  from  the 
treus^ei'  for  th^e  deposits,  the  governor  should  give 
them  grants,  taking  at  the  dame  time  mortgages  of 
thelands  to  secure  the  remaining  payments,  which 
were  to  be  made  on  or  before  the  fiist  of  November 

VoK  v.— N«.  XIX.  2  A 
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following.  In  case  of  failure  in  these  payments,  the 
mortgages  were  to  be  instantly  foreclosed, the  first  pky-^ 
meats  to  be  forfeited,  and  the  grants  to  become  void. 
It  was  also  prdvided  "  That  the  lands  to  be^  convey- 
ed by  virtue  of  the  act  should  be  free  from^  taxiifion 
till  the  inhabitants  of  them  sho^uld  come  tdbe  repre*- 
Sieoled  in  the  legislature  of  the  state,*  ♦     ;i 

The  deposits  were  made  accordmgly,  ^nd  the^  grants 
passed  in  pursuance  of  the  act.  Before  the  m&toi 
Kovember,  the  final  payments  were. completed^  and 
the  mortgages  taken  up*  The  companies  afterwards 
proceeded  to  sell  parts  of  this  land  to  various  persons 
in  New- York,  Massachusetts,  South-Caroliisa,n  and 
elsewhere,  for  valuable  consideratioijSi  *    . 

It  must  be  remarked  that  previous  to  this  actj  Ihe 
various  companies  had  made  formal  proposals  tot  tbe 
legislature  for  the  purchase  of  the  ^anos;  ;i  whidi  wire 
accept^  and  a  bill  passed  through. bpth  houses ^ac-^ 
cordmgly,  But  the  governor^  judging  these  terms  hot 
sufiicieatly  advantageous  to  thje  state,  i^usedfais  ias*^ 
sent  to  the  bill,  and  stated  his  objections  at  largJE^»  Ai^ 
other  bill  was  immediately  framed  so  a$  toobhriatetik' 
most  material  of  these  objections.  .  It  was  p^sed^  and) 
recieived  hi$  sanction-t  4.         i 

The  whole  sum  of  money  paid  into  the  treasury^ioCl 
Georgia,  on  account  of  these  purchases,  was  five  hun-' 
dred  thousand  dollars*  Of  this  sum  one  hundred^ 
thousand  dollars  were  appropriated,  by.  kiws  of  the^ 
state,  distinqt  frqm  the  abovementiooed  aet,  aod  piir4 
suant  to  those  appropriations  were  actually  expencbd 
in  the  course  of  the  year  1 7964  •  ; 

On  the  13th  of  February,  1796,  the  repealing  iaoft 
was  passed.  This  act,  howev^,  makes  no  mention  o^ 
repealiag  that  of  January  7,  1796,  but  after  stating^  va«-J 
rious  objections  against  it,  declares  that  it  wa$<or^gt-i: 
nallyvoidj  and  directs  such  pait  of  the  money  paidiife 
under  it  as  then  remained  in  rthe  treasmy,  .tiv  be  are- 
funded  to  the  purchasers,  provided  they  should  apply 
for  it  in  the  course  of  eight  months ;  otherif^jse  to  tie? 

•  See  tbf  ^ct,,  ^pp«n4i«  No.  1 1,  t  See  fqip^dix  No  1%  flMat  ^  th^rt- 
pc4mgi9Ct,^^iph.repitfistby^G;i)^  *  See  aftpcRdix  No.t  13-  t6«v«inar 
M;itti&cw*s  commimiciUion  to  th£  l^pialalure.       •  ''    u    ti-^ii.^ 
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forfmtcd:to  the  state,  and  in  the  m^an  tkne  to  remadfi 
in  the  treasury  at  their  risk  and  expense.  No  pror- 
sion  is  made  for  the  reimbursement  of  that  part  which 
had  been  expended  for  the  use  of  the  state.^  In  this 
situation  the  affairs  now  remain.f  v 

J^rom  this  view  of  the  subject  it  seems  sufficiently 
clear  that  tio  part  of  this  country,  above  a  hne  drawn 
due  east  from  the  mouth  of  the  Yazoo  to  the  Apalat- 
chicola^  belonged  to  the  United  States,  at  the  time  of 
the  sale.  This,  it  is  believed,  will  appear  in  a  satisfac- 
tory manner,  from  ah  attentive  examination  of  then: 
claim,  under  all  the  points  of  i4ew  in  which  it  seems 
capable  of  being  presented. 

There  are  'but  three  foundations  on  which  the 
d^msofthe  United  States,  in  this  country  can  rest. 

In  the  first  place,  it  may  be  contended,  that  those 
clauses  in  the  ptoclamatioti  of  1763,  by  which  the  sale 
and  settlement  of  land  in  the  colonies  were  restricted 
to  the  hiads  of  the  rivers  falling  into  the  Atlaritic,  froni 
the  west  and  north-west,  did  in  fact  curtail  the  extent 
of  tlie  colonies,  and  reduce  them  from  the  Mississippi 
to  a  line  drawn  from  north-east  to  south-west,  through 
the  heads  of  those  rivers  :  and  that  this  line  having 
thus  become  their  western  boundary,  all  the  lands  be- 
yond it  must  be  considered  as  waste  territories  of  the 
crown,  not  subject  to  any  colonial  jurisdiction ;  in 
ivhich  case  they  must  have  been  vested  in  the  United 
States^by  the  cession  from  Great*Britain  in  the  treaty 
c>f  peace. 

In  order  to  decide  how  far  this  principle  is  well 
founded,  it  will  be  proper  to  advert  to  the  words  of  the 
proclamation  itself;  to  the  manner  in  which  the  Brit- 
ish government  acted  under  it  before  the  revolution, 
and  to  the  construction  which  it  has  received  from  the 
several  states,  and  the  government  of  the  United 
States,  since  they  became  independent.  ^ 

From  a  careful  review  of  the  proclamation  itself, 
and  a  comparison  of  the  various  parts  with  each  othet,' 

*  Bee  appendix  No  14    The  ret)e«lir[$^  act.        f  The  convention  wlJich 
met  afterwards,  foMhe  purpose  of  revising  the  constitution  of  the  state,  was  . 
paid  from  this  fund.     This  was  a  virtuftl,  but  complete  coflflrmation  of  the 
contract,  hj  the  convention  as  far  as  it  had  power  to  confirm.    Scc  appendix 
No.  13.    The  governor's  communication  at  the  end. 
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it  seemd  efident  that  the  clauses  in  qaestioo  wiie  in^ 
tended,  not  asa  reatrictioo  of  the  tenritorialBmilB<if4ke 
colonies,  but  an  instruction  to  the^  governors  respecting 
the  timeyplacey  and  manner ^  ofgramting  kmds  andmrnk- 
ing  settlements. 

The  proclamation  appears  to  have  had  five  objerts 
in  view.  1.  To  erect  certain  new  eovemmebts<u«i- 
posed  of  the  territories  which  Great-Brifeaiii  iMd 
recently  acquired  by  her  treaty  of  peace,  with-  FraMe 
and  Sf]^in.  2*  To  annex  certain  additional  tenriCorfbt 
to  some  of  the  governments  then  existing.  3w  Toje- 
ward  the  land  and  navs^  forces  of  Britaiii,  whieh^faid 
served  in  America  during  the  war,  by  an  attotrndnttof 
land  in  the  colonies.  4.  To  protect  the.  Indiaiistiitike 
safe  and  quiet  possession  of  such  lands  as  it  wn  though 
proper  to  reserve  for  their  use :  and  5^  To  regulate 
trade  between  them  and  the  colonists.  ISiere  i^lM> 
hint  of  an  intention  to  restrict  the  limits  of  the  icdioijles 
by  a  line  drawn  through  the  heads  of  the  iivent,  or iin 
any  other  manner.  Had  that  been  the  int6|itK>if  bf  Jhe 
Eritbh  government,  it  would  probabl)r  have  bebiyicaL- 
pressly  declared ;  it  having  always  heen  ils  mwisce 
to  make  akeratioiis  in -the  boundaries  4if^ito  pns^iates 
in  a  very  express  and  solemn,  maimer,  and  tisaa^vi 
ooQsequence  of  repreeent^ioiis  fiomthe  boantof^rafle 
and  plantatbns.  This  was  the  case  in  the  eittei^dkm 
of  (Moigiato  the  river  St  Mary'sy  by  this  veJvy^^rockt- 
mation,  attdof  West  Florida,  to  the  mouth;  of  ifteii&dste 
afterwards;  both  of  which  took  place  in  cbns^upoce 
of  recommendations  from  the  board' of  traLbu4>t  ^^It 
being  intended  abo  to  extendthe  govermnent»'<tfjHo- 
va^Scotia^  and  Newfoundland^  the  extensiahs^m^e 
made  by  this  proclamation  in  the  meet  exprtftoticnd 
fornlal  manner^  It  does  not,  therefore^  seenb  iibthe 
least  degree  probable,  that  so  important  a  measweuas 
the  catting  off  one  half  of  all  the  colonieSy'thoBevlat 
least^  which  wereroyal  governments,  if  intended,9h6ifld 
.have  been  left  to  mere  implication;  to  eKpressfidbs 
wldch  eveii' taken  singly,  oMiy  bear  a  vcrjr  different 
iinportj'  .1  ■:•.-..  •  .  ^ 
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.  -^ilie  dauBQd  vhiob  contaiii  th^e  e^tjirestiom^  anie 

^  6oidiB$d  to  the  fourth  object  of  the  prodamatiop^  which 

timy  tiippear  to  have  had  solely  in  view,  nau  ^  To  put- 

.tejct  Ihe  locUans^  in  the  safe  and  quiet  possessiDD  of 

such  lands  as  it  was  thought  proper  toareserve  for  their 

>iise^''     They  are  intioduced  by  a  preawMs^  Which 

^stales^  ^^  That  it  was  just  and  reasonable^  and  essential 

ti>  tbe.iirtefests  aad  security  of  the  British  gOYermnent 

Mid  its  colonies^  that  the  several  nations  cur  tribes  t)f 

IndiattSi  with  whom  it  was  connected^  and  wlur  tived 

^^ttnderitd  potection^  shoidd  ncA  be  disturbed  or  mo- 

*  lasted  ia  toe  |)osaession  of  such  parts  of  itfi(  dcttnoions 

t  and  .tenistories,  as  notharmg  been  oeded  tO)  or  pw- 

<  <basedibyit,  were,  reserved  Ui  them  €ir  aay  afthfem  j» 

t  thm  hmUingguiMnds*^^    Inerder  to  prevent tlusda- 

r  Ulrbwceatid  molestation^  vaiious  measures  are  adopt- 

ccL   ^liBt,  the^govcOrooBs  of  Quebec,  East  Florida^  elitd 

'  Wett  Florida^  ^ethvee;  new  governments,  are  forbid- 

/deo  tD.grant  any  warrants  of  survey,  or  patents  fbr 

.  laiida^  bi^ond  tlte  boitnds  of  their.respeetive  govern- 

4iaent9%''    Secondly^  the  governors  of  the  oth^  cob- 

.  nies  ardbrbiddkn,  ^  ForXhe  present  and  untU  the  fur- 

\  thdr  fteBsureot  ike^^tamn  ^umtd  be  knoumy  to  grant  war- 

i-aiits  ti^sarvey^ocpasY  patents  for  any  lands  Aewm^  the 

.  heads. drMmrce^Qi  oHifof  the  riversy  which  fM  into  the 

Mlantic  ocean^  from  the  westy  or  north^eest;  or  upon 

any  landbj  nduob  noft  'having  been  ceded  to,  or  pur- 

o.obaBed  bv  the  crown,  were  reserved  to  the  Indians  or 

any  ^f  tWnti    Thirdly,'  all  ^the  lands  not  included 

^  within  the  limits  of  tiiedireenewTOveromentSy  or  of  the 

JiiidsonsBay  Company;  and  ^^ all  the  lands  and  tenri- 

tories  lying  to  thewestwardof  the  sourbes  of  the  rivers, 

r  tWihic^  fail  into  the  sea  from  the  west  and  north-west,'^ 

WQie  declared  to* be  re3erved,^r  HiepresetU^  under  the 

^  sev^ffoignty,  protection,  and  domimon  of  the  crown, 

:  fos  -th^use  of  the  Indians.     And  all  persons  were  for- 

i  bidden  tfivom  making  any  purdbases  or  settletnents,  or 

•  taddng  possession  of  any  lands  within  those  reserva- 

liorts^  I'ourthlyv  all  Npersons,  who,  either  wiliully  or 

inadvertently,  had  seated  themselves  upon  any  of  the 

land  so  reserved,  or  upon  any  land  which,  not  having 

beeit  ^ed  t^,  or  purchase  by  the  drown,  were  stiB 
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reserved  for  the  Indians,  were  ordered  immediateljr 
to  remove.  And  fifthly,  it  was  provided  that  in  future 
"  no  private  person  should  presume  to  make  any  pur- 
chase from  the  Indians  of  any  lands  reserved  to  them 
mithin  those  parts  of  the  colonies  wliere  the  crown  had  al^ 
lowed  settlement,  but  that  if  the  Indians  should  at  any' 
time  be  inclined  to  sell  such  lands,  they  should  be 
purchased  only  for  the  crown  and  in  its  name,  atsom^ 
public  meeting  of  the  Indians  held  for  that  purpose,  by 
tlie  governor  of  the  colony  respectively  within  which 
they  lay.  And  in  case  they  should  lie  within  the  lirmt» 
of  any  proprietaries,  then  conformable  to  such  instmc-^' 
tions  as  the  crown  or  the  proprietaries  should  give.'' 

On  these  regulations  it  is  observable,  in  the  first 
place,  that  they  are  all  parts  of  a  system,  the  avowed 
object  and  scope  of  which  was  to  protect  the  Indians^' 
not  to  alter  or  abridge  the  limits  of  colonies*     To  this 
object  all  of  them  were  important;  nor  was  that  which 
respected  the  lands  west  of  the  heads  of  the  rivers  less 
so  than  any  of  the  others.    As  those  lands  lay, at  a* 
great  distance  from  the  settled  parts  of  the  coiomesy 
they  were  beyond  the  reach  of  protection  from  the  co*- 
lonial  governments ;  and  it  was  therefore  impartuit 
that  they  should,  while  reserved  for  the  Indians,  be  ta^ : 
ken  under  the  immediate   protection  of  the  crowoj 
which,  possessing  a  military  force  upon  the  frontieis^ 
could  more  readily  and  effectually  repel  those  inroads 
and  encroachments,  which  it  was  the  object  of  this ' 
system  to  prevent.    The  land  below  the^sourcesof  the- 
rivers  on  the  contrary,  being  nearer  to  the  seats  of  the 
colonial  governments,  might  derive  the  necessary  pro- 
tection from  that  source. 

As  to  the  terms  "  sovereignty  and  dominion  of  the ^ 
crown,"  which  are  applied  to  the  lands  above  tbe 
heads  of  the  rivers,  they  mean  nothing ;  for  ail  parts  - 
of  the  colonies  were  equally  under  the  sovereignty 
and  dominK>n  of  the  crown,  the  proprietary  govern- 
ments excepted.     Even  they  were  so  to  many  intents, 
and  where  they  were  exempted  from  sovereignty  bf" 
their  chavt^rsy  it  w^  not  i/>  the  power  of  the  crown  to 
bring  them  under  it  again  by  a  proclamation.        *  'N* 

It  is  to  be  remarked,  in  the  second  place,  that  this 

Digitized  by  VjOOQ IC 


371 

'^sovereignty,  protection,  and  dominion''  were  only  to 
be  "fi>r  the' present,"  and  while  the  lands  were  '^  re- 
served for  the  use  of  the  Indians."  It  was,  therefore, 
a  temporary  regulation ;  not  a  permanent  change  in 
the  linritB  of  a  province j  and  was  to  cease  as  soon  as 
the  Indian  should  think  fit  to  relinquish  the  lands,  and 
the  GYoWn  to  permit  the  settlement  of  them.  They 
were  then  to  be  under  the  government  of  that  colony 
within  whose  limits  they  lay  ;  to  form  part  of  it  as  be- 
fore. 

The  same  remark  is  applicable  to  the  prohibition 
s^ainst  minting  warrants  or  patents  for  lands  above 
the  heads  of  the  rivers.  It  was  only  **  for  the  present" 
that  they  were  prohibited :  which  shows  that  the  pro- 
hibitioii  ^vasa  temporary  regulation  only,  the  lands 
stiU  continuing  a  part  of  the  colonies  respectively  to 
which  they  belonged  before,  and  the  governors  of 
which,  when  the  prohibition  should  be  removed, 
would  go  on  to  grant  the  lands  as  formerly. 

It' is  remarkable  in  the  third  place,  that  the  proclama- 
tion speaks  of  "  lands  reserved  for  the  Indians,  within 
those  parts  of  the  colonies  where  the  crown  had  thought 
proper  to  allow  Settlement,"  and  those  lands  when- 
evef  the  Indians  should  be  disposed  to  sell  them,  were 
to  bepurchased by  the  governors  in  the  name  of  the 
crowff  and  for  its  use.  Settlements  were  therefore 
permitted  in  parts  of  the  colonies  where  the  lands  had 
beeo  reserved  for  the  Indians.  This  could  apply  only 
toktnds  below  the  heads  of  the  rivers  which  had  not 
been  ^tffchased  or  ceded :  for  above  the  heads  of  the 
rivets^  settlement  was  absolutely  prohibited ;  and  it 
proves  that  ^to  feserve  lands  for  the  Indians,"  did  not 
take  them  out  of  the  limits  of  the  colony.  There  were 
Siho  parts  of  the  cohnies  where  settlement  was  forbid- 
den. This  could  apply  only  to  the  lands  above  the 
headS;  of  the  rivers  ;p|c)r  below  them,  settlement  was 
permitted,  provided  tlie  land  was  previously  purchased 
trem  the  liKlians/  Consequently  the  lands  above  the 
hea^  of  the  rivers,^t}iough  reserved  for  the  Indians  un- 
der the  special  prote(5tit)n  of  the  crown,  and  forbid- 
den to  be  settted  withontitse(xpressH€enfee,Vere  nev- 
ertheless considered  as  ^^  parts'  of  thfc  cotottie^i"  "^Wa- 
inrwhGte)fQ£Eier*ik(iit9 they  lay;  *' 
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MiysendB  t0fl)e.tlw^tfa«l4)eih'itoritithite^  teifaM 
6f4b^»cdbniqs,  rthe^bltier  m\f^  ItafiMtml  iw*M!Wi< 
they./cc^he  piurobase^ ikin^tte»iiMm»><mtfA[^^ 
bly  to  the.estebMh«(iii^adkitiodB>t'  c^ 
kevrairei  iii^Bg  the  •  ^iatMds :  «ight  tre^  •  ooiM\  tkAhe 
seiilediM  purdutsed  without  ttw  ^MprM#)t)iHttJri9lf 
tBtkeiCKmn :  ^  teadoas  of  ^i^vkich  di^tititenfeaatif 
beffltMflltedatabove^aiiil  uide«t]  aw«stiAolfiti^<^ 

Itlis^  be  obs^rv:edtiFtbeias6^e{  ihttt  th«i«)^ 
ticdois  exteiHl  to  fdl  the^&olollle8):bothvY^at^«^^t«q 
prietBiy*:  some.of  jvrhieh  last  d^dcripKiflll^'^^ 
Beimsj^hraiiia,  poasessed  j^tensmd^  tBtriMnte^bt) 
AieheadsW  the  rivevs,  which  faAt  ii^llbefqim 
frdiu'tk^  west  and  nojrtfa-w6sti    'Atthottgh>l!tM^><A^<^ 
Mgbt^  and  (requentl/  did^^eitetiitoag^feneMltM^^ 
tendiQgpo^eTovirtbepmjmetaiy*gto^^l^  "*" 

«  Its  Mmt  cokmies^  might'>r^lsite  Ittfieir  trA^df/^ 
t^tth^  Indians^  and  prescx^be  tlhif'nteM^i^flP  m 
l^ds  shmiid  be  purofaadedot  sailed  ;^^^e^M&hitf 
neithbr  faad,  or^  ckinieda  tfdit  to  aifer^  i!MidiVe«^Gtt<i 
tdi^*tbeb  iisiats.  Thb  is  ^vMr^frbtii  tb«  ivHi^  t%]U6^ 
oCits  ooiAluct^  TOpedtii^  the  edlofii^s,  a^  \^lPa!^4Mtf 
tkfe  oatucie.  of  the  propitcrtaa^  ch^rtet^  -  tK^ihiiMV^tf^ 
which 'being  in  the  nature  ift  ^rahts  itaVe$<6*'jtfi«i 
pvej^eton  wkh  tinr  right  of  sail '    this'  i\»fl  ^M 

Srojivti^cotild  no  more  take  fmm  tbert  tiftiaf  n  o^^jMdf 
^priMr&ipdividuald  of  any  otiier'  property  whfcR  ^t^ 
pbke^siMl,  and  sceorditigiy  we  have^*BriHhat  ftiiet^f 
meddted  ^th  the  Virginia  territc^  ufltU  ^h'e  tid^atiyV 
charter  hbd:  been  (e^ly  vacated  tyjra  quoWart^Htbr 
NtmMBas  it  till  ^ter  <hef  coUflcfl  of  ftyrtiotitii;*^Hh\^' 
l(ffd»^^ita^i^ietei>s  of  Cardiitdi^  ahd  Ihe  trusted  of  (Jefflf^' 
gia^d^  respeotif^ly  sarrendered  then*  chaiter^j  (ttkl 
the^eromi.pmceededOo  make  "any  dhpt^^on  of  ^c9F 
teraitories;^  k  eari  bttdiy  be  ptei^unied  thM  ft  W6'tflfl*' 
sir snddoflBf  have-  departed  froni  Itft - i^^on^tant  'm^bdai 
of  ixMaot^  and  fifom  the-kfioivn  pritieij^l^  of  its  ld#i^.^ 
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«lo«tt*nipt  regulatioiis  by  which  tbe  proprietaiy  go- 
Frmairnf  of  PenasjiTania  would  hiai^  been  deprived 
It  once  of  neariy  liatf  its  territories.  Yet  this  musl 
hsentheen  the  effiA:^  of  the  clauses  in  Question,  had 
tiiey  beeft  oooBidefed'^aa^a  restriction  of  limits,  rather 
thaatempomry  instructionsrtto  the  ^vemors. 

M  It  is  moreover  an  invariable  rule  in  the  exfiosition  of 
Ipged  acta,  that  in  case  of  ambiguity,  any  construction 
by  whicb  they  can  be  rendered  conastent  with  right 
is'to  J^:  preferred.    But  to  consider  these  dauses^s^ 
a  restriction  of  boundary,  would  render  them  direcUy^ 
ra^ipant  to  the  pltin  and  acknowledged  rights  of  thc^! 
piopnetary  governmentsw     Whereas  to  regard  them.  J 
1^1^  ai  instructions  to  the  governors,  respecting  the 
t^e  and  manner  of  making  seitleo^nts,  will  recon- 
eifa»  tbem  equaUy  to  the  rights  of  the  proprietors  and 
of. the  crown:  and  this  is  tlie  intention  with  which  the 
pmdwaation,  considered  in  itself,  and  taken  under  aU 
tj|>?«e  poiats  of  view^  appears  to  have  been  made* 

.  Xhe4»Mistruction  thus  obviously  deducible  from  th^ 
worda  and^  tenor  of  the  instrument  itself,  is  strongly 
fluppcffted  by  the  conduct  of  the  British  government, 
h^fw  A^  reVokUion.  It  must  here  be  repeated  and 
cgypstftntly  keptin  view,Hhat  these  provisions  extended, 
QQt,  only  to  South-Carolina,  and  Georgia,  but  to  all 
tl^  poloniea  whose  territories  lay  above  and  below  the 
h^fids  of  the  fivers,  f^BilUng  into  the  Atlantic,  from  the 
west  ^and  nprtb-west..  Of  this  number,  >vere  New« 
Ydicki  Pennsylvania,  Virginia,  and^  North-CaroUna'; 
besides  South^CaroUiia^  and  Gecnrgia.  It  is  perfectly 
w^U  koown  that  between  the  proclamation  of  176oy 
an^  U^e  ievoliition«  at  a  time  wbei»  the  Briti^  govemr 
n^nt  still  subsis^ea  in  Vir^ia,  she  extended  ner  set^ 
dj^ents  beycHid  the  heads  of  the  rivers,  falling  into 
tbjp,  ,j^tlantic*  Maiiy  of  the  settlements  of  Holston^ 
New-River^  Greenbriar,  and  .other  waters  falling  into 
tl^  Ohio,  werie  of  this  description,  and  they  were 
ma4ejngjt  only  with  the  permission,  but  utider  the  mn 
thority^of  the  British  government  It  is  hot  known  at 
wl)at  tin^e  the  gmnts  of  land  wane  made,-imder  wfaick 
these  settlements  took  place,  but  it  is  perfectly  certain 
that  the  settlemeatatkemsetresifQre^  always  coteidi^ 
Vol.  v.— No-  XIX,        3  B. 
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ed,  as  well  after  th^  proclamation,  as  before,  aS  hmng 
part  of  Virginia,  and  that  the  laws  were  adminitt^i^ 
ijUhem,  under  the  authority,  and  in  the  nam^  of  its 
colonial  government.  This,  it  is  most  evident,  cook! 
not  have  been  the  case,  had  the  proclamatidti  of  176S, 
been  considered  as  curtailing  the  colonies,  and  re-» 
stricting  them  to  a  line  drawn  throu^  th^  heads  of 
the  rivers.     In  that  case  these  settlements,  so  far  (toid 

foin^  on,  and  increasing  under  the  government  of 
irginia,  must  have  been  cut  off  from  the  colony ;  and 
the  exercise  of  authority  there  by  its  governor,  wouW 
hav^  b^en  regarded  as  an  act  of  usurpation.  But  tiAl 
we  know  was  not  the  case*  If  Virginia  was  hot  cur-^ 
tailed,  neither  were  the  other,  colonies  ;  f^r  the  clatis^ 
in  question  apply  equally  to  them  all.  From  whefiw* 
it  is  most  evident  that  the  crown  considered,'  and  in- 
tended these  clauses  as  no  more  than  a  temporary  in*- 
3truction  to  its  governors  about  the  time  and  niafibn^ 
of  majd,n^  settlements  ;  the  extent  and  boundaHe^  of 
the  colonies,  when  it  should  permit  settlements,  t^^ 
maining  still  the  same.  ^ 

It  is  equally  clear  that  the  subjecl  has.always  b^ei^ 
viewed  in  the  same  light  by  the  states  themselves  sincife 
the  revolution,  and  by  the  government  of  the  United 
States.  Not  to  speak  of  Georgia,  which,  as  we  hav* 
already  seen,  passed  an  act  in  1783,  to  declare  and  efr 
iablish  her  territorial  limits,  it  is  well  InoWh,  that 
South-Carolina  granted  large  quantities  of  land  through 
aJl  the  country,  irora  the  mountains  to  the  Mssissippi, 
which  grants  she  afterwards  vacated,  not  because  she 
had  no  right  to  make  them,  but  because  the  land  hail 
-noi  been  purchased  from  the  Indians.  She  afterwaitis 
ceded  her  claim  to  the  United-States.  North-Caroli- 
na too  opened  a  land-office  in  1784,  and  gmnted  seviS- 
ral  millions  of  acres  between  the  Mississippi,  and  the 
hea('s  of  the  rivers  which  fall  into  the  Atlantic.  Shfe 
^ftcrw.  rds  ceded  tHe  territory  to  the  United  Stat^, 
subject,  to  these  grants ;  and  subject  to  thehi  it  was  a<!- 
cepted  ;  nor  has  the  validity  of  the  grants,  except  so 
far.  as  r^-kfted  to  the  possessory  right  of  the  Indians, 
eve;  been  disputed.  Indeed'  the  whol^  state  of  Ten- 
nessee is  hefd  by  this  very  tenure.  '  Bfefor^e  the  C&^ 
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ikHi4)ii4<^CHintiy,was  considered  as  part  of  North-Car- 
^jAa^^^  Sjuch  w;^  ffoverued,  and  as  such  had, a  rep- 
3re$e|iteUiVie (in  the  v'ongr'^ss  ^f  the  United  States,  hi 
4he*san)e  inaoQer,  Virginia  sold  the  whole  KentuckJJ^ 
COliOtry^  an^  then  erected  it  into  a  state  ;  it  having  re^ 
n^ia^d.  ID.  the  9^eaxi  lime^  under  her  laws,  and  a  part 
^  her  stp.te  ^r  many  ye^rs  ;  many  and  extensive  dis4 
trict$,T\^hi^h  p|iU  constitute  parts  of  Virginia,  and  a$ 
wc\k,  s^f^  i¥nembere  to  Congress,  lie  beyond  the  heads 
^.-Jtheiiyera  which,  fail  into  the  Atlantic.  All  these 
tSttbin^njl^,, grants,,  and  cessions,  have  proceeded 
VlPi^riftl^  princ;iple  that  the  western  limits  of  the  colo- 
i^s  ^^re  nf)t  aJjlered  by  the  proclamatioli  of  1763. 
Pth^'i^j^t^lltbe  grajats  of  North-Carolina  in  Tennes- 
«6^.;iiid,,^f  Virginia  in  Kentucky,  would  be  illegal; 
ai)d.^.yery  cojssii^r^ible  part  of  the  territory  stil!  claim- 
ed and  ppesepsefl  by  the  latter  state,  must  be  lopt  off 
bom  her., 

Umil^  therefore,  it  shall  be  shown  that  the  clauses  in 
cuiestipn  .  apply  exclusively  to  South-Carolina,  aiid 
Georgia,  or  that  the  same  rules  of  construction  which 
Jbave  bem  universally  adopted  and  admitted,  with  re- 
3i>ect  to  ojiii^r  states,  ought  not  to  apply  to  them  Hke- 
vidse^  it  seems  pprfectly  clear  that  whether  we  regard 
thg' proclamation  of  1763  itself,  the  acts  of  the  British 
government undeirHjor the  construction  which  has  been 
given  to  it  by  our  own  government  since  the  revolu- 
tion, it  cannot  be  consioered  as  having  curtailed  the 
western  bounda^  of  those  states. 

From  vvhence  it  results  that  the  United  States  can 
found  no  claim  to  the  lands  in  question^  oh  this  prQ- 
d^matiop. 

Tteir  claim,  however,  to  these  lands,  oi^  a  part  of 
them,  ia  supported  on  another  principle,  which  must 
he  next  examined.  It  i^  said,  tliat  although  Carolina, 
originaj^jf  e?^tended  as  far  south  as  Florida,  yet  when 
th|5  proprietors,  surrpuderied  their  charter,  and  these 
territ(atriies  becr^me  re-vested  in  the  crown,  the  south- 
ern Uiftits  of  that  provii^ce  were  restricted  by  the  esla- 
bli^hmepi)  of  Georgia;  that  the  nvers  ^avannah,  and 
Al^t^mah^t  'wing  tjeen  fixed  as  the  liiiiits  of  Geor- 
|jia,  ajl  the  l^nds  south  of  it  w^ere  cu<  Off  from  the  go- 
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vcrnment  of  South-Carolina,  aad  c(^^tinu^4^  4o' iMt* 
waste  terrifories  of  the  crown,  lill  part,  of  i\k^Vh  Yf^Tp> 
annexed  to  Georgia,  by  the  prQclaniatioaof  lltQlS: 
that  this  proclamation,  however,  extended onlyio?^^ 
lands  "  between  the  Alatamaha,  and  the  St*  Maiylfy?^ 
could  not  include  the  territory  which  lay  above  *ljie 
heads  of  those  rivers;  and  that  the  territory,  thejDeforo^i 
cdntinuedto  be  waste  land,  not  annexed  tp  fii^.gi^^Qra^ 
ment,  rior  part  of  any  colony,  till  the  treaty  of  p^a(;e,g^ 
by  wWch  it  was  rested  in  the  United  States*  .  JBy  fthipv 
pretension,  if  established,  they  would, gain  aj&  thtv 
Country,  bounded  by  the  Floridas,  the  Mi39isf«ppvaKid' 
aline  drawn  from  the  head  of  th^  St.  Maiy's,  to  that  -^ 
of  the  Alatamaha,  and  from  thence  du,e  west, 4^,^: \ 
Mississippi.  ,       '..  . j  .^-^ ,  - 

Nothing  can  be  more  uncertain  thap  the  iatitu()^  pffix 
this  fa^t  fine.     If  the  position  of  the  sources  o|!  thi^  M^j  I : 
tattiaha  were  known,  which  is  very  far  fj-om  bq^pgi^^  » 
case,  it  would  still  be  very  difficult  tq  ascertain(^I^ 
ought  to  be  considered  as  the  bead  of  tfie  i:iyer;TWfe(Eh'/ 
thei'the  place  where  it  takes  the  name  ^f  the.^l^^^uQptt  -1 
ha,' its  high^^t  source  from  the  sea,  or  its^ufcii^t  sp^ih^  ij 
source,  be  intended  by  the  charter,^  i^eplace^^^i^tK 
where  the  west  line  is  to  be  dra>vn^  .  (t  lias^Jtte^Q.J 
thought,  thaitthe  most  southern  &iource|ias^ee)^fa/ei^Qt^  '< 
but-  this  Is  fat  ftom  bfeing  fully  justified  by  i)^  Voptefl 
of  Ihe  chaiter,  which  evidently  refer  tq  tiip  fnosti^piitijhrn' 
ern^jT^0w<A-6f  the  river;  it  being  kuov\iji  to  efitpr  jtjieu/f 
sea  by  Sfeveiial  channels.    The  words  are,  '^^  I)rqm,tfeeii/. 
mo*t  Northern  Stream  of  a  river^  there /cpiiMpQp](y  cfi^uy,^ 
led  the' Savannah,  all  along  the  sea  cqa^t,  to  jtl^  soi4k^  iu> 
wai^  fo  th^  most,  southern  stream  b(  a xertajiprf^j^rf  i^^i 
great 'vratdr' or tiveh  Called  thcAlataniaha,  ani^  ^fi^^;!;* 
ward,  from  the  heaasof  thesaidnv.ere.respejctiv,ejy, 
the  86iUh-^Sba."'  ^U  seem§  prob^bjc^:  ho\ve]^>i4«tva 
the  highest  Mutcefr—  ^^     - ^      --^- ^^  ^t         '  \jfojf^  ^ ^^^ 
whetfce  the  vve^t  lixfi  1^  i^  , ,. 

though  this  soiitce  ^  m^0r*^i 

tain,  evctt  shoiild  the  i^  mayf    .• 

be  affirm^ed,  hat  tb  fi  te  pw+r,i  • . 

^ase  or  the  ufipcir  ^  ^  m^ff.    . 
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ilf*t!f^^  mM^&  '!tt6  mbr^  than  ItWeiitjr^v^j  in&'li 
fi8«lf«P«Hift6rthfcouiidArvbfO'e^^         /  .  .  .  .^^u^ 

^^^f;\)*;ft^  fert!he  greater  part  ofihQ  pcjqig^acpWri 
pa^^  phrima^c. ,  ' 
^Thte^^cfefirtrfestsbtlt^ 
laftflS  ^diith  ?<if '  Gdor^aj 
SoUth-Gaidfirta,  after  tl 
2.'>Whtttbfer'.(hc  ivHble  o 
gfej'^y 'the  prQcJaniactk 
wf/ieh  toy  below  the  hei 
Mtffy'fif.  :!f  Ihc;)^  corttini 
roltela,'  "ftid  cession  of  tin 
Be^ofoif,^  Vfeted'  m  Ge 
were  not  affected  by  tl 
they  Wtt?e  afir  kfifected  b 
right^ of  Georgia  ivas  cc 
ccssibft'ftom^Soiith-Caroiina.  ;        ,  .;     .., 

-A^  tb'  the  first  point,  it  is  to  be  regretted,  i^at  .inpra 
satfefettotjf  dbcuihfents  for  the  investigation  Qt  it,,p^n-.    ^ 
not  bfe  resorted  to.    The  papers  mo3t  likely  to  decide 
it  Y^kh  absolute  certainty,  are  the  commissions  andinr*  . 
stmfctidnS;  given  (b  thp  governors  of  Soutb-Carolinai.  ^ 
befcweefn  (hfe  years  1732,  when  the  colony  of  .Georgia    • 
was  erected,  and  1763,  the  date  of  the  proclamation^ 
Thostedoctnilehts,  no  doubt,  exist  iii  Ihq  9ffi9P;qf  f. 
trad^  «lnd  plantations  in  London.     An  official  ip^fy^ 
wa»  madie  froni  a  gentleman  hayings  acces^^tpi  Jhp  Af-tii  • 
cords  bf  that  office,  and  he  furnished  some  p:?;txa?>ft^d^^r 
copfes;  but  others  of  a  very  important,, fxatui;Q.\VQ(e}.« 
omitted.    Frotti  such  documents,  how^veJC,  ast^aff  li?!(;v, 
recnrredto,  the  following  points  seem  to  Ue,sati$fei5tQr  . 
lily  idstsCbfehed.  r,     •;  /,{.  j^ 

P^t-Jthat  itfter  the  suitehder  of  th^r  ch^er  \^  ttie  ,-. 
Lords  Proprietore,  the  jurisdiction  of  the  Bpya)  gQ^era-  )f(j 
prs  ^  South-Cstfolina  extended  over  (tie  iwfipU  pouor. . : . 
try  which  had'beenincluded  in  t^t  chart|?ir.^  r; "^^ 

It  ^  appear^  by  a  repi'esentation  frofp \  tfei^  lioa^d/  <)(. . ,  ^ 
trade  and  plantations,  to  the  king,^.  9:a  tjie^^^  ji 

cember,  1727,  that  a  fort  was  at  that  tim/?iJKep^j^R.nHr/c;N 
the  Alatan^aha  river,  under  the  government' of  South- 
Carolina,  and  had  been  for  some  years :  and  the  con- 
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tinuation  of  it  under  the  same  autHoiity  li^^d^ftteil.'^' 
And  on  the  lOth  of  June,  1730,  the  gOTenjor  of  S6i!lMi-^ 
darolinawas  instructed  to  layout  townships '^rwfgi%lht 
lands  on  the  Al8^tamaha.t  —  ?f)i*fiK 

Secondly,  that  when  the  colony  of  Gebifefa'^tWS? 
erected,  the  country  of  which  it  wais  fe6riipbletJ*'^Vatf 
considered  by  the  British  government  as  part  "of  SdHjBtN 
Carolina.  '  '     ;*''^ 

Lord  Percival,  Oglethoi^e  and  others,  Who  ft«f  iliV'' 
jected  the  Georgia  scheme,  petitioned  the' ctoWtifcir 
a  grant  of  land  in  South-CaroHna^  for  that  t)rir^6.*f 
In  the  reports  of  the  botird  of  tradd  op  thii  p^tKteW^ 
Georgia  is  called  "the  colony  to  bd' testabllbfefeif^ lit 
South-Carolina."||  After  the  establishnSent  dP  the'cO^^ 
lony,  the  command  of  its  rhilltia  was  to  r6Wafh'H4Wtf 
the  governor  of  South-Carolina.^  Even  in  Ihtf'cttft^* 
ter,  the  lands  to  be  included  are  described  as  "lyi^^ 
^nd  being  in  that  part  of  South-CaroHria,  ih  Atirritftf^ 
which  lies,''  &c.**  Lord  Granville^s  pkrt  bl  pbiUM- 
Carolina  not  having,  at  that  time,  be^eif  sfepf&itrfeljjriitti 
lotted  to  him,  his  right  in  this  country  as  ontebP (Mi 
proprietors,  was  admitted  still  to  exist;  arid  'aiti66W'i 
mglv,  the  charter  granted  only  se^^en-eightnsT cX^'xM 
land  to  the  trustees, ft  to  whom  Lord  Granville  aflet^ 
wards  conveyed  his  eighth.  And  in  ah  insthictlbfc^ 
the  governor  of  South-Carolina,  of  a  date  subs6lj\ldftt 
to  the  charter,  Georgia  is  mentioned  as  "  a  colony^^^ 
tied  within  the  bounds  the  province  of  Sotith-Cai^i^ 
na,''  and  the  governor  of  that  provihc^  is  iftstrudtedlO 
register  the  chiarter  among  its  records.  Jt  /  -^ 

Thirdly,  that  after  the  establishment  of  Georgia,' th<6 
lands  south  of  its  southern^  boundary  still  remained, 
and  were  considered  by  the  crown  as  Deirig  undet 'thfe 
jurisdiction  of  South-Carolina,  and  of  consequents  a 
part  of  that  province. 

It  appears  by  a  representation  from  the  governor  of 
Georgia,  dated  October  17th,  1761,  that  there  was 
then,  and  long  had  been  a  military  post  kept  on  Cum- 
berland Island,  far  south  of  the  Aiataraaha,  "lender 

•  Mt.  gen.  rep.  p.  SO.     f  Ib»d.  79.  %  Ibid.  84.     i  ibid.  %7. 

§•  Ibid.  91.  ••  Ibid.  91.     ff  Ibid.  100.    tt  Ibid.  95 
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the  direction  and  authority  of  the  governor  of  South- 
Carolina."*  The  governor  of  Soutn-Carolina  too.  in  a 
l^ter  tQ  the  board  of  trade,  dated  August  17th,  176^ 
affirms,  that  there  was  then,  and  had  been  for  many 
years,  a  post  ta  the  southward  of  the  Alatabama,  gar- 
i;i^ned  by  detachments,  from  the  province, t  But  this 
point  is  mor^  strongly  conBrmed  by  the  proceedings 
ivhich  took  place,  with  respect  to  certain  lands  lying 
south  ofthe  Alatahama,  and  granted  by  the  governor 
of  South-Carolina,  in  the  year  1762.  These  grants 
being  complained  of  by  the  governor  of  Georgia,  the 
board  of  trade  and  plantations  reproved  the  governoif 
of  Souj(h -Carolina  for  making  them ;  not  on  the  ground 
of  his  possessing  no  jurisdiction,  but  because  '^  the 
making  of  grants  fpr  Lands  in  that  country^  was  con- 
trary to  the  intentions  of  the  crown,  and  might  not  on* 
ly  embarrass  the  execution  of  those  arrange mentsj 
which  would probabljr  become  necessary, from  the  ces- 
sion of  Florida,  but  interfere  also  with  the  measures 
about  to  be  taken  for  the  extension  of  Georgia,"!.  The 
governor  justified  bis  conduct  by  alledging  that  his 
province  still  extended  as  far  south  as  the  limits  fixed 
by  the  charter  of  Carolina  to  the  lords  proprietors,  ex- 
cept as  to  such  land  as  had  been  expressly  included 
within  the  charter  of  Georgia.^  In  a  subsequent  re-; 
presentation  from  the  board  of  trade,  to  the  crown, 
tbey  ^eem  to  admit  that  these  grants  were  made,  "  con- 
formably to  the  governor's  instructions.''|(  And  they 
expressly  recommend  that  an  act  of  the  Geor^a  le- 
gislature, passed  after  that  province  had  been  extend- 
ed to  the  St.  Mary's,  and  tending  to  subject  the  gran- 
tees of  those  lands  to  improper  conditions,  should  not 
receive  the  royal  assent.**  Transcripts  of  those  grunts 
>vere  afterwards  ordered  by  the  crown  to  be  registered 
in  Georgia-tt  And  the  grants  themselves,  thus  vir- 
jluaUy. confirmed,  have  ever  since  been,  and  still  are, 
co/isidered  as  valid.  • 

,.  All  these  proceedings  must  have  been  founded  on 
the  principle  that  the  lands  south  of  the  souther^ 

•  Att.  een.  rep.  Ill  +  ^^'^^'  ^'^-  '  ^^'^-  ^^^  ^  ^'^^-  ^*" 
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boundary  of  Georgia,  tts  fin^oMIIAblwd  Jif  ite  ctiMtw^ 
ccMliaued  td:  bbja^nA^of  Soiithi-GaFolm^  4rlMlle<|^ 
cliiflMtioaf6f  ITISS^  0rp«i^^flMQ4«ki 

l^t^tt^tl^ioDmor'pfOThwle*  .  .  »    j*  *  .  ••aa)* 

iiBite  !€lfaF:tfa%B  that  all  thift  ctniMiywiMs  iijiihgtlyi> 
wUfain^^e  province  .of  South^aidKaaj^alt  andlMfeM 

antly!  jiRored.^  But  the  <!hagtBr  of  <ii«)»gifefiflrtiii 
«^[€jc|  those Jainfa  oody  .irvhioh  weve  im^luded  m4^*1*i' 
Uitula:  vfior  was  that  pxotinoe  ierer  mnkmiDti^'  dthilk 
hy  tite  QWBgpveitibGi  or  ihe  cioikn!^  to  ektorii  mrtttiMt 
AtUhe  n»8t  of  tfas  ixxuatry,  of  ooaney  raimiiM)  db;^ 
w^  btG^re^  Uatll  a  iorther  iti^xiBitioir  of  \it  fvan  i|iMidl» 
by  9om0  ntrw.^ct,o£  diecrowiu  '  M  iflp not'4)»«t«iMf 
that  :)3iiyjSticfafaot&  took  pb&oe  tilk  ^e  |^t>QliMiktMti  w 
17634  The  circumstaiiee  6f  tius^KmnAijlh^iiw^^ 
r^^jfircml  the  lest  of  Carblkia  by  the  itU^rf««dte^[So- 
VJiiic^of.Qeorgiii,iiQ«not  oltsF  thi  eteet^fbriuiriii^ 
f^  iBe^n»4)tsce6^»y^  not  does-  it  always- h&ppeiiv>iliM^ 
all  the  t^nitdrieaiof  a  ^aracDmeBlAfacmd  l^«dji}imii§t 
T\m  .pipvitice  .of  ;Maiiiey  «ife  ikiiiMiB,'fimdar,1imitpiyw 
goremmeoti  it^BSj  amd  aft 'this  daf  icqatquiefctlo  n^iS 
TOUt  4N^ :  Mi^sraehioseJttsy  though  ^0W^aifi|b6)Ur«b|i6ii 
&^«m>uihQ0i;.«aiid  Cicmnetiifeutwkm  .yktueu  ofiiiktv 
charter,  which  extended  west  to  the  BfeaaiSeiiBpi^ iiiriBM| 
^md  iiotliaUy  'hotds  iands ioa kdiet£rie^ w>tmtMt^ 
tfaatsNoi^t^Kcadc/l^efirtJers^    iXLildriBejinBylT««iiiBt  iMM 

*  .  Tiherei  ase^  thc^n^ver^  two  ^5Riy3;twbidiimii||ki 
sefem^JdJ  fiestiVtewytocDhttadiftf  thididpmiait; tb 
behorad  that  an  i  eiiairiiiiati9o^  th^i  mUil^^afi' jiutii 

diiShreiltt lights.  .-:•..:-'.  :^    ."r.     }^;'/:i  (»-."?  J)w;oil  OftJ 

In:  a  :i!epQrt.t6ihdKitoitm  bp^  .teadtPgiflt 

B}antatioB%  ont^hurh  ihe  proelamaltkicKiC  V9iS^vdB 
IchradtHl^  it  jsstat^d^  .^Vtbatiadaweti^tK^tlajii/i^ag 
]^«Fedn  tbeiiKM^  bocmdary  of  Kas|L  JlbiMli^ Jioidf^^^ 

-     '    ■  '  •'  ,41*-  '  !//>(  silJ  Kir 


•  Sapaa.  p.  55,  56,  $7.  f  See  Att.  gen.  rep.  lit  105. 115, 


135. 140.         ♦  Ibid.  18.  lir.         ,._     .  .  ,.j   ,,  .^  ../. 
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m  to  any  permanent  settlement^  remained  to  be  put  uq^- 

Hmttm&r^jnp^i^Aa^^  thkijgs  ;*«9  %at ttieciMifl^) 
stance  of  this  country's  not  imvingi  beei'^eicMptecl*  leijr.' 
%otitiitlO0iolimmj  ^cmd^bj^nam^wns^fftcife  that  4tf  t«a9 
iMiMtAm  (iMrjurisdietioa)  anddid  notfenttpnart^tthav 
m^^mtbn H  Md^-jodk  saiA^ : moreonrerj  that^^tnift'  cduntrf 
niidgfiiMl  beed  eetfupied  at'ai(;^at  vtmrfd  h'av^f  beeik- 
(jgiatnry^tmib^ct  ;$  fbras.iw  have  seen,  ^jpoist  4i&d  bi\m 
ImpUiipam  it^tind  garnsraieA^irtmi  South^^GareUna  ^  foii» 
tmbii  khA^mtithwKt  oocupied  as  to  permanent  siUk^ 
f^miii'jUUiilUm  ar\€et&'kaown  principle  of  law,  that  a 
l^al  lMa8Biiro|'«wbei:et'Jie9es8aiy,  may  be  midntkin* 
aa^nmbml  aiparmanoU  seUlement.  Had*  actual  )po8- 
ftfaioB  jtoifhjgt  qas^  beon  necessary,  ^  which  maj^  welf 
M  id0i^tad|f<tiip  »itt>iitinued  occupation  by  a  military 

*vrA^)M«d'Ofitrad€(dasaid  ta  have  laid  the  abore- 
if^niiQiiedtgraBto  he^cfre-  the  crown  lawyers/ for  an 
OpJIaioa'iqqftAqi^HiBdlidity^^  and  to  have  alleged  at  the 
Sl|iri0itifte/i^  duti  tfaeprovinee  ^f  South-^CaroUna  did 
iu9^appBir,a(*any^tMie  Either  when  under  the  gov^ti- 
n^  oltmipropmetitfs,  or  si&ce  it  had  been  in  the 
haiJldsio£ttipeicliWn4*'l!b  have  exercised  any  jurisdiction 
m4h<i<jcoii0li^,  spilth:  of  the  Alatamaha^^or  tsJcen  atiy 
jioiMBgB^iqn^itJ''^  '^       ■   ■ 

j|(dbia>tM!Pe  feinisaked  m  the  first  place,  that  tha 
Ctomn  flawybra  did  ^nbt  give  an  opinion,  &i  leadt'  libt  an' 
tmfavourable  one,  on  the  subject  of  these  grantor 
MfjSfiYfhkncent  atiay  be  inferred,  that  kfler  an  examir 
■tttioAOf  the  subject  they,  did  not  concur  in  the  ob^ 
jiSQtiona  of  the  boards  Secondly^  that  the  assertion  o^ 
the  board,  even  if  true,  amounts  to  nothiior;  the  right 
totpoMess,  and  the  exercise  of  that  right,  beiiig  4hin^ 
aJtogetker  distinct  :  And  thirdly/ that  the  assertion  is 
oot'tme ;  it' bcdng^  evident  from  the  documents  already 
idditoed,  that  the  fffotinc^^^South-Caielna,  had  al^ 
im^jn  jQuintamed  oossession  of  that  countiy,  at  JecBt 
till  the  year  1762,  oy  a  military  post. 


*  Att.  gen.  rep.  135.  f  Ibid  20. 
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It  seems,  therefore,  clearly  to  result  from  all  these 
eonsiderStions,  that  the  country  aoiith^  otihe  A^tanm- 
hiij,  hot  only  w^  part  of  South^arqlin^j.  previously  to 
the  establishrrttent  of  Georgia,  but  Continued  to  b^  so 
aftervvatds,  until  the  proclamation  of  1 763^  The  fecta 
stated,  indeed  relate  wholly  to  the  coittitry>  near  ,th^ 
sea-ddst,  because  that  alone  having  been  settled  kfithp 
English,'  or  even  known  to  them,  the  interior  |>arto 
were  rieVer  expressly  contemplated  by  the  aot^  dT 
their  government.  But  the  principles^  on  wliiicli  tbos^ 
acts  were  founded,  apply  equally  to  every  part  of  the 
territory,  south  of  the  ancient  sot^hern  boundary . (4* 
Georgia,  South-Caroliim  could  claim  near  the  coas|^ 
in  virtue  only  of  her  charter,  and  that  charter  gave  ^ 
equal  claim  to  all  the  land  contained  within  it$  Unpt3j 
aind  not  included  in  those  of  Geoigia.  "^he^jigbf^ 
therefore,  which  she  possessed  on  the  shores  01^ 
Atlantic  before  the  year  1763^  extended  equally  tp. 
th^  banks  of  the  Mississippi,  and  by  her  cession  ^ 
Beaufort,  iri  1788,  was  completely  vested  in  the  istatfe 
of  Georgia.     -  .1 

As  to  the  second  point,  whether  tbe  prodanxatio^y;^ 
1763j  annexed  to  Georgia  all  the  land  lyine  beltn^n 
her  a,ncient  southern  boundary,  and  the  north^em  limits 
of  the  Floridas,  or  such  part  only  its^  Actual)  v  lay,  be- 
tween the  Alatamaha  and  St  Mafy'^,,  bfloW  tliw 
sources  ?  the  decision  of  it,  if  now  necessary);  mig|it,l^e 
attended  ^ith  iSome  difficulty.*  The  words  .0^  Uje 
proclamation  are  "  we  have  also,  with  the  ady^ce.  <rf 
oiu  privy  council  aforesaid^  annexed  to  our  provmcepf 
Georgia  all  the  lands  lying  between  th^  rivers  Ab^- 
maha  and  St.  Mary^.'^t  Nothing  else  is  said  ,ijn 
the  subjedt.  From  these  expfessions,  and  some 
other?  used  by  the  board  of  trsbde  and  plantations^  in 
different  communicationst  to  the  crotvn  on  this  mat- 
ter, it  would  seem  that  those  lands  only,  whi^p^  ,l^y  be- 
low the  heads  of  the  rivers,  were  contempl^d.^ .  -put 
tjiis  point  seems  to  have  been  decided,  as  far  as  relate 
to  the  United  States,  by  the  goverriment  itself*:    In  a 

^  •  ThiB  point  va«  settled  by  the  BritiBh  government  m  one  of  its  cOmtiiis- 
siDQs  to  a  governor  of  Georgia^  which  is  annexed  atthi  end- 
t  Att.  gen.  rep.  38.  t  JWd,  135.  14^.        ^ 
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^report  frbm  the  srecretaiy  of  state,  iptcrndfid  ft?  the  ba- 
^3  6f  instructions  to  our  commiasiopiers  for  treating, 
With  Spain,  the  latitude  31,  i^  insisited  on  d3  th^  south- 
era  bouniiarj'  of  Georgia  "  established  between  that' 
pr^vinci^  arid  Florida  by  the  proclamation  of  .176$/'^.^ 
And  ini  the  representation  made  by  pur  cotnipis^ioners* 
December  17th,  1793,  the  same  thing  is  repeated  ana 
oi^ged'to  the  court  of  Spain  as  the  foundation  of  our 
right.t  ft  might  peihaps  be  thought  doubtfuj  how  fa*' 
these  declarations  would  preclude  the  gpyerntaqnt  in 
a  c6urt  of  law;  but  we  can  hardly. suppose  tha,t  it 
would  contend  for  a  principle  formally  and  expressly 
contradicted  by'  its  own  solemn  act?  \.  which  it  |pust 
d6  \vere  it  to  urge  a  claim  against  the  3ta.te  of  Gq^rgij:^ 
for  any  of  these  lands,  founded  on  a;  supppsitidn  tfisii 
the  lyhdie  of  them,  down  to  the  Mississippi  and  th^ 
latitude  31^  were  TK)t  annexed  to  that  slate  by  the 
proclamation  in  question.  , 

The  thitd,  and  only  remaining  ground  on  which  the 
United  Slates  can  rest  their  claim  to  a  part  of  this  ter- 
ritory, is  the  ei:tension  of  West  Florida  after  tV^e'vear 
1763/ 

It  is  contended  that  Xhe  Bdtii 
yiously  (o  the  year  1770,  and 
were  subject  to  its  dominion,  e: 
tip'to^  the  inouth  of  the  Yazoo 
\mt  from  thence  to  the  Apilac 
'^nd  commissions  to  itb  governo: 
hvl^i^ti  that  fitm  aAd  the  latitude 
eitlier  to  SdUth^Caixylina  or  Geo 
West^  Florida,  and  being  thus  p 
fefedictidf!  of  any  state  in  the  uni< 


of 


^^Mty  of  pfeace,  to  the  United  State/?*  ,  ^  . 

'  ^/'No^Hin^  can  be  more  certain  thw  the  prinqiple  lliat 
.iAH  ihfe  lands  ceded  by  GreatrBritpin  iix  Uixj  Ueat^-  of 
Mace','  dhd  Mt  deluded  witbiri  ;the  ,]i4vii.s  .01  an v  .sfa^c, 

■•^>>.fvi  ic  {,,) .    .'    .•   ,. ., .  ■]  ^     .,      *    !   ' " 

f  The  same  principle  is  repeated,  and  Wi-gea  otr  tfi^  feodW  lo^  SpaJh^/^y 
^Wff,.  jpiocjiney.  the  American  minister  for  ncgociatingp  tlie  late  treaty  willi 
that  power,*^  lately  t^!i  Augnst  lJ0lh»^ 795, /several  i^iQuUiH  after  the  sales 
in  question  had!>een  fotihiMy  notified  to  th»gavei3>im5tit '  /Set  Hpp.  Ko.  16. 

An  extract  from  Mr.  FincicnB/s  rtpresentatiyn,  aT  Au^;!  JOift,  1^^,  1o 
the  Spanish  court. 
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b^s^me  vested  kn  thfs  UnitecL  States*  Nqrcftn^^ithote 
beany 'doMbtihcit  1^9  i^othCarolioa  aibd^Q 
roj»V/goYer#ii«e*iia  in  tjie  ye0x..l77O,;thd  crownlbauda 
right  at:  4h&t^tin)0  to  edte*,  abridge^  Dr;.exte^|»ditiJlai' 
limits  at  its  pleasure  ;  to  take  parta  pf^ihe^  l^mtopes 
QfiA  annex,  them  to  c(W  governn^Mte  or  erect  them  in- 
to newiones*  It  was  by  this  exetei^e  of  4his  right  that 
a(ler  Vixginia  becaiEe  a  royal  government  in ;  l6Sy)^^ 
p^irt&ofits  .t^tory^  all  south  of  thei  latitude  36.>id& 
T^feope  included  kiXh»  giant  of  Carojina:  Ahataftfartth? 
surrender  by  thp*  lords.  profdetoiB^,  Carc(KQa>  itself 'iWae 
divided  into.two.gpverameots,  and' Georgia.  Daryedcobrt 
of  one  of  them  ;  and  that  the  country  south  ofttterlfiist 
boundairy,  establii^feed  for  GeoYgw?;  ira^  afteiwa4tb/an- 
nexeid  to  tl?3.t  province.  .    ...     -  .»  ".(»    .V 

.  A^  to /the  mode,  of  eaiercisjng  ifais.rig;httthEiretoii^ 
be  m^e  room,  for  doubt*  It  raay:be  aew^  fchajfr  swheq 
the  limits  of  a  proYinpe  had.  been  fixi^d  by  a  iproclddtDas 
tion  pr.  charter,  which  are  public  and  ^lemrtaotsv|h*jr 
Ough<  not  to  be  alte^,  and.  could  not  legaUy^by^toti 
oX  a  less  solemn  mivtm  f  suob  ^>  eonvnissiom  c(r  iiir 
structjions.  But  this  objection  vdpos  not)  seem  tq  tiaite 
anyireigbt;,  because  though  iti^minidsion»,6ind  iilstniQ^ 
t^ons^  ,^spe<?iqiUy.  the.former,  were,  notpubiisbiidinithe 
same  m^i^ner  with proqlamations^they wece m^tMM^ 
less  publiabed,  and  with  cirqumstartcea  of :  i^iftcient 
notoriety.;  beii^t  entered  on  recoid  not  only  in  the 
o^e  pf  tirade  and  plantations,  but  also  ih  the  provid- 
ces  i  where  they  were  moreova:  pubhcly  read.  -  They 
teci^vied  indeed  a  greater  degree  of  publicity  than 
c)iart?iBj  which  ivete  recorded  ooly,  without!) being 
promulgated  in  any  manner  Aa  4o  audienticit^) 
thp^e  x»mmisswns  were  acts  of  the  king  ia  coubfcil^ 
undei:  the  great  seal  aa  well  as  proclamations  or  lett^- 
patent,  and,  therefore,  •  of  «qual  ^uthcMrity*  As  thi 
crown,  b^e^i^s^  possessed  the  right  of  altering  faocmd^ 
aries,  it  mi^t  certainly  exercise  that  right  in.  what^veqr 
manner  it  thought  iSt:  and  indeed  the  extent  of  the 
royal  colonies  depended,  in  many  instanc^^  onitfa^ 
commissions  to  governors,  and  was  regulated  by  themi 
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€tftbis»¥irgiiiia,  Calx^lini  sittd  Oeorgift,  are  examptes^ 
whkbaftBrjitieyt)(ecame»y8dfeov€^  Wei*  ^cfti> 

tiiiudi'  acoordiiig  to  thftir  eirtdieflt  tewrtsyttdtb^-^fieit 
iettbriwpjaDejit}  butuherefy  fey^the  fcoiiiiriis&ioAs  to  Ihfelt 
rospoctire  govertiOEd.    '  ;     j  ^ 

-  Itj  thfeitefore,  Beems  tindetiiaWe,  that  by  this  to* 
teriiion  of  Flonda,  th^  territory  whifch  it  affect^  ^firfi 
entirdyicut:  oif  fifom  Georgia,  or  South^OaroUtiai/^td 
which  ercr  of  them  it  belonged,  and  reftdefed  c6W* 
ptetdya  part  erf  Fkwida;  from  which  it  neeeBsairil;^ 
toHou^  that  Ihfe  tenritoij  was  ceded  by  the  treaty -of 
peaces  tO' the  United  States,  not^o  G^ot^ia,  attd  veiled 
lo^thein;-*  •  ■-    '■     '  •    -  *  '\  -  '  -  '  ''^' '    \ 

.'As^ttee  irii)>irth  of  the  Ya2i)0,Iibwever,  lieSih  latftUd^ 
32-  30.*  or  thereabouts,  it  is  clear  that  thid  claitn  of 
the  Unitied 'States  A)$s  ^ot  affect  the  uppeir  Mississip- 
pi comvuasly^s  pur<iha^>  which  cannot  extferid' fdrthbr 
sooth  thap  latitude  34.  "30.'^  Bwt  a  very  consideta- 
fek  pBit  of  the  Geotgia  company's  ptinihasej  willii^ 
below  a  Itiieto^be  drawn  diie  east  irom  the  moirth  of 
the^YanDo;;  Its  soutitem  boundaiy  between  the  Mis-^ 
tifisippt  muJ- JDWibigby, '  is  higher  \\p  than  th^llltie; 
namely,  in  iatit^idi^SSi  40*  but  between  the  Dotibigbjr 
and  AtftbititHl^  It  extends  down  nearly  to  latitudes  31  i 
In  tlm  quarter,  consequently;  a  great  pai-t  of  its  lands 
tone  ificfaided  in  the'daim  of  the  United  States.'  *  » 
♦  ?Howfar:is  this  daim  fetill  valid  against  the  cdmtoAtiy? 
Admitting  that  these  lands  belonged  to  the  United 
^*i»tfes  at  the  time  of  ttre  sale,  was  it  atteiided^or  pre- 
cededfby  any^ conduct  ott  their  part  wWdi  will  rerider 
j^'Tattdftgainst  them  in  the  eye  of  the  law?'  Tliis  was 
^Biaeoodd  point  ptxiposed  for  examination.  '' 

^ii  Oo'this'iKnnitwd  (Questions  arise  which  bugfrt  to  be 
iltirtitadtty  eonsldened ;  first,  whetlwjr  the  c6hdiict  df'the 
^IJtrited  StMe^lftepecting  this  territory  at  the  sal^,iihd 
\jibevsoias  to  it,  was  such  as,  ifpursuedbf  tin  individual 
wider sifmiia^  circumstances^'  W(4uld  h^ye  rehdered  the 
aell^  binding  on  him  ?  And,  secondly,  Wh(*tlifcr  the  9atrie 
principles  witt^ply  to  the  gtft^ment  ? 

•  Sec  the  tppemlbc,  Ko.  6.  An  extract  from  the  rcpresentotion  of  Pur- 
cell,  who  dufvcycd  \!:<.t.  country,  under  th|p  Authority  of  the  British  govern- 
mcilt. 
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As  to  the  first,  there  is  no  rule  bettet  eit^dMisK^  iH^ 
the  cQurts  of  equity  than  tbis^  that  whoever,  knb^tig^^ 
ly  and  without  restrain^  acquiesces  in  a  3ispoSSfid*i-of 
his  properly,  for  a  valuable  consideratiori,  lyyajifel-Strtt 
who  preteaded  and  appeared  to  h^ve  the  right,  Ife41l 
be  boupd  by  the  disposition :  it  being  d  ihaodmif  fertr, 
"  That  silence  implies  content;  ancTdiat  he  whoi^o* 
not  fprb^  an  act  when  he  has  a  right  and  an  6fl^jtottriw 
niiy  to  do  so,  orders  it.'^  TTiis  rule  has  been  loi^^d- 
mitted  in  the  cpurts  of  equity,  and  is  abutidandy  ttij^ 
ported  by  the  authorities  at  the  b6ttom*t  '  ^^    - 

But  be  must  acquiesce  "knowingly,^  that  ^'hi 
must .  understand  the  nature  of  thie  act  about' tc^ 'be 
done;  for  he  is  bound  on  thie  principle  of  havitig^as-* 
sent^d ;  and  a  person  cannot  assent  to  what  hfe  did  tiM 
know.  He  must  also  acquiesce  "  without  tionstttiint/^ 
for  there  can  be  no  assent  where  tbeire  is  itotfrettdoni. 

And  Ihe  person  who  makes  the  disposition,  musti&ot 
only  claim  a. right,  but  appear  to  possess  it;  fop'trfib- 
ever  should  make  a  purcnase  fitotn  onie  who  naith^r 
claimed,  nor  appeared  to  possess  a  right  tb  s^l,'  ^sou^ 
blame  xione  but  himself,  and  must  sustson  fh^  iods^ 
a  puwshpient  for  his  own  folly.  i    ; 

But  if  the  owner  should  hot  only  acquieiyce'ift'thfe 
safej  but  give  colour  by  his  conduct  fo  the  rigfet^of  tb* 
seller,  q^n^in  that  or  any  other  manner  encourage^lhc 

Eurcbaser  to  buy,  be.  will  hy  a  strbngei^  rbaspii^  im 
ound  to  cpnfirm  the  sale^J  Ttiis  principle' ife  also.fidh 
iy.  established  by  the  authorities  already  cit^;  i  .'? 
het  these  rule^  be  applied  to  the  hiit^  of  the  etateidf 
Geprgia,  and  the  conduct  of  thb  United  States; in- 
specting this  territory,  previously  to  the  sale  itt  ^^eetioii. 
4t  yvfll  appear  thfit  the  latter  tiot  only  acquiesced,  bat 
joqcoiu-ag^d :  that  they  not  only  saw  in  &iiehce  aU  the 
xiqts  of  ownership  exercised  by  Gecwrgfet  over  this  land, 

,    •  I  Eauil  ca.  abp.  35/.    Cas'e  of  Htimiin^  tiTd^efii  ^     /  >:     '    -     ,. 

f'lltidsd^n  V.  CJheney,  3  V^m..  i5^^r?i»w  v,  VfAfi,  2  Vem.  239.— KbboUon 
V.  nhodes,2  Vem.  554.— Berrisford  v.  Milward— Barnard,  ChMi.lM,  lOlJ*^- 
Peter  v.  Russel,  2  Vem.  726.— Hobbs  v.  Norton,  1  Equi.  ca.  356.  Uanning- 
V.  Tenets,  I  Equi.  ctt.  Mf.— Aniot  9.  Biaese,  1  V^ey,  96.— Claie  v.  Ea^l  of 
Bedford,  cited  by  lidtd  Hatdwidke  in  Amot  v.  Biscae,— 'Welfbrd  V.  ^ez- 
ley,  1  Vezey,  6.— Mocatta  v.  Morgatroyd,  1  P.  V^.  ^a.^Hea^  rl  latft^ilOB,  <3 
P.  W,  280. 

*  See  the  cases  cited  ab«ve. 
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all  her  acts  preparatory  to  thesale,  and  the  sale  itself,  but 
bjf  thoiir^pjwtt  proceedings  gave  colour  and  sanction  to 
h^tiile,  :       ^, 

:,,4^  e^iy  as  the  year  1783,  Georjgia  began  to  assort' 
l^f:^ i:\sflm, to  these  lands.  In  that  year  She  passed  an 
act  jdeclaiix)g  ^hjem  to  lie  within  her  cMarter  limits,  and 
hoidiqig  ofut  encouragement  to  persons  to  settle  onr 
them.^  To  this  proceeding  the  United  States  m^de  nol 
objection* 

€«tiqgui$h^d  i 

low  the  mouth 

guishment^  as  i 

haveenw^edto  i 

cou«ty^  ^n^  c 

She,  mor^oyer 

tion  of  opening  | 

To  this  procee^  • 

tion. 

^metime  afterwards  a  dispute  arose  between  the  two 
stateS)  South-Carolina  and  Georgia,  about  t^iis  tenilo- 
tj^  and  it.  w^ae  referred  to  congress ;  which  thus  receiv- 
ed express  ^ojti  '^  '  '  ■  "  '  ese  states,  but 
made  no  object!  p  right  m  itself. 

Thia  •dispute  ;Wa  d  South-C^o- 

lina : ceded,  her  c  3  act  of  cession 

was  communica  congress  majde 

mb  objection  ^t  s  from  objecting, 

diat  on  the  ^th  VA  w^^^i^^ty  '^•'^•9  «iler  this  cessio](i 
had  been  com mxmicated  to  her,  she  made  a  public  and 
Ibrmal  requisitionon  the  state  of  Georgia,  for  a  cefssion 
of  her  territory.^  This  act,  done  under  a  complete 
knowledge  of  all  the  circumstances,  was  a  very  stmng 
recognition  of  ihe  right  of  that  state. 

in  1789,  Georgia  passed  an  act  for  the  sale  of  these 
lands  to  certain  companies ;  one  of  the  comnanies 
attempted  a  settlement,  and  sent  ari  agent ;  all  this 
was  known  to  the  government  of  the  United  States, 
ivluch  issued,  a  proclamation  against  certain  acts  of 

*  See  the  act,  p.  19.    f  ^*^-  P-  ^^»  2®     ♦  ®^  ^^-  P  ^^^'     ^  '^*^'  P  **^5. 
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the  ^Qt;  but  said  Dot  a  wprd  against  the  sale^p^ 
ftbpul;  any  riglU  qf  the  United  States,  to  the  land.*  '  / 
\  TwQjearB  after,  this. tljq  government  of  the  tJnfte^ 
Stat^^  bein^  angaged.m  a  dispute  wkh  Spain  aboirf 
tbi3  country,  expressly  declared,  in  an  official  repre- 
scntaUbn,  th^t  it  belonged  to  Georgia  by  virtue  of  her 
charters,  and  the  proclamation  of  1763,  and  rested 
Omx  claim  .to  it  as  part  of  their  territories,  entirely  on 
her  title. 

What  higher  sanction  to  a  title  could  an  individiial 
or  a  government  hold  out  ?    What  stronger  acknow- 


l^overnaient  not  only  suffer  Georgia  repeatedly  to  sa/ji 
".this  is  my  land,'^  without  contradicting  her ;  t(5  seH  u 
once  without  interposing^  but,  not  content  wHI^  thiai^ 
tacit  acquiescenccj  joins  in  the  assertion,  and  says  in 
^ ;  solopm  act,    "tnisia  the'  land  of'Georgia.^^  \TheJ 
question  niay  be  repeated,  what  stro|iger  encoUrage- 
fnant  can  be  given  to  purchasers  ?;. .    \     \.   ., ,      ij 
.Even  after  the  la^t  sale  had  been  made,';bf  WR|ot 
the  government; was  formally  Aolified  by  the  gcrveriior 
pf  Georgia,  no  suflicient  steps  were  lakeii  io  warn  jthe 
puifchascfs  of  their  danger,,  and  prevent  thieni  froni 
completing  the  paymebt.    When  the  ffovfemment  re- 
ceived this  notice,  only  fifty  thotisanq  dollars  out' of 
^ve  hundred  thousand  had  been  baid'.  ^Hie  rest  was 
iipt  due  till  some  months  after.     Even  then  the  ^vem- 
mcntsct  up  noclaiirr,  made  no  interfere rici^ J  Itttierel^ 
idea  that  it  naight  pos^ibly'poasess  a  lidit) 
;  its  law  officers  to  instltutie  an  inijuhry  mto 
Georgia.  Even  this  idea  ttieydi^  nbtpldifir 
m  uch  less  expressly  declare.  'Their  resolti- 
the  attorney-gGtieral  "  to  coltect*,  digest, 
lb  the  next  congress^  th^^  charters^  Iteaties, 
locuments  relative  to^  and  iexplahatdTyt)f 
[he  lands  situate  in  the  southwestern  *arts 
qA  $tatcs,  and  canned  b^  certain  conipa- 
1  law  of  the  state  of  Gedrgia;**  'How- was 

•  Seci  JoMfjwof^Cu^crtti*,  VuLl j^.  p.  2i01    And  .«pp«idij^,  N9. JI»  the  re- 
salution  iuclK  -,.*...  ....       ,..    ^ 
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itid  tte  undeljstooiJ  ftwxtl|is  jWDc^^ipg  that  the  gd- 

E\0ht  cl^Limed  the  land !  with^Wh^t  jiistice  could 
iserS,^  who  contracted  under  the  Strong  ptevjioi^ 
ticesy  which  hav^  been  stated,  and  afler  this  last 
trajwaction  paid  the  i^otiey,  be  called  xuppn  fot  the 
pvtich^a^d  property,  hj  that  very  pjuty  which  liad 
tlitis  led  them  into  the  contract  ?        .  . 

Hut  was  the  gov^nment  apprized  of  their  right  f 
Wa9  it  pnknowa  to  thepurch^enf  thenise^ve|(  f  ^ese 
two  questions  deserve  tp  be  considered. 

As  ta  the  fost,  it  is  to  be  observed,  that  eyerj^  pet;- 
rfph  i^  pireaiiqied  in  law  to  be  acquainted  with  his  own 
rights.  This  principle  is  fowndec^  oq  the  b6^  reasons, 
liupe^rson,  hiaving  aqghttol4n<],shbu]d  stand  silently 
l>y^*nd  see  it  soldi  and  then,  be  pernjitted  to  reclaim  i^ 
tindei;.pretenQ(^  tha,t  he  was  ignorant  Of  h^s  title,  a  pre- 
tenc<^  which  it  would  frequeiAly  be  impossible  to^dis; 
prove,  the  greatest  frauds  might  bQ»  tbmmkte^.  It 
vvoid^,  therefore,  be  presumed  by  the  courts  that  he 
koi^w  his  own  title,  unless  he  gave  very  good  proof  to 
Uie  <^;itrary^  an^  be  i^uld  be  bound  by  the  sale.  Most 
of  the  deci&wq^^  inde^d^  have  be^n  in  qases  where  the 
pacty  iv^ei^eseiy  stalted  tq  have  been  acauainted 


tLghtf  ^^M  she  w^s  present  ?it»  the  sal^,  and  did  not 
ob)^pt^  sti»\  was  deemed  to  he  bpund.  This  must  have 
l^'fjjeft'oh  th^j^^in^^  that  every  one  te  presyimed  to 
ijod^^^^hd  ^s  ow^  ri^ 

'^30^  .princible^, however^  coiild  apply  only  in  case? 
where  Altp  |Wv  ^^^  a  rea39nable  opportuniit^  of  kriovr- 
ii^^  tl^emj^^r  if  be  jrqre  in  circiim^tances  which  ren- 
dei;^i^^that  J^owTbedas  impossible,  he  coqld  pot^^n  any 
|mn^p|e  ojf  jusiicp,Jpe  considered  as  leaving  consent- 
f^4^  ihieir  aKenatioPf  In  the  abovemenUoned'  tAse 
tJ^*VomWr,tbw  igporant  of  her  tH^>  W^  ^>^?^^s)itVSr 
iuifm^which 'enable  wjlh  it 

ji\K .  iwif '  ^tteptibf* , Vid ^  mqi4ry .f.    Apd,  <^q  iJriited 

•  Sec  Tfu^ei^  t.  Chqaey.  2  Vem.  150. 
i  Stt  ako  the  ciis«  <«rH«AKs  v.  Nortoa,  Iflcpii.  t^.  Abr.  56^, 

Vol.  v.— No.  XIX.       3D 
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States  elso  migbt  easitj  have  acquired  the  jtioBt  «pmn. 
plete  knowledge  of  their  claim  to  the  land  in  qu^Sn 
fioft.  '  •       I  ' 

In  evades,  moneover,  of  mere  sikiat  .aoqiiese»«)9/)a 
pBxtf  mighty  perhapd^  be  allowed  to  disprove  his  omsk 
Knowledge*  Even  this  would  be  very  doubtfuU  But 
#6ere  he  had  given  positive  and  express  confirmatipH 
fothlBrfgKt  of  the  seller,  and  had  thus  encouraged  ^he 
purchasiei'  to  buy,  he  could  never  be  alloiV^d  to  daua^ 
the  piropeirty  in  Contradiction  to  his  own  declaratiiodp^ 
Silenbe about  his^ right  might  be  oocasioned^and  then^ 
ftrre/]J)e)impi9,  excused  by  ignorance  of  it;  iMtthat  i^ 
hetance/cbuld'  tmvex  be  a  sufficient  inducement  ^or^cf 
justificationyibr  his  declaring  the  right  to  be  in  aiior: 
then  If  he  chose  ignorantly  to  make  such  a  declare 
tjon,  he  hitAself,  not  the  innocent  pUrehas^r^  mua^ 
^bide  &t6'  c6nsequence.*  In  this  prew^ameqi .  is.  lb# 
goVetnm^fnt  of  the  United  States;  whick  noteou^ 
tent  With  j^iletltly  acquiescing  in  the  acts  pi  Geoj:gia^ 
has' made  the  stron^st' declarations  in  favimro^^ev 
right-    *-  '  .    M.  : 

And,  la^,  there  is  good  Teason  to  believe  that  {th4 
gpterpiAent  was  actus^  apprized  of  its  right  to  tbi| 
mild,  The  extension  of  Ftorida  took  place  in  1770, 
In  J*???/  the  Ifidian  clain©  in  the  Natohes  <)ist^t, 
tdiich  Hesnti^ithiir  the  limits  of  this  extension,  wi^ne^^^ 
ttnguish^d  by  the  British  govemntentw  At  Jtbo.ttqa^ 
field  at  Honewell^  in  1786,  between  the  United  St$^t^ 
auji  the  Cnacktaws,  the  former,  in  order  to  prqclM^e 
itih  Indiana  from  the  Natdi^  district^  availed  Ikssfm- 
selves  of  this  ektingtkishment :  and  as^  for  pbv^s  rear 
^(ins,  tt^ey^tild  not  have  supposed  it  to  have  \^^€ia 
iTJade  for  the  beiiefiit  of' any  other  government 't|ma 
TloiidA,  <)feorgitt  hartng  then  declared  its^  intj^p^tf- 
tT6rit,  ^  wks  notice  tothem  that  the  British  had^:st^i«|r 
^dthe^  jartsdifcfiori  of  that  province.  Thek  ^plafiRf  j^ 
tofcmded  orithise«*tt&ioii9  of  which  if  they  did  net? iji 
ihl^  niatmei^rec^^e  complete  notke;  they  h^^^  s(^^ 
j[ht|miti(iir^  least^a^  W0t:only  riijd^  it  inoumt)i«it;«a 
theift  to  inqtih^  fully^  into  tbe.'busiile^t  baiit  peic^^ 

t  ^cc  ^e  case  of  Hobbs  and  Norton. 
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oat'.the  source  from  Tvfaeoce  all  iieecssiai^.iik&nTttGtMc^ 
ni^t  be  drawn.  i,    '  •:    ,    ,1      ,  - 

But  it  may  be  asked  if  the  govermnenl  was  apprif^ 
of, these  circumstaDGes,  why  did  it  omit  jtp  vj^e  tjjpm 
tn its  negotiattDOs  with  Spam ?  The  waapriis ^viqf^a^ 
To  hare  urged  them^  would  have  defeated  it?  ^Wflf 
daim.  It  could  vMta  this  cowtary,  as  ,pfur^)o|'.4^ 
lilifiited  States,  oB  th^  ground  only,  tbatk  woi  pot^ 
part  of  Florida:  To  haw  shown  that  it  had  ib(?<;Q9^^ 
afpart  of  that  province  befiwe  th©.trwty;«if,,jMpjpj5, 
would  have  established  the  claim  of  Spain;.  fi?r  ^IcoiPr 
da  was  ceded  to  her  previously  to  the  definitiva^e^^ 
betwe^n^Grea^  Britain  aad  us  5  and  it  is  on  the  ^f^." 
tifw  treaty  that  our  claim  rested.  It  wa*  the  busipeg^ 
<rf  our^oveimme^,  therefore,  to  keep  this  mii^ter,Q)i^ 
6f  view;  and  fortunately  for  us,  it  seems  to.  Jhav^  b^» 
uiiknown  to  the  Spaniards.  Certainly  it  wa«  uii^c^ 
wiser  to  retain  this  country,  as  part  pf  the  Unitpd 
States,  even  at  the  expence  of  giving  it  t»  G^rg^a, 
than  to  yield  it  to  Spain.    If  our  government  chose  tQ 

Sursue  that  course,  and  by  its  conduct  and  assertions, 
idividttals  havi  been  induced,  oonfidiiig  ia  its  autho- 
rity, to  regtod'Oe<M^,  a»  the  owner  oT  these  lands, 
And  to  purchase  from  her,  with  what  juptice  cpuld  the 
United  St«it^  liow  fetten^t.  to  depn^e  them  or<  tht 
property  ?  Is  government,  coonary  to€(v«ry  mh  of  Jaw, 
16  ieate  adi6ntage  of  its  own  acts,  »»  ord?r  to  mjure 
iJthers,  and  to  iwinish  them  for  h^viijg  conHdpd.m  its 

solemn  dedairations? , 

But,  were  not  the  purchaser*  themaelws  acquainted 
Krtth  this  right,  or  at  least  bound  to  take«notice  of  it? 
And  in  that  case,  did  they  not  purchase,  at  their  pw» 
tisk  ?  The  answer  to  this,  also  is  obvious,  Had  the 
United  Sfates  been  acquieseetit,  had  they  repawned 
silent  arid  passive  only,  the  purchaser^nught  h^ye  be??? 
considered,  perhaps,  as  taking' at  their  own  mk:;jlM^ 
whfen  Geoi^a  openly  claimed  ,^d  exerqBed.the.?i|;ht, 
and  the  United  States,  not  only  m»de,np.<nbi^tw^ 
buf  aided  the  claim,  tby  their  positiyft.d^ctoUo^  .tpp 
tetttebas^  'vtfer^'bowad  *tt  look,  no  f(»rtb«rr,  >Mf^?HW 
the  claim  of  the  gOTeEBmeat  b^iep  iw^tt^t  of  record, 


gove'EBment 

•  See  the  CMC  of  Amot  v.  8i»«o«»  *•  V**"  '^• 
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yH  would  ^ebpuroiase  have  been  T^Hd  mnAer  tkepe 
"eiitnifiM^i^c^  of  efMcoumgemeiit,  hj  the  govwDnrat 

'  It^d^tmcl^a^/dieirefiAre,  that  «*(he  pattf  sei^ 
•^Q^'oMy  claimed  the  right,  bot  bad  the  appeamnceiof 
)pM»e§Bitig  it,  wbleh  aippearafiGe  wm  eonfiiraed  hf  the 
^ac^uieiic^nce,  atid  eten  the  d3q>res&  dedaiiatma  <^:tte 
Mie  dWne^s^:  thfe  i^ale  in  the  cade  of*  an-  indhrkhiri, 
'Wrtixld  he<x)mf\etBly  valid  ajfid  Binding  in  laww  ^  •  . 
*-  But  ^/AlX  the  same  t^iles  Bpply  to  a^  gev^ftimtot? 
This  is  the  |>bii*  ne«l  to  be  exatnmed.        -     -^  ^^  * 

Id  the  EngK&hlaWy  from  whtehtnostof  our'naxhiis 
bfjtim^iuciefKie  ale  deiwM,  itie  a  moetved  jmnloDle, 
Khaitheking^  who  vepresetita  the  govenimrat,'flifain 
^'whom  thfe  public  property  id  l^^ily  vested^*  eaailie 
•made  a^hable  to  nokindof  ptotSess;  that^l^^hunno 
-fraitid/n6iin|)fopl4ety,  nd  n^Hgeooe^evenrifcaii'bekB- 
/7)tited.  '  Yet  if  he  slnmld  do  a  wmttgfti)  aet,  asm^Andg 
-an  Itnpibp^r  graht,  4br  instance,  the  eoint  bf  Chf^ae^ 
"Would  givi  r^diress  to  the  party  injored/iiiid  cV^i^^set 
"aside  the  gianty  if  neees^ary,  o»  the  'grounddtdtiAe 
kiiig  4)ad  been  d^c^ived. '  ^%is  tirdVM  tw)^  tli^BS ; 
^Sk^y  that  the*  acte'  of  g^femmeflt*  are'  sd^jMt  to<ttie 
tales  tit  fetW  afid  justki^,  al^tigH  the  go^rerntnMrt  ^  k- 
«^IF  eahnot  be  bro^t  to  aiswer  in  a  legcd  process  : 
And  B^^;ond)y/€hat  th^  iaabiiitf  of  the  giG^mm^fil, 
to dd  wrortg* isa m»e *fctioniVvhitfb the  judicW 
ef  explbins  aifay  in  i  fevow  o£  juaitii^;  wb&ifev^dt 
can.  They  will  not  feaiy^that the  act  v^  doti^thMyagh 
WCj^Mgence/^ranhiipPoperifllcofiott,  btit  thmugb  de- 
*cept!on ;  yet,;if  m  fact  ^witfngftil^  l^y  will  seVit  sftide 
whenever  it  is  of^uteh  a  nature;,  aft  to  be  Mbj^te4  to 
' theft- coiitwrl.     "        '       ^  »r  r  \):^if,,'» 

'  Thfis  being  thfe  ease^^^lsview  inf  JEnglaiid;  Vi«iose  niein- 
archrcal  govern rtieftt,  is  supposed  tor  reqiihfte  ^aisrtifered 
tfaviofebiifty  in ;  the  chief  iwarlsirafe'^  the '  tiaiwfe  ^imk- 
ims  should  ctbtqin  inorb^  iJeatiily  and  Wgreala'-'^ift^at 
am6ng'«&,a&  being  fd*  mord  c6ngenlaHb  fHe'llfttWc 
and  prifadpleei  of  cm^  ^vmhimtA.    AtJtordhiglf  #e 
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tfMMT  Miigtitutiom^    Our ,  qowts  make,  m  dtjSK^ntty  ^  pf 

declaring  Legislative  acts    void,  even  those  of  (^e 

JJwSoBj  vfbere  (bejr  ar^  crattarjr  to  thcf  cow^tion^ 

*  Hiis  is  Ibimded  on  the  furiiKiple,  tJi^t  the  i^iis)9torfip.in 

lUakitag  sttcdi  acts,  hftve-^xceedeii^th^.^V^bj;^^ 

Why  ttouldoot  Uia.actsof  gbyeiaame^^aii^j^^^rA^ 

,  stances  dlso^  be  su^ect^  to^the  nilesi  qf  Ifm  wd  t)ie 

maxims'Df justice  ?  Vfh^ ^ho^^ot.thjs  s9Lk(([aK7t«@cm* 

trol  of  tbe  j!KUcial:^^«r)  ihe^.^lOtf^D^ed  ^vajlqases 

where  the  acts:  cpinplaiiied  of  &m  b^  b|pQi|ghl(  within 

/ilareachi  Thefe  ti^s^.to  exist  nQ!gp04rfiii9Qtl  tfl  the 

,  licmtrarj.  f  Qur  gowei^nmontpi^^egises  liMiid^i j^^       is 

'ini^e  praQtice-of  ^^llidiig  t^;^  iiQ^iTi4i^.}.ft«f)?  it^ap- 

'^kto  a^Mto  for  that  pitrpps^^  wi^b  ;prop^r  jMSw^ig /|m^ 

<  anstcufelionsiJ  *  If  after  one  of  theae  •  agents  thftd  m^: .  a 

aaaeftuDBnant  to>  1^  powers,  Uie  .^^«awt  sboftW  d- 

:  tempbto  fMlatei  tteb  land^  or  sdll  it  .a^ii9LVwo.«Ji4.n9t 

;thaiaiiiciial  power  jprateat  the  t^  of  tne  fii9t..pHrQha- 

iW  ?  /Wc^ldit  i^  tnguire  into  the  validity  of  the  9e- 

^tddnd  salfe^  whevet^  i4  became^ihe  sulj^t  of  tiHigatikm? 

noddecjue  itwid,  even  if  ;macb  by  ao  expfcflss  IftHl  ? 

H  Thwe,  seems  a(5>  doubt  on  thjai  head>    If  Ihei^ .  jtfe^  j»- 

dicial.tpowec  would' epferc^tKeruIetiQ^ fetsf  »|id  |sW- 

*ice,  as  to^jcAo:  mode  of  diapQsiag  of  ptopor^  bytfee 

^verW>ei}t,  why  should  il  npt^  ew|rtally'!$»fef<Je  tfc#«i, 

wtoioKherinQdes :?  And  we  fcnoiWj;tlmtig»;jpfu»en  tOmy 

?iaariiffeoti>aUy  dfe^oseiof Ipwlaftd fc^i^iidie^^ 

/is^oth^i?  sells  it,  ae>  by  seUiog  itbini^^i^,  ,  -»  \ 

;  Upon,  die  ifboJe,  there  does  not  sej^itt^j^beiany  rf»- 

-«»l.^ithy  UiesaHie  rules  which  Wpe  b^enAe^tabU^jhcKl 

ooitt  tthis  subject,.  resjJiecting .  iddividuafe^jisfeQubirPot 

equally  apply  to  the  acts  of  governiient^.  >  F«0?n 

.flfi^upe «lwcH^re$nlt).ti^  the^  U-pHcid  ^t^s^ib^^ing 

f  )notff>nly  aciq^seadiiii  aU  tber*9tft  of  .^^m^hipii^^er- 

jimAbff  .thci^8^te<)!f,  Georgia^. lov^rthifl  Uitid^iAdM):^ 

tAbfv  uHunf^e  sal0  ,(^  it^sbuii  8dw;r»uppottediftnd.gi»en 

fWlowto  the; right i^i;AatM«K*  ^Y -^^^^e^t  ^^sm- 

^.tkH^|;iu1|sfa]fpu]:,;wiUbi^vboiifid  h^^  tb6;fealeK|  IChb 

opinion,  however,  cannot  be  positively  pronounced. 

The  matter  is  attended^by^nUAly  difficulties  ;  and  the 
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decfeion^ihsotfie  trf  its  ithportattt  |>iarte/r«fe  ftbt^d^ 
authority,  but  on  reasonings,  the  force  cv  Which  ittifet 
be  judged  of  iri  the  courts^  There,  perh^,  ^  very  tiSPJ 
feirentvfeW  of  (he'subjeot  may  ber^rtl^f^tefdi  *i  »*•  ^^^*> 
*  The  daims  of  the  United  States,  Whicih  pp6fi€»\the' 
first,  and  far  the  most  extehsive  fidd  of  ihqtiiry,  havf 
jrig  beeW  th\is  surveyed;  the  repealing  ^ct  of  G^t^vLj 
now  prteerits  itself  for  Consideration.  •. ' 

This  act,  it  is  to  be  observed,  in  the  first  fA*^©',^ 
dcl6&  not  profess  to  r^o/the  act  of  JiattuaryTthj  '^^\ 
but  declares  it  void;     The  reasons  for  tMs  i#^e^ 

Eroceeding,  are  obvious.  The  act  of  Januart^  7th/ 
ad  produced  its  whole  eflfect.  The  sales  whk^n  it  di* 
rected,'  had  been  Completely  made,  the  tnoney  baid, 
and  grants  passed.  It  could  not,  therefore,  faav^been^ 
at  all  affected  by  a  repeal ;  for  it  is  a  well  knowi^  ^n*. 
eiple,  that  to  repeal  a  law,  far  froiii  undoing  \»^bat  has* 
Bheady  been  done  under  it,  can  only  prevent  itS'  fu*' 
ture  operation.  In  order  to  destroy  these  sales^'  thete-i 
fore,'  which  was  the  object  ^imed  at  by  the  tegi^atm^V 
it  was  necessary  to  do  something  more  than  i^peal  the' 
law  :  it  was  necessary  to  declare  it  originally  Vdid.  ; 

A  single  observation,  which  pres^t^  iteelf  het«,' 
might  decide  the  question  oft  this  repealing  teW.    It 
is  this ;  that  the  force,  validity,  or  Cleaning  df  a  te^-' 
lative  act,  is  pwely  a  judicial  question,  ana  altogcfther 
beyond  the  provin^je  of  the  legislatuk^.     It  is  tfe  pro* 
vince  of  the  legislative*  power  to  ms&ela!t>l^  to  givd- 
them  their  existence ;  but  to  expound  and  enforce 
them;  belongs  to  thfe  judidary.     The  judicial  power  is 
to  declare,  ivhiit  the  laio  is ;  the  legklative,  what  it 
shaltbe.    The  legislature,  therefore,  may  repeal  one 
of  its  own  acts;  that  is,  may  declare,  that  it  shall  not^ 
hereaftei*  be  law:  but  should  it  go  ftirther,  and  de- 
clare that  it  is  void,  that  it  is  not  now  'law, it  steps'  be- 
yond its  powers,  and  its  proceedings  becom'e  mill.         i 
This  is  a  fandaihental  prhncipleof  ail  ourl^otastitu-- 
tions  which  declare,  that  the  judicirfatt^  legislatfine 
jpowers  shall  be  distinct:  aifidsepi^rate.    It  reiults  abo' 
Irom  the  very  existence  of  a  written  constitution; 
which,  by  its, nccessaty  operation,  p^^  Jimili^fp, 

the  legislative  body,  and  confi^  tke  protectiioii'/al^t^ 
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q^imtemficc  of  tbo«e  limite,  to  t^e  judicial  powei^ 
^.u(eU  migM.  the  legialature  trx  cau3^,  or  bear,  ap^ 
[:r(MJ£L.a3 atteaipt  tp  exp^^nd, QDforc^  or  (}iBclare .ifoM^ 
one  olits  own  acts;  ejicept  so  far.  as  iBight  relate  to 
tb0/9^re  operation  of.  sii9h  act  ltd  validitj,  30  far 
aa  might  relate  to  it$  former  operation,  to  acts  alread/ 
done  under  its  .authcmty,  is  a  qoeation.  which  the  cofurt3« 
of  justice  alone,  not  the  kj^i&lature,  are  ^ompetest.  to 
decide. 

]  These  .sales  moreover  were  contract?,  made,  with 
the  utBi^st  solemnity,  for  a  valuable  con^deration^  and 
carded  deUberately  into  complete  execution,  it  is.  an 
invariable  maxim  of  Jaw,  aiul  of  natural  justice^  that 
one  of  th«t  parties  to  a  contract,  caunot  bj  his  own 
mAy$^mift  himself,  fronrits  obligation.  A  contrar}^. 
pritKftp^  wouhi  break  down  all  the  ramparts  of  right, 
d«9doVve' the  bonds  oif  property,  and.  render  good  (aith^ 
to  enforce  the^  observance  of  which,  is  the  great  ofa-: 
ject  of  civil  inslitutiofB,  subservient  to  the  partiality,, 
the^sefifishoess,  and  the  unjust  caprices  of  every  indi-' 
vidu^h  There  is  no  reason  why  governments,  more* 
than  private  pe)r$ons,  should  be  exempt  from  the  ppe-' 
ratioA  of  this  maxim  ;  nor^re  they  considered  as  /ex- 
Qftipt  by  ourv€4MiatiiiJtian  or  oiir  lawsi  The  state  o(^ 
Gt^rgia,  beii^  a  par^  tQ  this  contract,  could  bo  nxM-e: 
relieiv^  itself  from.  Che  obll^tieo,  bv^any  act  of  its  owny 
tbaft  an  indir idual,  who  had  $igqea.  a  bond,  could  rei^ 
lie^e  himself  froiti  the  necessity  x)f  payment.  If  thqre 
^eve  mifiieijent'g^nds  for  rdief  in  ei^r  cafi^e,  the* 
state,  or  (the  iitditidual  must  resort  to  the  courts  of  jus- 
tk:e^.»4ier^.it  woaidbe  aiforded:  but  the  acts  of  the 
one,  and  thie  oth^r,  for  relieving  themselves^  would  be 
equaUy^nd  essentially,  migatory*    ... 

The  act  of  Georgia,  the|:e&>fe,  oao  have  no  le^  eC- 
iesii.*,  ^  It  can  be  regarded  only  a^  a  declaration,  stat^ 
ing  the  @fio«inds  qa  which  that  sMtte  conceives  .itself 
entitled  to  j;^kiSef,';|roti)ftbie  contract  in  question. .  As 
siid^:a  dcclai:atScin:  however,  from  so  ^respectable,  a 
l«Miy  aSithee  legislaturi^pf  a  atatey  eanoot '  fstiU  to  make 

:  ;-•     •'  '•        :^\'Ul-"     t;     '.'    ;"  '  *         .      ■         ''       .i'     ' 

.  *  It  i$  f^tif;u:j^ty  to  find  .this,  opifiioQ  corroborated  ky  ^hat.of  a  very  etm- 
Rcntlawyer  in  New-York  m4i<5  was  ^m^tbtie  ago  consulted 'on  tliLlpoirtt — 
S€eC^U4i«inlII6nfl4pit]%tt;<n^iett4i]cNo.  m  .^  r 
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a  stroi^impressbn,  it  will  not  be  impropHer  to  exwi'* 
use  these  grcmnds  a  litHe  more  mimitefy^  in'  ordert^sit 
a  better  judgement  maj  be  formed' ^out  tKeirHttfi^ 
cieitcy.  '' -  *  -      .1^ 

The  sales  are  detJared  Void  by^this  atrt,  dnHbW0 
gromids.  Fh^t^  that  th^  legislature  hadnot  constituti6ha| 
power  to  make  them.  Secondlv,  that  iir  passing  tite^ 
act 'for  that  purpose,  it  was  infltienccd  by  fraudident 
and  corrupt' motives.  ..;.•.    ... 

As  to  the  first,  it  is  not  improper  to  r^eat.that'ifl^ 
purely  an  object  of  judicial  inquiry.  .!Bad  iSie  statcf  of 
Georgia,  as  xt  might  have  done,  filed  a  bill  inthfef^ 
preme  federal  court,  agadnst  trie  purchasersj^  to'  Wrf 
aside  the  sales,  one  obiect  of  ihquhy  iri  thrii''  <^'" 
w6uld  have  been,  whether  they  tirere  malfeby'sM 
dent  authority :  and  if  it  had  fbuhd  that  tbejrweite  ¥' 
they  must  have  been  set  aside.  But  Hvho  eVeif  Kei 
till  this  act  was  passed,  that  the  legi^latun^  irtiiet^ 
cpiistitutlotis  have  notpower  to  sel  thepuWic  pfetffeiM 
ty,  or  give  it  away  ?  Tms  has  always  beet^  coiiiii^rW 
aBOrte  of  the  most  essential  branches  of  legWfe^if'Si^' 
thority,  Rhdsbeeneiercisedbyerei^lfe^islafit^l^^ 
in  the  Union:  and  by  that  of  Cfeorgia,  InnnnieWtis^llW 
stances.  If  the  legislature  has  a  tlj^ht  W  dl^Qst  W 
the  public  lari^,  which  cannot  be  denierf- 'it  ma^'^dfiP 
pose  of  them  mwhat  quattUti^  aiid^oh  whitt  ^^^ 
tions  it  thinks  fit  i  for  the  rfght  bfelii^  tmrfeStr^cfeff/W 
must  be  its  exetcisie.    -  ^  •'    /'  ,.a;K.  np'* 

The  secbn^  grt)tind,  the  ground  of  firatidkiid*6 
tioh^  was  equally  i  subject  of  judicial  ^Snqtifirjri   :T|Ji 
cannot  be  a  dbubt,  that  if  a  legislative  body,  ih  mi^ 

a  cotatract,  has  been  itnpbsea  on,  it  wSl,  eduklly 

an  individual,  be  entitled  to  relief;  but,  like  an^ii|^ 
vidlial.  Tt  tartet  seek  this  relief  in  a  court  of  jtftt^e., 
Fn  a  bill  filed  ih  this  case  fqr  setting  aside  tfie  sdlcfl^' 
thealWgaticAt  of  Ymtid  woiiM  have  been  inquiredfrftcY 
ahd,  if  supp6rt6d  by  proper.  pmbf,vmuldri6*^^^'^^ 
have  been  a  sufficient  grdund  for  relij&f^*  'Thfel 
the  statV  might  hk^e  pursued,  in  t^s  iyra'iWfer^fl? 
might  ^iaV^  obtained  whatever  remedy  it  is  etittllw^d/ 
in  kw  aridjusticfe.  *  .  ;//  ;^V^ 
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♦^  JBiU  irfiat  is  the  nature  of  the  ffOu^  cpjoipla^eij  qC] 
a^d  hy  what  proof  is  the  charge  supported  r  »  .  '. 
"The  act  does  not  pretend  tiiat  the  legislature  whidi 
pia4^  these  sales  was  deceived^  iva3  imposead  on ;  feut 
that. some  individuals  amoAg  them  were  corrupted. 
t)o  the  circuqistances  alledged  amount, to  corruption? 
CaA  the  niptives  of  individual  members  be  inqyired 
into,  in  orcter  to  invalidate  the  acts  of  a.  legislativa 

Mj.?  '^  ..  ...  ■ .  —     .  --*  ■ 

If  is  aUedgea  by  the  act ."  That  a  majority  of  those 
(oembers  of  the  legislature  who  voted  in  favour  of  tli6 
9a1eSy  were,  engaged  in  the  purchase."  There  are  va- 
aou9,  other  yague  4nd  general  charges,  but  this  13  the 
only  jsp^iJGiQ  tact  alleged.  It,  is  not  ev^n^  pretended 
that  4.  majority  of  the  legislature  was  jconcerf^ed,  but 
only  ^^  a  majority  j[>f  those  who  voted  for  ihe  ^^les.'l 
Adp^ttit^  this  to  be  true^  was  it  an  act  of  corruption? 
It  inigbt  be  cg^sid^ed  perhaps  as  an  impropriety ;  but 
^  v^ttdt  ground  can  it  be  stigmatized  as  corrupt  ?  It 
la  not  s^^led  that  those  persons  were  bribed ;  that  they 
vera  tp^eceive  money  for  their  votes,  or  even  to  have 
pUrt  of  l^ie  land  vVithppjt  paying  for  it ;  but  simply,  that^ 
they  wer^'  qcMicemed  in  the  purchase.  But  are  there. 
l^ot|i^JC|^cprnipt  motives,,  which  could  induce  a  mem-, 
tier  tQ  v9l^,fo(ij,  a  sale  q{  public  property j,  in  which  he 
l^in9elf  w^  poncerq^d  ?  Mig,ht  w  not  regard  the  sale, 
especially  as  it  Was  of  lands,  the  benefit  of  w|iich  to 
the  pi)l)UQ  .dependiipn  their  being  cuUiftatec^,  as  fbd- 
vjintageous  to  the  state  as  vyell  as  to  tbe  purchasers? 
Might  it  not  intact  be  so  ?  It  is  a  rule  of  laiy,  that  if  an 
af^  can  be  fairly  accounted  for  on  pfoper  motives,  cof - 
trotoiies  shpll  not  ne  presumed.    .  .  .  ?         .    /  .    .^^ 

<yl^}A  It  13  l^elieved.  that  a  Iegi$l-^' ^''    ""     --^  ^ 

l^4j^a)ida}^d  on  account  of  tue 
ftr.Wy .^ilft}'*.  b9^n.  agreed  Ijo  by  i 
^ft^llfcog^  t^ptivj^  caaneyerbe  fc 

^Wj:*fe^^  what  pf^p^eof 

and  uncertainty  of  every  kind !    J 
of  legislative  authority  would  be 
acts  might  be  nullified  by  the  fraud  or  the  artifices  of 
Vol.  v.— No-  XIX.        S  E 
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may  be  rblieVed :    if  'it  have  i 

1(3  ,a\rtbpritjc,  its  jacts  ar^  iiujl  P 

mexxibers  caix  jaever.  be.  quest  L 

the  root  of  law,  ^nd  introduci  t^ 

tbpqsapd  tjt^es  j»QXQ  intoler^l  \ 

itP0iiId,be,^nti^nded,toxeme3;^  '  " 

.  "IJhe  propfe  9^  this  corrupti 
be  coo3lfler^d,  are  stated  by  t 
affidavits  j .  preseatmentp  of  gn 
re aio^trance.s i  and  th?^  circu 
h^vmg  ^b^ni  rqe.cjted  for  the  sj 

It  is  well  ^Qowiii  that  the  \ 
jury  ^re  never  admitted  as  evii 
t^ven  the  testimoay  on  which 
the  most  paft^  of  such  a  natur 
ceiv^dtb^e,  Thpy§erve  asi 
ry,  but  ijiever  as,  proof  pf  a  fac 
ments  in  question  as  have  Tjieej 
admitted  a§  evideiipe,  wpuld 
either  denpunce the, sales  in  ge 
to  the  publiq,  and  imprpperlv  c 
thp  fact  of  some  members  na^ 
rciqyesied  to  be  ^p,  int^  p^rcbf^^-^  ^ 

S^tilllea^  can jre monstrances  a 
Oft  in  the  dGci^ipp  of  legal  rightp. 
they\are  freqvpnily  obtained,  ai 
whereon. th^y  ^fpmetimes  re^l^  a 
need  any  observations. 

As  to  ^he  rej^tion  of  sl.  large  offer 
a  very  wi^Q  step.  The  security  may 
insuffipjeni-.  The  offer  may  have  1 
delusiv^  .  It  is  npt  knowa  by  the 

inainuaV?4^  *t^  J^^' ^^  tlipc^e; 

ttat  itm^yhay^.  oeen sp considiqi^e(3 

ap^^  tKejrqore^  may  ^ave  furnished 

upnghti  thou^  perhaps  ill-iudged  j 

jectlon.    The  fact  is,  that  the  offer 

fow  car  five  ^ndividu^k;  wh^lathexi 

chased  consisted  of  a^ery  coWde^ 

latter  also  paid  a  large  sum  in  advat^^p  . 
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tjfidjpjijBfoo^^  thit  ^he  former  proposed.  :  Under  tiies6 
cSciimstapceg.  m  is  nottiistessaiy tflf^tesort  tb' 

ccpupt  motives  fot  tne.p^^^ 

pn  the;  Subject  of  tile  affidavits,  all  of  Wliifch  liave 
been  cauri^fully  examiiied,  several  important  observa- 
tiQtis Qpciir.,     ,         .        .  i    . 

fn'the  first  place,  they  were  ei  parte;  f  akbti  ih  {)ri'-^ ' 

of  the  hous6  of  repredeii^-" 
nfronted^ith  those  pei^ons 
ny  was  to  operate ;  not  sub- 
n.    The  admis^n  of  te^ti- 
f  is  no  less  cohtradictorjr  to ' 
rt  known  to  the  American 
plain  principles  of  natuml 
ses  been  cross-e^amiiied,  it 
circumstances  might  have 
It  complexion  td  the  ^hole 
t  deliveried'  from  the  mouth 
taken  in  writing,  arid  taken 
ural  to  prei^ume  that  what- 
at  side,  will  be  more  parti- 
cularly iiweii  on,  ana  more  strongly  expressed;  whUe 
sucfepaifts  as(  sfeetn'  .bppo^ed  to  it  are  apt  to  be  either 
omitted  or  ittatfed  imp^kctfy.    This  arises  from  th^ 
natiu^l  imperfjBction  of  the  human  inind,  from  the* 
Mgct  9f*ouf  ^  bur  understanding^  and  dur  con- 

d&cfy  fte'nce  has;  resulted  a  rule  ivhich  is  invariably 
obt^efyclj^iri  #11  t)ur  cburts ;  that  testimony  i^  never  ad- 
mitiecli  unless  both  parties  have  had  ah  opportunity  of 
j  ation. 

I  affidavits,  it  is  affirmed,  that  t^e 
i  5  refused  to  takerdown  material 

]  '  actually  given  by  the  witnesses, 

J  Ipatc  the  members  accused  of ' 

i  iricertainfy  that  there  is^  ivhether 

1  J  been  misunderstood  j  the  tiespfect 

(  \^  the  comriiittee  of  a  le^felitive 

I  lose  l-emafte,  ix>  wbich^  if  trufe,  it ' 

tself;  if  pn)j[)erly;takfen;'  is  Habte 
1  tioi*:.'  "    ''.  '/"' : ' '  "      '^ 

*  See  affidavitb  of  Flouniey  Sc  Clayton. 
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^  iooAoiM  iiiatettoca  it  id  ccmtnidiiptfQijr/  W9A^f^r^c- 
twalfl^  K  dtepwds  io.a  great ^ijtegiee.oaJiqwfa^t 
which  the  beat  Jk»oii{ncvl(3  of  law^  aod  |h^  4l^t4f|^in 
.fiomiiKm  judtice,  eoAGtir  in  irejectiog,  It  «999ii^  M^ 
ittOit  wfcofly  tof  tlw^  cojafesaioqs  of  meroliera  in^%^i]^t 
lor  the  k^aloture^  or  the  committe^i.  but  tp  ^^.witr 
ttwafWSt  abwtthe  impropmty  of  th^ir  owa  i^miq^i 
^odifioaUy^  the  ivhole  $copeot  it  is  to  prQVfi  tbi4  flcx- 
ttmnmmbers^  H'ho  voted  for  tja^e  law,  w#re,»ctv«^ 
by  iC0rM|it  motives ; ,  a  poiat  which  it  ha3  b^^  3))fimik 
c:a»«^vn  b^  io^uu^  iQtOy  for  thQ  pwpotfeof  iwfim- 
daikii^ga  lfg^)«tiy^  act*  .  ; 

iti^  /worthy  of  jreipark  al&KS,  thajt  the  ^fiembe^.irh^ 
f^]^aiv  by  tbtseiafiSkdavits,  ta  have  beQn.coiiif;i9¥|iediii 
%^  ^OUtracty  were  to  pay  theur  portioP  of  the  puri^haf^ 
/Aon«y4|^  Tboce i%  indeed^  oneiast^u^recof  tiie coor 
.tpary  :-bttC!it  is  proved  by  the  hearsay,  cpAfes^i^joc^ 
of  th^.m^mbec  hiioself)  but  of  ii-peiscMay  wbff  dedaredl 
buni^ito/be  one  of  the  jpiircha^ers^ 
.  Thisf  t^timony,  tbecelore,  whethcprita^.aiubfiUncQbe 
Mgahkd)  or  the  mauoer  of  it$(  beipg  takeD^.  afifieBBB 
^qMftlly  defective*  :    .  j    . ...    ;. 

'  But^if  it  ^ew  lesa  so,  if  th^  pnppfoof.  CDn:uptip44» 
thp  [legislature,  were  not  only  adi»isaikxle>  but  ytoM^ 
tbey.wcwld  be  ^eetlyjcouut^rbalanced^.l^  the;  s^ 
d^pt  of  Uie>  governor.  ,  He  ha^  never  be^n,ac€Wfif4|. or 
ev^A  sD^peotedy  of  corruption.  li  can.  hardly  be  oh^ 
ccived,  that,  pure  himself,  he  would  have  aide^,^ 
c^QCTuptioa!  of  oth^;  would  have  saactiojaecl  a^.  act 
which  he  knefw^to  have  originated ia  sa/otive^  90  flagjl^ 
tiousi  Had  these  practice  existed,  it  jis  n^il  tq  iitno^h 
stble  that  they  should  have  c^ca^^ed  bissknowl?4si?.^ 
l4>r  he^w^s  not  only  on  tho  spot^  igf^^dU.acg^iiil^ 
with  all  tJie  actors  iit  tbia  misioees,  but  Jiv^  Jn  |b^ 
olo»0$t  connection  a«d  intimacy,  with  somf^if)$i^ 
,  warmest oppop^rs.*^  .-  r     .  ,     ,    ;    .;:  -,  >^,^,..  ,\.\\[^m 

fjiffidav  it*  pf  James  Tyrol  and  Ruf$el  Joyiei.,  ,        ,     ,  V. 

'    fW^'d  Philip  ClaytQit  and  Johii  Thomas.     *^'        ■•''   ';'    ''     '" 

I  See  affidavits  tbrodgiidWl  ^  i :     *!W  ..;-../.      I 

l^ee  ;iflWaviU,9p4^ijV<Un#Bai>ia^dl44C^  ;.  , 

4  Do.  of  Jaintes  M.  Neil.  '      *  •.■'?» 

••  A  leading  member 'of  the  Senate,  wlio  was  the  governor's  son-in-lKW, 
and  lived  In  hii  house^  was  one  of  Hie  most  ^frenaous  m  opfiwkMD.    - 
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^ffie:'dfi(ntk'bjdtiv4)^i>ii}d hr^e^ted^ him  to^canturiin 

fil^eiare'  hkV^  as»«Bifted  ta  the  seceiML  bMfiruKekis 
i^nd  it  fi^'flpm  thoM'  obj^i^ctBttfakh  kad^^i^ 
t^  ttgstRirt  the  fb^ ;  and  co»didc(red  it  "m  co»Af6dt¥t 
t6^e  poBKe  good;  Why  may  not  die  tegisktm^be 
eod^eit^d  to  have  actM  from  tihie'Sflcme  motiwfjp 
BlifiilM MdorratHioii  bd  tiBorted  ioin c»der  to ifiwl  arMl* 
ddi^fl^  ifaelr  doing  aDr  ttct,  whith  ^ie  g0venl(9r^  eiftiMify 
enlightened  with  them,  was  led  to  foy  a  sittse  of  AM)^  ? 
•  ^«rt  it  Se^ms  clea*  that  th^  le^slature  ofG^igia 
^as;  #hd!Nr1nce»i)pcftent  to  set  aside  this  dctv  «m 
had  tftf^  been  sumcfent  gromids ;  beeatiM  «hi9  tea 
iWRcf^l,  not  ^  ft  {egislative  ranet^oB/  and  becilu$e^' tte 
Ild1e'>v^  a  iboMract  to  i^i<ih  ^e  state  iteeiri)<^:a  pttf- 
tV'^^at  had  the  lieglstature  been  competentytbe  hVi- 
dence  on  which  it  proceeded  was  not  only  intondlu- 
%^^y'  btst  itltogiether  inadMissiUe  :  And'that^  sdtioe  to 
dispose  of  tK6  miblic  land  is  oi^oftbe  most  iH^eaaa- 
ble  powers  of  tne  legislature,  and  the  motrres  of  mem*- 
bertj  evett  ff  dOrrlipt,  iivhkb  in  this  easfe  is  far  frotti  -be- 
iXig  estaft^liishedl,  cU^ttot  be  alledged  against  the  Vdlidliy 
of  ti  te^latlve  act,  there  was  Yio  gro<ind,^  dither^of  tin- 
torisfittttitthality  or  fcorroj^tion,  upcrn*  whi^h^-even^^  iA^ti 
«btt]^tet}t  fHbUAfet),  this  act  o^iddiiav^^  bem^  decltftid 

It  fe  proper  to  add- that*  even  if  thift  contract  tt^M 
b^set  aside,  art  essential  condition  df'doin^^^d'  must 
be  IB*'  rejiayihent  of  the  ptirehai^  nioney;  •  w  is  one  of 
thfe'  moat  pbvioiis  improprieties  in  the  p^p^altng'act, 
thatt^t  attenftfpts  to  destroy  thte  pmrcshase*  without  'tnak- 
1t%the'le^  ^vision,  or  teren  stipulation,  (br  their  rd- 
^yi^ent^*  If^asHhas  been  asserted,  the  legislature 
which  passed  the  repealing  act  made  an  appropriation 
of  part  of  this  money,  it  was  a  complete  confirmation, 
as  far  as  depended  on  them,  of  the  contract  ;^}iich 
they  avowea  an  intention  of  antiuUing7+    / 

From  this  view  of  the  two  points  submitted,  taken 

*  Seeai«t<|Ni^3Sr.  f  ^^  tht4>ut  ^€ele  v.  Ctibbons.  P,  W. 
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under  all  those  aspects  which  were  deemed  in^rtamt^ 
theOti^ll^igigti^dlf^nitfr^  isl^dftc)  fl«  M^niMtiJMi^ 
sion,  which  he  certi6^^9a.)>i^  .yi^pioii :  L  That  the 
United  States^never  had  a  i^ght  to  Shy  part  of  the  lands 
in  question,  above  a  line^drawn  due  east  from  the 


repea^mg  aci  oi  ipeii  j?iaie.      ,  .  ^  ^^   .  ^^    ^ 

Nei0-York,  Aug.  5rd,  17^6.  ,  • ,!  '  '■    ,7^;*;;;  T 


,  •,     •,n<;'-H 


■■'■.!   i  .  I-  "  ■      :  •  ■';  .'/.  .■"';..',;i;'.-iT|.'-*i 
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5.  Act  of  Georgia  for  asserting  her  limits,  Feb^ 


■■s:m.'^^ 


t6  Joseph  PurcelU       ;  ;        ' 

?•  Act  of  South-Caroiiha,  for  confirming  the 
convention  of  Beaufort, 

8.  Act  of  Georgia  for  selling  to  several  com- 
panies in  1789. 

9,  Representation  by  the  commissioners  of  the 
U.  S.  to  Spain. 

10.  Report  from  secretary  of  state  on  Spanish 
claims. 

11.  Act  for  the  sales  by  Georgia  in  1795. 

12.  Clause  of  the  repealing  act. 

13.  Governor's  communication  to  the   Geor^a 
legislature,  at  the  session  of  1796. 

14.  The  repealing  act. 

16.  Resolution  of  Congress,  Oct.  26, 1787. 

16.  Extract  from  major  Pinckey's  representation 
to  the  court  of  Spain. 

17.  Opinion  of  Col.  Hamilton. 
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No.  I 
Extract  from  the  treaty  of  peace  in  1763,  taken  from  ^ 
3d  vol  ofCoVfictiqn  ^  treafie^^  pogf  188. 
20th.    Inconsequence  of  the  restituUop  stipulated 
in  the  precedingarticle^  his  CathoUq  JVI^j/^^  cedtts.acul 

fuarantees^  in  full .  right  to  hi3  Britannic  IVbjestyi 
lorida,  with  Fort  St-  Augustiaaud  jUie  bay  of  Pensa- 
cola^  as  well  as  all  that  Spaaa  posseted  on  t^e  conti- 
nent of  North  America,  to  the  east  or  to  tjbie  south-east 
of  the  river  Mississippi*  And  in  ^eneiifal,  every  thing 
that  d^>ends  on  the  said  countries  ana  laada^  vvjth 
the  sovereignty,  property,  possession,  and  all  ng))ts, 
acquired  by  treatii^  or  otHerwise,  which. the  C^tholiq 
King  and  the  crown  of  Spain,  have  had  till  hqw  over 
the  said  countries,  landa,places  and  their  inhabit^M^^  so 
that  the  Catholic  King^  cedes  and  n^akes  over  th^  whole 
to  the  king,  and  to  the  crowr^  of  Great  ^ritaiQi  and.that 
inthe  most  ample  manner  and  form* 

k  true  copy,  '      . 

CHARLES  IeE. 

No.  IL 

BY  THE  KING. 

A  PROCLAMATION- 
GEORGE  R. 

Whereas  we  have  taken  into  our  royal  consideration, 
the  extensive  and  valuable  acquisitions  in  America, 
secured  to  our  crown  by  the  late  definitive  treaty  of 
peace  concluded  at  Paris  the  10th  day  of  February 
last;  and  bein^  desirous  that  all  our  loving  subjects, 
as  well  of  our  kingdoms  as  of  our  colonies  in  America, 
may  avail  themselves,  with  all  convenient  speed  of  the 
great  benefits  and  advantages  which  must  accrue 
Uierefrom  to  their  comn^erce,  manufactures,  and  navi- 
gation ;  we  have  thought  fit  with  the  advice  of  our  privy 
council,  to  isstfe  this  royal  proclamation,,  hereby  to 
pid>lish  and  declare  to  all  our  loving  subject?^  that  we 
have,  with  the  advice  of  our  said  privy  council,  grant- 
ed our  letters  patent  under  our  ^eat  seal  of  Gj;eat  Bri- 
tain, to  erect  within  the  countnes  and  islands,  ^ceded 
a^  confirmed  to  us  by  the  said  treaty,  four  distinct 
and  separate  governments,  stiled  and  called  by  tb& 
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names  of  Quebeck,  East  Floricla,  and  West  Florida, 
and  Grenada,  and  limited 'and  bounded  as  follows, 

FjTst  the  government  of  Quebec,  bourt^Btf^on  the 
iiSiMldor  coast  by  theHiver  St;.  J6hA,  arfd  frbm  thence 
hj  a  line  db.wn  froita  the  liead  of  that  rivfet/lflirottgH 
the  laijffe  St.  |6iili  to  the  south  'end  of  th^^  klfe  Mii»>Si 
sm'f  trbm  Whence  the  said  line,  crossing fhe  rivfer  S6 
Lawreiiee  and  the  Me  Cham  plain,  in  45  tf6gifee&**of 
north  latitude,  pdsses  along  the  hi^ands/WHifch'dii^ 
iiiide  the  livo^  that  empty*  themselves  into  tfie  feii<f  ri- 
v^  Sf. .  lLiawrehc6,  from  thosis  which  ftfll  into^*flhfe*  sect*; 
rind  al^o  alon^thc  north'  cu^st'  of  the  Bay*  desCHtti-* 
leu  rs,  arid' the"  codst  of  the  Gulj*  of  St.  Lawifcftic^pB* 
Gape  Rcfei^rfes,'and  from  thence  Crossing  th^  moulhiof 
th  e  river  Sti^Lawffence  by  the  west  ewd  of  the  feteh^ 
of  AnfitW^l/tterminates  at  th«  afi)resaid  liv^  StVJbhri. 

Sefcondly,  THe'  go verrtment  of  Ea^-Flc^ida,  ttcftittd*^ 
ed  to  the  westward  by  the  Gulph  of  Mexico  anfd'fbe 
Apalachicola,riyer ;  tdthe  northward,  by  a  line  drawn 
from  that^jrtt*  of  the  said  river  where  the  Chatahoii- 
chee  and  Flint  rivers  meet  to  the  source  of  St,  Mary's 
river,  and  by  the  course  df  the  said  river  to  the  Atlantic 
Ocean,  and  to  the  east*and  south  by  the  Atlantic  Ocean, 
and  the  Gulph'^dt*  t^foHdk,  irwAuflmg  all  inlands  within 
six  leagues  of  the  sea  coast.  .'*\    ^     > 

^irdfy,  !j^fe'g6Vfei*rtm€irtt  df  *W*^t4?l6rtaa,^'b^unffed 
to  the  ^oufltwatd*by*1hfe  Gi>lflh:6f  M€!*ic0,^ifwAudi«^ 
all  islaii^s  within  six  feag^  6f  tfte  cba«' fro to^lJif^  li- 
ver Apakchicbla  to  M^  PorH^hfert<^}ri;*tO'thef  wei*« 
ward  Jot  the  said  l^e,  the^'lak^  Mairrepasy  Arid  theJiw 
rer  Mi3sis4lpf)i ;  t6  ihe  nottb^a?d,  by  a  lin«  di^wn  du^ 
east  from  that  part  of ^he  Mississippi  whi^h>li0gihitty($ 
one  degrees  horlW 'latitude,  to  the  ri^cnr  Ap«ldchi<!irfas 
or  Catahou6he^ ;  and  tbth^  ei!tetwaStl'byitb<(3»idjHteiG 

Foiarthlt,  The  g6Vdmmettt  of  0*mifetdfey'^oi»pf6=^: 
bending  the  island  of  .that*  hame,-  togefhefi^i^vJIhifth® 
Grenamne^,  andihe*  Islands  Domitaico[^*^'>VittfiinrtialMb 
Tobago.    '■      '  ^.'  '''?  »'   .-  '     '     »  -,  fi   Lr;  jiU  dji-//  /i/i^lfi 

Aiid  to  (h6.eti*that'|hi^  opfett^tthd^ftfetei  fiihtif^  nf^otid 
subjects  trtky  beHex*endM  to?^  ^rid»^*Wrtedii^rPl(fbii» 
the  coafet'^f  Lu^Aor  ^(f  ttife^  aSfjaftfek^flri^^  hm 

Vol.  V.-iNb.'XfX.'  •  ■  '  ;3'F.   '-^  '!'-  '/-'  :■     !.-  . 
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hwe  thought  fit,  wi^h  the  advice  of  our  dsdd  f»^ 
counsel,  tp  put  all  that  coast  6tom  .the  xii^r  St.  John's 
to  Hudson's  Straits^  together  with  the  islands  of  Antir 
costaand  Madelaiiie,  and  all  other  saiaUer  islao^  ly- 
ing upon  the  said  coast^  lukler  the  care)  and  insprfltiQn 
of  our  ^vemor  of  Newfoundland. 

We  have  abo,  witli  the  advice  of  our  privy  councili 
thought  fit  to  annex  the  islands  of  St*  Johp  and^Cape 
Bi^eton,  or  Isle  Royale,  with  the  lesser  islands  adja* 
cent  thereto,  to  our  government  of  Nova-Scotia* 

We  have  also,. with  the  advice  of  our  privy  council 
^resaid,  annexed  to  our  province  of  Georgia,  all  the 
lands  lying  between  the.  rivers  Alatamaha  and  St« 
lyiary's. 

And,  whereas,  it  will  greatly  contribute  to  theBpee- 
dy  settling  our  said  new  governments,  that  our  lo^4iig 
subjects  should  be  informed  of  our  paternal  care  forihe 
security  of  the  liberties  and  properties  of  those  who  are, 
and  shall  become  inhabitants  thereof;  we  have  thought 
fit  to  publish  and  declare,  by  this  our  proclamation, 
that  we  have,  in  the  letters-patent  under  q|ir  great  seal 
of  Great  Britain,  by  which  the  said  governments  are 
constituted,  given  express  power  and  direction  to  our 
governors  of  our  said  colonies  respectively,  that  so  soon 
{13  the  state  and  circumstances  or  the  said  colonies  will 
admit  thereof,  they  shall,  with  the  advice  and  consent 
of  the  members  of  our  council,  summon  and  call  gene- 
mi  assemblies  within  the  said  governments  respec- 
tively, in  such  manner  and  fprm  as  is  used  and  direct- 
ed Jn  those  colonies  and  provinces  in  America,  which 
ue  under  our  immediate  government ;  and  we  have 
also  given  power  to  the  said  governors,  with  the  con* 
seqt  of  the  said  councils,  and  the  representatives  of  the 
people,  so  to  be  summoned  as  aforesaid,  to  n^e,  con- 
stitute, and  ordain  laws,  statutes,  and  ordinances  &yt 
tfi^  public  peace,  welfare  and  good  gevemment  of  our 
md  colonies,  and  of  the  people  and  inhabitants  there* 
jrff,  as  near  as  may  be  agreeable  to  the  lawa<tf  Eng- 
land, and  under  such  regulations  and  restrictions  as 
mre  used  in  other  countries ;  and  in  the  mean  time,  and 
until  such  assemblies  can  be  called  as  aforesaid,  all 
peteott  inhabiting  in,  or  reporting  to  our  said  colonies^ 
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mar  cdnfide  in  our  royal  i»otection  for  the  enjoymtfnt 
x>fthe  benefit  of  the  laws  x;>f  our  realm  of  England :  for 
whieh-purpwe^we  have  giv*fn  ptotw^erimdefcnir^^^^ 
^al  to  the  governors  of  our  said  colonies  respectively, 
to  erect  and  constitute^  with  the  advice  of  our  said 
councils  respectively,  coTirts  of  judicatare  and  pubHc 
justice'  within  oui*  'i^aid  colonies,  for  the  hearing  and 
dietefrminihg^all  causes,  as  well  criminal  as  civil,  accord* 
ing  to  law  and  equity,  and  as  near  ai  may  be,  agreea- 
ble to  the  laws  of  England,  with  liberty  to  all  persons 
who  may  thiftk  themselves  aggrieved  by  the  sentence 
of  sueb  courts',  in  all  civil  eases,  to  appeal,  under  the 
visual  limitations  and  restrictions,  to  us  ki  diu*  privy 
council. 

We  have  alsfo  thought  fitj  withthe  advice  of  bur  pri- 
■JTf  cotfrtcil  as  afor^aid,  to  give  unto  the  governors  and 
councHs  of  our  sand  three  new  colonies  upon  the  con* 
tinent,  fall  power  and  authority,  to  settle  and  agree 
withthe  inhabitants  of  our  said  new  colonies,  or  to  any 
-other' peiBonB  who  shall  resort  thereto,  for  such  lands, 
tenetifients,  and  hereditaments,  as  are  now,  or  hereaf- 
ter'shall  be,  in  our  power  to  dispose  of,  and  them  to 
gratjtto  any  such  person  or  persons,  upon  such  terms, 
and  under  such  moderate  quit-rents,  services  and  ac- 
ktiowledgments,  as  have  been  appointed  and  settled, 
in  other  colonies^  and  under  such  other  conditions,  as 
ishall  appear  to  us  to  be  necessary  and  expedient  for 
'  the  advantage  of  the  grantees,  and  the  improvement 
isnd  settlement  of  our  said  colonies. 

And  whereas  we  are  desirous,  upon  all  occasions,  to 
testify  our  royal  sense  and  approbation  of  the  conduct 
and  bravery  of  the  oflScers  and  soldiers  of  our  armies, 
and  to  reward  th^  same,  we  do  hereby  command,  and 
empower  our  governors,  of  our  said  three  new  colo- 
nies, and  other  our  governors  of  our  several  provinces, 
on  the  continent  of  North  Ameri€a,  to  grant,  without 
fee  or  rieward,  to  such  reduced  officers  as  have  served 
in  North  America,  during  the  late  war,  and  are  actu- 
ally residing  there,  and  shall  pewonally  apply  for  the 
dame,  the  following  quantities  of  land,  subject,  at  the 
expiration  often  yeirs,  to  the  same  quit-rents  as  other 
lands  are  subject  to,  in  tfie  province  within  which  they 
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are  granted,  as  also  subject  to  the  same  conditions  of 
cultivation  and  improvements,  viz. 

To  every  person  having  the  rank  of  a  field  officer, 
5,000  acres. 

To  every  captain,  3,000  acres. 

To  every  suDaltern,or.staflF-officer,  2,000  acres. 

To  every  non-commissioned  officer,  200  acres. 
.  To  every  private  man,  60  acres. 

We  do  likewise  authorize  and  require  the  govern- 
ors and  commanders  in  chief,  of  all  our  said  colonies, 
upon  the  continent  of  North  America,  to  grant  the  like 
quantities  of  land,  and  upon  the  same  conditions,  to 
such  reduced  officers  of  our  navy,  of  like  rank,  as  serv- 
ed on  board  our  ships  of  war  in  North  America,  at  the 
times  of  the  reduction  of  Louisburgh  and  Quebec,  in- 
the  late  war,  and  Avho  shall  personally  apply  to  our  re- 
spective governors  for  such  grants. 

And  whereas,  it  is  just  and  reasonable,  and  essen- 
tial to  our  interest,  and  the  security  of  our  colonies, 
that  the  several  nations  or  tribes  of  Indians  with  whom 
we  are  connected,  and  who  live  under  our  protection, 
should  not  be  molested  or  disturbed,  in  the  possession 
of  such  parts  of  our  dominions  and  territories  as,  not 
having  been  ceded  to,  or  purchased  by  us,  6re  reserve 
ed  to  them,  or  any  of  them,  as  their  hunting  grounds ; 
we  do,  therefore,  with  the  advice  of  our  privy  councfl, 
declare  it  to  be  our  royal  will  and  pleasure,  that  no  go- 
vernor or  commander  in  chief,  in  any  of  our  colonies 
of  Quebec,  East-Florida  or  West-Florida,  do  presume, 
upon  .any  pretence  whatever,  to  grant  warrants  of  sur- 
vey, or  pass  any  patents  for  lands  beyond  the  bounds 
of  their  respective  governments,  as  described  by  their 
commissions  ;  as  also,  that  no  governor  or  commander 
in  chief  of  our  other  colonies  or  plantations  in  Ameri- 
ca, do  presume,  for  the  present,  and  until  our  further 
pleasure  be  known,  to  grant  warrants  of  survey,  or  pass 
jiatcnts  for  any  elands,  beyond  the  heads  or  sources  of 
$tny  of  the  rivers  which  fall  into  the  Atlantic  oceany 
ftom^he  west  or  north  west ;  or  upon.any  larids  ivhat^* 
§ver, /which  not  having  been  ceded  to^  or  purchased 
byi  us,  as' aforcsaidy  are  reserved  to^  the  eaid  Ipdian3,w 
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And  we  do  further  declare  it  to  he  our  royal  will  aiM 
pleasure,  for  the  present,  as  aforesaid^  to  reserve  under 
our  sovereignty^  pri)tection  and  dominion,  for  the  use  of 
the  said  Indians,  all  the  land  and  territories,  not  included 
within  the  limits  of  the  said  throe  new  governments, 
or  within  the  Rttits  of  the  territoi;y  granted  to  the  Hud- 
son's Bay  company  9  as  also  all  the  land  and  territorieB 
lying  to  the  westward  of  the  sources  of  the  nvers  which 
mil  into  the  sea  from  the  west  and  north-west,  as 
aforesaid ;  and  we  do  hereby  strictly  forbid,  on  pacin 
of  our  displeasure,  all  our  loving  subjects  from  making 
any  purchases  or  sotdementp  whattever^  or  taking  pos- 
session of  any  of  the  lands  above  reserved,  without 
our  special  kate;and'lioense,  for  4hai  purpose  fitst  ob- 
teined. 

And  we  do  further  strictly  enjoin  and  require  all 
persons  whatever,  who  have  either  wilfully  or  inadver- 
tently seated  thdmselves  upon  any  lands  within  thecoun- 
tries  above  described,  op  upon  any  other  lands,  which 
not  having  been  ceded  to,  or  purchased  by  us,  are  still 
reserved  to  the  said  Indians  as  aforesaid,  forthwith  to 
remove  themselves  from  such  settlements. 

And  whereas  great  frauds  and  abuses  have  been 
committed  in  the  purchasing  lands  of  the  Indians,  t6 
the  great  prejudice  of  our  interests,  and  to  the  great 
dissatisfaction  of  the  said  Indians ;  in  order,  therefore, 
to  prevent  such  interruption  for  the  future,  alnd  to  the 
end  that  the  Indians  may  be  convinced  of  our  justice 
and  determined  resolution  to  remove  all  reasonable 
cause  of  discontent,  we  do,  vnth  the  advice  of  our  pri- 
vy council,  strictly  enjoin  and  require  that  no  private 
f^ei^on  do  presume  to  make  any  purchase  from  the  said 
ndians,  of  any  lands  reserved  to  the  said  Indians,  with- 
in those  paits  of  our  colonies,  where  we  have  thought 
proper  to  allow  settlement ;  but,  that  if  at  anytime, 
any  of  the  said  Indians  should  be  inclined  to  dispose 
of  the  said  lands,  the  same  shall  be  purchased  only  for 
us,  in  our  name,  at  some  public  meeting  or  assembly  of 
the  said  Indians,  to  be  held  for  that  purpose  by  the 
governor,  or  commander  in  chief  of  our  colony,  re* 
apectively,  within  which  they  shall  lie ;  and  in  case 
the^  shall  Ue  within  the  limits  of  any  propriet?gries^ 
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conformable  to  such  directions  and  instructions,  as  Wf^ 
or  they  shall  think  proper  to  give  for  that  purpose :  and 
we  do,  by  the  advice  of  our  privy  council,  declare  and 
enjoin,  that  the  trade  with  the  said  Indians  shall  be 
jBree  and  open  to  all  our  subjects  whatever,  provided 
that  every  person  who  mav  incline  to  trade  vnth  the 
aaid  Indians,  do  take  out  a  License  for  cai^ng  on  such 
.trade,  from  the  governor  or  commander  in  chief  erf* 
any  of  our  colomes  respectively,  where  such  person 
shall  reside,  and  also  give  security  to  observe  such  re- 
gulation as  we  shall  at  any  time  think  fit,  by  ourselves, 
or  commissaries,  to  be  appointed  for  this  purpose,  to 
direct  and  appoint  for  the  benefit  erf*  the  saia-  tsaide: 
and  we  dp  hereby  authorize,  enjoin  and  require  the  go- 
vernors and  commanders  in  chief  of  all  our  colonies  r6« 
spectively,  as  well  those  under  our  immediate  govern- 
ment, as  those  under  the  government  and  direction  of 
•proprietaries,  to  grant  such  licenses  without  fee  or  re- 
ward^ taking  especial  care  to  insert  therein  a  condi- 
tion that  such  license  shall  be  void,  and  the  secuiiE^ 
forfeited,  in  case  the  person  to  whom  the  same  is 

S anted,  shall  refuse  or  neglect  to  observe  such  regu- 
Lions  as  we  shall  think  proper  to  prescribe  as  afore- 
said. 

And  we  do  further  expressly  enjoin  and  veqnire  cdl 
o0iceis  whatever,  as  well  military  as  those  em^oyed 
.  in  the  management  and  direction  of  Indian  affitirs, 
within  the  territories  reserved,  as  aforesaid,  for  the  use 
of  the  said  Indians,  to  seize  and  apprehend  all  per^ 
^ns  whatever,  who  standing  chained  with  treasons, 
misprisions  of  treason,  murders,  or  other  felonies  or 
misdemeanours,  shall  fly  from  justice  and  take  refuge 
in  the  said  territory,  and  to  send  them  under  a  proper 
guard  to  the  colony,  where  the  crime  was  committed 
of  which  they  shall  stand  accused,  in  order  to  take 
their  trial  for  the  same. 

Given  at  our  court  at  St.  James's  the  7th  day  of  Oc- 
tober, 1763,  in  the  third  year  of  our  reign. 
God  save  the  king. 
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No.  III. 

to  THE  king's  most  EXCELLENT  MAJESTT. 

,  May  it  please  your  Majesty^ 
.  BY  your  majesty's  royal  proclamation  of  the  7t1i  of 
October  last,  and  your  majesty's  commission  to  your 
gov.ernor  of  West-Florida,  it  is  declared  that  the  said 
province  shall  be  bounded  to  the  north,  by  a  line 
drawn  due  east  from  that  part  of  the  river  Mississippi 
ivhich  lies  in  31  degrees  north  latitnde,  to  the  river 
Apalacbicola ;  but  it  is  our  duty  to  represent  to  your 
majesty,  that  we  are  informed  by  your  majesty's  gov- 
ernor, that  it  appears  from  observations  and  surveys, 
^made  since  the  said  province  has  been  in  your  majes-. 
ty's  possession,  that  there  are  not  only  very  considera- 
ble settlements  upon  the  east  bank  of  the  Mississippi 
above  that  line,  but  also  that  the  town  and  settle^ 
ment  of  Mobile  itself  is  some  miles  to  the  north  of  it ; 
and,  therefore,  we  humbly  bes  leave  to  propose  that 
an  instrument  may  pass  under  uie  great  seal,  (in  like 
manner  as  was  directed  in  the  case  of  the  extenlion 
of  the  south  boundary  of  Georgia,)  declaring  that  the 
province  ofWest  Floridashallbe  bounded  to  thenorthby 
a  line  drawn  from  the  mouth  of  the  river  Yasous,where 
unites  with  the  Mississippi  due  east  to  the  river  Apal-^ 
achtbola,  by  which  we  numbly  conceive  every  mate- 
rial settlement  depending  upon  West  Florida  will  be 
comprehended  viiJthin  the  limite  of  that  government. 

Which  IS  most  humbly  submitted. 
HILSBOROUGH. 
SOAMEJENYNS. 
WkitehM^         \  ED.  ELLIOTT. 

Marck  23, 1764.  I  GEO.  RICE, 

ORWELL- 
BAM-  GASCOINE- 
Office  for  Trdde^  Whitehall^  26th  Sept.  1795. 
I  hereby  certify,  that  the  before  written  paoer  is  a 
representation  to  the  king,  for  enlarging  the  oounda* 
ries  of  West  Florida,  copied  from  tne  West  Florida 
6ntry  A.  page  166. 

GEO.  CHALMERS. 
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No- IV. 

An  extracifromihe  instructions  to  the  British  gop^mor  of 
West  Fhrida^  Peter  Chester^  taken  from  anauthenttc 
icopy^  noto  in  the  possession  of  Philip  Lmngstonj  Esq* 
o/NetV'Yorkj  toho  was  secretary  of  that  province  nn- 
dei^  governor  Chester ^  viz. 

«  G-  R.  INSTRUCTIONS  to  ourti^ty  and  \vell  be- 
loved  Peter  Chester^  Esq.  our  captain  general  and 'go* 
vemor  in  chief,  in  and  over  out  province  of  \^t 
Florida  in  America,  and  all  other,  our  territories 
dependant  thereon — Given  at  our  court  of  St.  James  V, 
the  second  day  of  March,  1770,  and  in  the  tenth  year 
.  of  our  reign." 

1.  With  these  our  instructions  you  will  receive  our 
commbsion,  under  our  great  seal  of  Great  Britain, 
constituting  you  our  captain  general  and  governor  in 
chief,  in  and  over  our  province  of  West  Florida;  in 
America.  Bounded  to  the  southward  by  the  Gulph 
of  Mexico,  including  all  islands  within  six  leagues  ^f 
the  coast,  from  the  river  Apalachicola  to  lake  Pont- 
chartrain  ;  to  the  westward  by  the  said  lake,  the  lak^ 
Maurepas  and  the  river  Mississippi ;  to  the  northward 
by  a  line  drawn  due  east  from  the  mouth  af  the  Ya- 
sous  river,  where  it  unites  with  the  Mississippi,  du<e 
east  to  the  river  Apalachicola.'^  : 

.  No.V.' 
A  danseofan  adj  entitled  "  An  ad  for  opening  the  km4 
office,  and  for  otlter  purposes  thereinmentioned,^^  pas-' 
sed  at  Savannali^  the  11  th  day  of  February,  1783*,  viz: 
AND  whereas  it  may  so  happen  that  persons  em*  • 
igratingfrom  elsewhere,  disposed  to  settle  in  this  state, 
may  not  be  sufficiently  acquainted  with  the  limitsr  and 
boundaries  of  the  same,  and  surveyors  may  wilfully  or 
igoorantly  commit  mistakes  in  rumiing  of  lines,  un* 
less  the. limits  and  boundaries  be  made  known  to 
them;  in  order,  therefore,  to  inform  and  encourage 
all  persons  disposed  to  migrate  into  this  state,  to  pre-f 
vent  mistakes,  and  to  remove  every  pretence  for  fraud 
in  surveyors,  and  others  entrusted  with  the  execution 
of  this  law,  be  it  enacted,  ordained,  and  declared  by 
the  authority  aforesaid,  that  the  Umits,   boundaries 
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jtirisdiction,  and  authority  of  the  state  of  Georgia,  do- 
aqf[M^>'ftnd  of  right  ought  to  extend  from  the  mouth 
of  the  River  Savannah,  along  the  north  side  thereof, 
and  up  the  most  northern  stream  or  fork  of  the  said 
river  to  its  head  or  source  ;  from  then  ce  in  a  due  west 
course  to  the  River  Mississippi,  and  down*  the  said 
jitream  of  the  Mississippi,  to  the  latitude  thirty  one 
degrees  north  ;  from  thence  in  a  due  east  course  to 
the  River  Apalacbicoia  orChatahootchee,  and  from  the 
fork  of  the  said  River  Apalachicola  where  Chatahoot- 
chee  and  Flint  Rivers  meet,  in  a  direct  line,  to  the  head  or 
$ource  of  the  southermost  stream  of  the  River  Sfc  Ma- 
ry ;  and  along  the  course  of  the  s£ud  River  St.  Mary 
to  the  Atlantic  Ocean,  andftom  thence  to  the  mouth 
or  inlet  of  the  River  Savannah ;  including  and  com- 
prehending all  the  lands  and  waters  within  the  said 
limits,  boundaries  and  jurisdictional  right ;  and  also 
all  the  islands  within  twenty  leagues  of  the  sea  coast : 
and  all  justices  of  the  peace^  surveyors,  militia,  and 
other  officers,  and  persons  of  any  description  or  de- 
nomination whatsoever,  are  herel>y  enjoined  and  re- 
quired, and  fully  authorized  and  empowered,  to  hold 
and  consider  the  said  limits,  boundaries,  and  jurisdic- 
tional right  above  mentioned,  expressed  and  described, 
as  the  true  and  just  limits,  boundaries  and  Jurisdiction 
of  the  sovereign  and  independent  state  of  Georgia,  a& 
secured  to  the  iithabftants  and  free  citizens  thereof  by 
their  charter^  guaranteed  as  well  by  the  articles  of 
confedenation  as  toy  the  treaty  of  aUiance,  with  his 
mostf  christian  majesty:  Provided,  nevertheless,  that 
nothing  herein  before  contained  shall  extend,  or  be 
comtrued  to  extend,  to  authorize  or  empower  any  sut- 
veyor,or  other  personor  persons  whatever,  ta  survey; 
nm,.4)r  make  lines,  upon  the  lands  before  described, 
as  beii^  allowed  to  tne  Indians  for  hunting  ground, 
or  jany  part  or  parcel  thereof,  before  or  until  permis- 
sion for  that  purpose  shall  be  granted  by  the  legisla- 
ture, and  made  known  by  proclamation. 
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No.vL  ; 

Extract  from  a  representation  made  on  oath^  by  Joseph 
Purcell  of  Charleston,  formerly  surveyor  for  the  Brit- 
ish government  in  Flojida,  in  answer  to  certain  que- 
ries. 

"  THE  parallel  of  latitude  32  degrees  and  40  min- 
utes, intersects  the  Mississippi,  24  miles  above  the 
mouth  of  the  Yazoo.  The  Natches  district  is  bound- 
ed to  the  westward  by  the  River  Mississippi,  and  ex- 
tends from  Loftus's  Clift,  up  the  said  Kiver,  to  the 
mouth  of  the  Yazoo,  the  distance  being  110  miles. 
The  said  district  was  purchased  from  the  Choctaw  na- 
tion, by  the  British  superintendant  of  Indian  affairs, 
at  a  treaty  held  at  Mobile,  in  May,  1777,  and  the  lines 
as  above  described,,  were  marked  and  surveyed  by 
me,  in  1779. 

No.  VII. 

An  Ordinance  of  the  general  assembly  of  tlie  State  of 
South-Carolina^   entitled^  "  An  ordinance  for  ratify- 
ing and  confirming  a  convention  between  the  states. of 
South-Carolina  and   Georgia^  ^c.  passed  Febru4iry 
29thj   1788,  from  which  it  appears^  that  the  state  of 
South-Carolina  has  ceded  to    Georgia  all  right  and 
claim  to  the  territory^  to  be  granted  to  the  company^  viz. 
WHEREAS  the  state  of  South-CaroHna,  did  here- 
tofore present  a  petition  to  the  United  States,  in  (Con- 
gress assembled,  and  did  therein  set  forth,  that  a  dif- 
ference had  arisen  and  subsisted  between  th6  statie  of 
South-CaroHna  and  Georgia,  concerning  boundaries, 
the  said  states  claiming  respectively  the  same  territo- 
ries, and  that  the  case  and  claim  of  the  slate  of  South- 
Carolina,  was  as  follows,  that  is  to  say,  ^'  Charles  th^  II. 
King  of  Great  Britain,  by  charter,  dated  the  24th  day 
of  March,  in   the  16th  year   of  his  reign,  graiiied  to 
eight  persons,  therein  named,  as  lord  prbprietbrs  there- 
of all  the  lands  lying  and  being  within  his  domihibns 
of  America,  between  thirty -one  and  thirty-six  degrees 
of  north  latitude,  in  a  direct  west  line  to  the  Soitth- 
Seas,  stiling  the  lands  so  described,  the   prqviace   of 
Carolina  :  that  on  the  30th  day  of  June,  in  the  Itth 
year  of  his  reign,  the  said  king  granted  to  the  said 
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lords,  a  second  charter,  enlarging  the  bounds  of  Caro- 
lina, viz,  from  twenty-nine  degrees  of  north  latitude, 
to  thirty-six  degrees,  thirty  minutes,  and  from  those 
points  on  the  sea  coast  west,  in  a  direct  line  in  the 
South-Seas  :  that  seven  of  the  said  proprietors  of  Car- 
olina,  sold  and  surrendered  to  George  the  II.  late  King 
of  Great  Britain,  all  their  title  and  interest  in  the  said 
province,  and  the  share  of  the  remaining  proprietor 
was  separated  from  the  king's,  and  allotted  to  him,  in 
the  north  part  of  North-Carolina:  that  Carolina  was 
afterwards  divided  into  two  provinces,  called  North 
and  South-Carolina  ;  that  by  a  charter,  dated  the  9th 
of  June,  1732,  George  the  II.  King  of  Great  Britain, 
granted  to  certain  persons  therein  named,  all  the  lands 
lying  between  the  Rivers  Savannah  and  Alatamaha, 
and  between  lines  to  be  drawn  from  the  heads  of 
those  rivers,  respectively,  to  the  South-Sea,  and  stil- 
ed  the  said  colony  Georgia:  that  by  the  treaty  of 
peace  concluded  at  Paris,  on  the  10th  day  of  Februa- 
ry, 1763,  the  River  Mississippi  was  declared  to  be  the 
western  boundary  of  the  North  American  colonies: 
that  the  governor  of  South  Carolina,  in  the  year  1762, 
conceiving  that  the  lands  to  the  south  of  the  Alatama- 
ha,  still  belonged  to  South-Carolina,  granted  several 
tracts  of  the  said  land  ;  that  the  government  of  Geor- 
gia complained  to  the  King  of  Great  Britain,  respect- 
ing those  grants,  as  being  for  land  within  its  limits, 
and  thereupon  his  majesty,  by  proclamation  dated  the 
7th  day  of  October,  1763,  annexed  to  Georgia,  all  the 
lands  lying  between  the  Rivers  Alatamaha  and  St.  Ma- 
ry's, the  validity  of  the  grants  passed  by  the  governor 
of  South-Carolma  as  aforesaid,  remaining,  however, 
acknowledged  and  uncontested,  and  the  grantees  of 
said  land,  or  their  representatives  still  holding  it  as 
their  legal  estate  ;  that  South-Carolina  claims  the 
l^nd  lymg  between  the  North  Carolina  line,  and  a 
line  to  run  due  west  from  the  mouth  of  Tugoloo  River 
to  the  Mississippi,  because  as  the  said  state  contends 
the  River  Savannah  loses  that  name  at  the  confluence 
of  Tugoloo  and  Keowee  Rivers,  consequently,  thatspot 
13  the  head  of  Savannah  River;  the  state  of  Georgia, 
i>n  the  other  hand  contends,  that  the  source  of  Keo- 
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urfce  River,'  is  to  be  considered  as  the  head  of  Savahnaib' 
River;  that  the  state  of  South-Carolina  also  claims  all 
the  lands  lying  between  a  hne  to  be  drawn  &om  the 
head  of  the  River  St.  Mary's,  the  head  of  Alatamaha^ 
the  Mi^ifesippi,  and  Florida,  being,  as  the  said  state 
contqnds^  within  the  limits  of  its  charter,  and  not  an- 
iieaced  to  Georgia  by  the  siid  proclamation  of  1763:. 
tbesst^-teof  (i^orgia,  on  the  other  hand,  contends,  that 
tketract  of  country  last  mentioned  is  a  part  of  that 
state  :'^  the  state  of  South-^Carolina,  did,  therefore,  by 
their  ^d»petition,  pray  for  a  hearing  and  determina- 
tion of  the  diflference  and  dispute  subsisting  as  stfore- 
said  between  the  saiid  state  and  Georgia,  agreeable  to 
the  article  of  confederation^  and  perpetual  unio&  be- 
tween the  United  States  of  America:  And  whereat 
the  state  of  Georgia,  were  duly  notified  of  the  said  pe- 
tition^ and  did  by  their  lawful  agents  appear,  in  order 
to-eplablish  their  right  to  the  premises  in  manner  di- 
rected by  the  said  articles  of  confederation,  and  piro- 
teedings  were  thereon  had  in  congress  in  order  to.lhe 
appointment  of  judges  to  constitute  a  court  for  hear- 
ing and  determining  the  ^id  matter  in  question  t  And 
iphe/easit  q^rpeared  to  be  the  sincere  wish  and  desire 
of  the  said  Slates  of  South-Cdrollna,  and  Georgia,  that 
all  "and  sina^ukir  the  <Jiflference$  and  claims  s\ibsistttig 
between  the  said  states  relative  to  boundary,  shooM 
be  Amicably  adjusted,  and  compromised :  And^vahere- 
05  tlie  legislature  of  the  state  of  South-Oardina,  di4 
dedt  Charles  Cotes  worth  Pinckey,  Andrew  Picfcerts, 
and  Pieipc©  Butter,  Esquires,  commissioners, and  did  in- 
vest them,  or  a  majority  of  them,  with  full  and  £d>sotyte 
powm*  ahd  •  authwity  in  behalf  of  that  state,  to  settle 
and'^cbmpfomlse  all  and  singular  thfe  differences,  con* 
tl-bmemes,  disputes  and  claims,  which  subsist  between 
the  eaid  etate^  ftrid  the  state  of  Georgia,  relative  to 
boiwdariy,  attd  to  establish  and  permanently  fix,  a 
boaodaiif> be^weev)  the  two  states:  And  thefeaod  ^taW 
of  South*€arbhtttt,  did  declare,  that  it  VvouW,  at  all* 
timc&  thereafter,  ratify  and  confirm,  kll  and  whatsoever 
tlwQaitiitottimii^sioners^  of  a  tnajority  of  them,  should 
do  in'an3:'t€>#chi«g  the  prdrtisiSs,  and  that  the  ^aft^e 
-■^-^-^^  bte 'forever  binding  on  ihe  saidetate  gf  Soutfa* 
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Carolina :  And  whereas  the  legislature  of  the  stiate  of 
Georgia,  did  appoint  John  Huston,  John  Habersham^ 
and  Lachlan  M'lntosh^Esquire's,  commissioners,  and 
did  invest  them  with  full  and  absolute  power  and  author-' 
ity,  in  behalf  of  that  state,  to  settle  and  compromise 
all  and  singular  the  ditferences,  controversies,  disputes^ 
and  claims,  which  subsist  between  the  said  state^  and 
the  state  of  South-Carolina,  relative  to  boundary,  and 
tp  establish  and  permanently  fix  a  boundary  betweea 
the  two  slates  ;  and  thQ  state  of  Georgia,  did  also  de- 
clare, that  it  would  at  all  times  thereafter,  ratify  and 
coQOrm  all,  and  whatsoever  the  said  last  mentioned 
commissioners,  or  a  majority  of  them,  should  do  in 
$uid  touching  the  premises,  and  that  the  same  should 
be  forever  binding  on  the  said  state  of  Georgia  :  And 
whereas  the  said  Charles   Cotesworth  Pinckney,  An- 
drew Pickens,  Pierce  Butler,  John  Habersham,  and 
Lachlan  i\M  ntosh,  Esquire's,  commissioners  on  the  part 
of  the  states  of  South-Carolina,  and  Georgia  respect^ 
ively,  did  by  mutual  consent,  assemble  at  the  town  of 
Beaufort,  in  the  state  of  South-Carolina,  on  the  24di 
da^X  of  April,  1787,  in  order  to  the  execution  of  their   , 
respective  trusts,  and  did  reciprocally  exchange  and 
(ppn^idi^r  thw  full  powejp,  and  did  declare  the  same 
le^  and  forever  pinding  on  both  states,  and  on  con- 
ferring QQ  the  njost  effectual  means  of  adjusting  the 
differeace^  subsisting  betweeq  the  said  states,  and  of 
fegtablig^ing  and  permanently  fixing  a  boundary  be- 
tween them,  did  mutually  agree  for  and  in  behalf  of 
their  respective  states  to  the  following  articles :  that 
19  to  say, 

Art  I.  The  mprt  northern  branch  or  stream  of 
the  River  Savannah,  from  the  sea  or  mouth  of  such 
ptream  in  the  fork  or  confluence  of  the  rivers  now  call- 
ed Tugoloo  and  Keowee,  and  from  thence  to  (he  most 
northerBi  branch  or  stream  of  the  said  River  Tugoloo, 
tJtU  it  in^tersects  the  northern  boundary  line  of  South- 
Qarolina,  if  the  said  branch  or  stream  extends  so  far 
north,  reserving  all  the  islands  in  the  said  Rivers,  Tu- 
goloo and  Savannah,  to  Georgia ;  but  if  the*  head 
^iugor  sojurce  of  any  branch  or^tx^am-of  theisaid 
lUyer  TugoktQ,  does  mt  ex^nd  to  t^eooi^JtolMlidai^ 
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)ine  of  South-Carolina,  then  a  west  line  to  the  Missis- 
$ippii  to  be  drawn  from  the  head  spring  or  source  of 
the  s^d  branch  or  stream  of  Tugoloo  lUver,  which  ex- 
tends to  the  highest  northern  latitude,  shall  forever 
hereafter  form  the  separation,  limit  and  boundary  be- 
tween the  states  of  South-Carolina  and  Georgia, 

Art.  IL  The  navigation  of  the  RiverSavannah  at  and 
fbQm  thq  bar,  and  mouth  along  the  north-east  side  of 
Cock-sipur  Island,  and  up  the  mrect  course  of  the  main 
northern  channel  along  the  northern  side  of  Hutciiin- 
son'd  Island,  opposite  the  town  of  Savannah,  to  the 
upper  end  of  the  said  Island,  and  from  thence  up  the  bed 
or  principal  stream  of  the  said  river,  to  the  confluence  up 
the  channel  of  the  most  northern  stream  of  Tugoloo  Ri- 
ver to  its  source,  and  back  again  by  the  same  channel 
to  the  Atlantic  Ocean,  is  hereby  declared  to  be  hence- 
forth equally  free  to  the  citizens  of  both  states,  and 
exempt  from  all  .duties,  tolls,  liindrance,  interruption 
or  molestation  whatsoever,  attempted  to  be  enforced 
by  one  state  on  the  citizens  of  the  other;  and  all  the 
rest  of  the  River  Savannah  to  the  southward  of  the 
foregoing  description,  is  acknowledged  to  be  the  ex- 
clusive riffht  of  the  state  of  Georgia. 

Art  III.  The  state  of  South-Carolina  shall  not 
hereafter  claim  any  lands  to  the  easttvard^  sotuAitmrd^ 
southioesiward^  (fV  i^«^ofthe  boundary  a6ovc  establish- 
ed^ but  hereby  relinquishes  and  cedes  to  the  state  of 
Georgia  oK  the  right j  title  and  claim  which  the  state  of 
^uthtC^xolina  hath  to  the  government,  sovereignty 
?^pd  jurisdiction,  in  and  over  the  same,  and  also  the 
right  andpr^-emption  of  the  soil  from  the  native  Indians, 
;ap4  all  other  the  estate^  property  and  claim  which  the 
state  of  South-Carolina  hath  in  or  to  the  said  lands* 

Art.  JV.  The  state  of  Georgia  shall  not  hereafter 
.filaim  aflj  lands  to  the  northward,  and  north-eastward  of 
the  boundary  above,  established,  but  here  relinquishes 
and  cede^  to  the  state  of  South-Carolina  all  the 
right,  title  and  claim  which  the  said  state  of  Georgia 
h%th  to  .the.  government,  sovereignty  and  jurisdiction 
in  and  over  the  same,  and  also  the  right  of  pre-emption 
ofthesoiiliix)m.  the  native  Indians,  ;and  all  other  the 
estate,  property  aijd  clat^i  which  the  state  of  Georgia 
hath  in  or  to  the  said  lands. 
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Art.  V.  The  lands  heretofore  granted  by  either  df 
the  said  states  between  the  forks  of  Tiigototf  arid'KeO; 
wee,  shall  be  the  private  property  of  the  fiii§t  grantees^ 
and  their  respective  heirs  and  assigns;  and  the  gran?- 
tees  of  any  of  the  lands  under  the  state  of  Georgia;  shall^ 
within  twelve  nnonths  from  the  date  hereof/ catrise 
such  grants  or  authentic  copies  tberedf,  ratified  trader 
the  seal  of  the  state  of  Georgia,  to  be  deposited '  in  the 
office  of  the  secretary  of  state  ofSouth  GgfroHha,  tty'the 
end  that  the  same  may  be  recorded  thei^6,  ^nd  after 
the  same  shall  have  been  so  fecotfled,  the '  grarttees 
shall  be  entitled  to  receive  again  ftbm  the  said  secre- 
tary, their  respective  grants  to  the  copies  theteof, 
whichsoever  may  have  been  so  deposited,  without  kriy 
charge  or  fees  of  office  whatsoever;  and  evety  ^&nU 
of  which  the  copy  certified  as  abovemeritibned,  shl^ll 
n6t  be  deposited,  shall  be  adjudged  void.  -    ' 

'  Art  VI.  Tlie  commissioners  on  the  part  of  the'ittite 
of  Sbuth  Carolina  do  not^by  any  of  the  abov6'  arti- 
cjles,  m^an  to  cede,  relinquish  or  weaken  the  right, 
title  and  claim  of  any  individual  citizens  of  the  state  of 
Soiith-Carolinia,  to  any  land  situated  in  Georgia,  par- 
ticularly to  the  l?inds  Situated  to  the  south  or  sotHth- 
west  of  the  river  *Alat^tnaha,  and  |rante(i  thin^tlje 
administration  of  governor  Boone,  m  }76S^finQ,Wey 
do  hereby  declare,  that  the  right  and  title  of  the  *  snid 
citizens  to  the  same,  is  andought  to  remain*  afel  fpU, 
strong  and  effectual  as  if  this  conyentioh  had  notbfeeh 
made.  The  commissioners  on  tlie  part  of  (h^  slate 
of  Georgia  do  decline  entering  inta  any  negbdiation 
relative  to  th^  lands  mentioned  in  this  article,. a^  they 
conceive  they  Ure  riot  authorized  so  to  do  by  the  pbw- 
ers  delegated  to  them.  ,  '         .      .     ^ 

Be  it  therefore  ordained^  That  the  jSaid,c6nvention, 
and  all  the  articles  thereof,  shall  be  foreV^erMidditag  dn 
the  stdtb  of  South-Cai^dlipa,  and  thkt  the  sanicfiii'berfe- 
hy  fully  and  absolutely  ratified  and  jcohfirm^d. 

JOHN  LLOW  IVe^Tt?^* W </ec  ^biitfi; 
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No.  VIII. 

An  act  ^^for  disposing  of  certain  vacant  lands  or  tem^ 

tory  within  thts  state.^^   (Georgia.) 

Whereas,  divers  persons  from  the  state  of  yi]^iiu% 
North-Carolina  and  South-Carolina,  have  it^ade  ap-  • 
plication  for  the  purchase  of  certain  tracts  and  parcels 
of  land,  lying  and  bordering  on  the  Tenessee,  Tom,  or 
Donbigby,  Yazoo  and  Mississippi  Rivers,  within  this 
state,  and  have  offered  to  engage  to  settle  the  smne  j 
a  part  of  which  territory  has  oeen  already  settlea  on  - 
behalf  of  somci  of  the  applicants,  under  and  by  virtue 
of  an  act  of  the  general  assembly  of  this  state,  b^anng 
date  the  7th  of  February,  1786,  at  Savannah,. entitted 
"  An  act  for  laying  out  a  district  oflandj  situated  onihe 
river  Missuisippij  tvithin  the  limits  of  this  stcde^  into  d 
County  to  be  called  Bourbon.^^ 

iVoto,  therefore  J  be  it  enacted,  by  the  senate  and  house 
of  representatives  of  the  state  of  Geargia.  in  general 
assembly  met,  that  all  that  tract  or  part  ol  territory  of 
this  state,  Tvithin  the  following  limits,  to  xiyil ;  begin- 
ning at  the  mouth  of  Cole's  Creek,  on  the  Mississippi^ 
continuing  to  the  head  spring  or  source  thereof,  from 
thence  a  due  east  course  to  the  Tombigby  river,  then  *   • 
continuing  along  the  middle  of  the  said  river  up  to  the 
latitude  thirty-three,  bounding  on  the  territory  of  the 
Virginia  Yazoo  Company,  a  due  west  course  to  the 
middle  of  the  Mississippi,  thence  down  the  middle  of 
the  Mississippi  to  the  mouth  of  Cole's  Creek  aforesaid, 
and  containing  about  five  millions  of  acres,  shall  be 
reserved  as  a  pre-emption  for  the  South-Carolina  Ya- 
zoo Company,  for  two  years  from  and  after  the  passing 
of  this  act,  and  if  the  said  South-Carolina  Yazoo  Com- 
pany, shall,  within  the  said  term  of  two  years,  put  into 
the  treasury  of  this  state,  the  amount  of  66,964  dollars^ 
then  it  shall  be  lawful  for  the  governor,  at  the  time  be- 
ing, and  he  is  hereby  empowered  and  directed  to  sign 
and  deliver  a  grant  in  the  usual  form,  to  Alexandei" 
Moultrie,  Isaac  Huger,  William  Clay  Snipes,  and  Tho- 
mas Washington,  Esquires,and  the  rest  of  th  eir  associates,  * 
and  to  their  heirs  and  assigns  forever,  in  fee-simple,  as*  ^* 
tenants' in  common,  of  all  the  tract  of  land  includecTtdt'i'^fe 
the  aforesaid  boundaries :  Provided,  that  thfe  said  gpB**^:^ 
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tees  shall  forbear  all  hostile  attacks  on  atiy  of  the  In^ 
dians  hordes,  which  may  be  found  on  or  nt^ar  the  3^d^.. 
territory,  if  any  such  there  b<>>  and  kee^  thi^^  state  free 
fro|n  all  charge  and  expences  which  mpy  a^ttend  the  pref 
serving  of  peace  between  the  said  Indis^ns,  an4  e)ktinr 
guishing  the  claims  of  the  said  Indians,  under  the  an- 
thority  of  this  state ;  and  provided  further,  and  it  is 
hereby  expressly  conditioned,  that  this  state  and  th^.. ; 
government  thereof,  shall,  at  no  time  hereafti^r,  be  sub*- 
jecl  to  any  suit»at  la^v  or  in  equity,  or  claim  qr  preten- 
sion whatever,  for,  or  on  account  of  any  deduction  ixi; , 
the  quantity  of  the  said  territory  by  any  recovery^ 
which  may  or  shall  be  had  on  any  former  claim  or 
claims.  , 

And  for  the  better  direction  of  the  goverqor,  JSle  it 
enactedj  That  the  treasurer  of  this  state  shall,  on  appU- 
cation  of  any  agent  of  either  of  the  said  companies^ 
within  the  said  term  of  two  year^,  receive  the  sum  or 
sums  of  money,  which  they  are ,  hereby  respectively  .; 
directed  to  advance ;  a  certificate  of,  which  payment, 
under  the  hand  of  the  treasurer,  shall  be  a  sufficient 
voucher  for  the  covernor  to  issue  the  grants  to  the  re--, 
spective  compani^  as  aforesaid. 

Jjid  be  it  further  enacted,  That  all  the  remaining  va* 
cant  territory  belonging  to  this  state,  shall  be  disposed 
of  as  this  or  any  future  general  assembly  ,shalldire,ct, 
and  in  no  other  manner  whatever.  /      '  r  t,^ 

SEABORN  JO]SfES,  Speaker  ^,th% 
House  qf  R^presmitati^e^^r.  • 
N.  BROWNSON,  President  oftlic  '^^ivqtA.., 

GoNcvRREP,  Dec.  21,  1789.  >,    . 

EDWARD  TELFAIR^  GWn<?r. 

N0.1X  .    ,  /  :'.': '  .,;.J.;. 

Extract  fram  a  representaimrinmde  to  i^ 
on  the  subject  ^  boundary,  ^c  by  the,  Commi^wnc^A, 
of  the  United  States^  on  the  1th  ^^  1793.       >    ,     .  .  ^ 
In  this  stage  of  their  govepmneni  the  $eve^l  houxir  .  . 
daries  were  &Led,j^d  partieu)?irjfy..t^:?p]u,^l)qfp  J;).oun^ 
dary  of  Georgia^  tlvp  W?  bow  brq^ght  ^t<^.fltf^itmfe  r! 
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tion  of  the  King  of  Great  Britain,  their  chief  magistrate, 
in  the  year  1763,  at  a  time  when  no  other  power  pre- 
tended any  claim  whatever  to  any  part  of  the  country 
through  which  it  run — The  boundary  of  Georgia  was 
thus  established  to  begin  in  the  Mississippi,  m  latitude 
31  north,  and  running  eastwardly  to  the  Apalachicola, 
&c.  From  what  has  been  said,  it  results,  1.  That  the 
boundaiy  of  Georgia,  now  forming  the  southern  limits 
of  the  United  States,  was  lawfully  established  in  the 
year  1763.  2.  That  it  has  since  been  confirmed  by 
the  only  power  who  could,  at  any  time,  have  preten- 
sions to  contest  it." 

No.  X. 
Extract  from  the  report  of  Mr.  Jefferson^  Secretary  of 

State^  to  serve  as  the  basis  of  instructions  to  our  Com- 

missioners  for  settling  the  point  in  dispute  with  Spcdn. 

As  to  boundary,  that  between  Georgia  and  Florida 
is  the  only  one  which  needs  any  explanation.  Spain 
sets  up  a  claim  to  possessions  toithin  the  state  of  Geor- 
giay  founded  on  her  having  rescued  them  by  force 
from  the  British  during  the  late  war.  The  following 
view  of  that  subject  seems  to  admit  of  no  reply. 

The  several  states  now  composing  the  United  States 
of  America,  were,  from  their  first  establishment,  sepa- 
rate and  distinct  societies  dependent  on  no  other  so- 
ciety of  men  whatever.  They  continued  at  the  head 
of  their  respective  governments,  the  executive  magis- 
trate who  presided  over  the  one  they  had  left;  and 
thereby  secured,  in  effect,  a  constant  amity  with  the 
nation.  In  this  stage  of  their  government  their  seve- 
ral boundaries  were  fixed,  and  particularly,  the  south- 
ern  boundary  of  Georgia,  the  only  one  now  in  ques- 
tion, was  established  at  the  first  degree  of  latit^e  from 
the  Apalachicola  westwardly  ■  The  southern  lim- 
its of  Georgia  depend  chiefly  on,  1.  The  charter  of 
South  Carolina,  &c.  2.  On  the  Proclamation  of  the 
British  king  in  1763,  establishing  the  boundary  be- 
tween Georgia  and  Florida,  to  begin  on  the  IJifussis- 
sippi,  in  31  degrees  north  latitude,  and  running  west- 
wardly to  the  Apalachicola,  &c. 
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No.  XL 
An  act  J  supplementary  to  an  act^  entitled^  ^'  An  act  for 
appropriating  apart  of  the  unlocated  territory  of  this 
state^for  the  payment  of  the  late  state  troops j  and  for 
other  purposes  therein  menlionedy  declaring  the  ri^ht  of 
this  state  to  the  unappropriated  territory  thereof  Jor  the 
protection  and  support  of  the  frontiers  of  this  state^  a'nd 
for  other  purposes. 

WHEREAS  in  and  by  the  articles  of  confederation 
entered  into  ^d  finally  ratified  on  tlie  first  day  of 
March,  one  thousand  seven  hundred  and  eighty-6ne, 
by  the  then  thirteen  United  States  of  America,  the  ter- 
ritory within  the  limits  of  each  of  the  said  states,  is  to 
each  of  them  respectively  confirmed  and  guaranteed, 
•first  by  the  second  article,  to  wit :  Each  state  retains 
its  sovereignty,  fi'eedom  and  independence,  and  every 

f)Ower,  jurisdiction. and  right,  which  is  not  by  the  con- 
iederation  expressly  delegated  to  the  United  States,  in 
Congress  assembled ;  and  secondly,  by  the  last  clause 
in  the  second  section  of  the  ninth  article :  no  state 
shall  be  deprived  of  territory,  for  the  benefit  of  the 
United  States. 

And  whereas  in  and  by  the  definitive  treaty  of  peace, 
signed  at  Paris,  on  the  third  day  of  September,  one 
thousand  seven  hundred  and  eighty-three,  the  boun- 
daries of  the  United  States  are  established,  and  those 
boundaries  which  limit  the  westward  and  south  westward 
parts  of  this>  state,  are  therein  thus  de'fined:  "Along 
thfe  middle  of  the  river  Mississippi,  until  it  shall  inter- 
sect the  northernmost  part  of  tne  thirty-first  degree  of 
north  latitude,  south  by  a  line  drawn  due  east  from  the 
tennihation  of  the  line  last-ncientioncd,  in  the  latitude 
of  thirty-one  degrees  north  of  the  equator,  to  the  mid- 
dle (rf  the  River  Apalacliicola  or  Chatahochec ;  thence 
along  the  middle  thereof  to  its  junctioft  with  the  Flint 
River ;  thence  straight  to  the  head  of  St.  Mary's  River ; 
and  thence  down  along  the  middle  of  St.  Mary's  River, 
to  the  Atlantic  Ocean :"  Which  boundaries  coincide 
with  the  southwardly  and  westwardly  boundaries  re- 
cited in  the  land  act  now  in  force,  passed  at  Savannah, 
on  the  seventeenth  day  of  September,  1783;  and  bv 
the  convention  held  at  Beaufort,  on  the  twenty-eighth 

_   _   ,  '  Digitized  by  VjOOQ IC 


424 

day  of  April,  1 787,  between  this  state  and  the  state  of 
South  Carolina ;  the  northern  boundary  of  the  state  is 
established  from  the  mouth  of  the  River  Savannah^ 
up  the  said  river  to  the  confluence  of  Tugoloo  and 
Keowee  ;  thence  up  the  Tup^loo,  and  from  the  source 
thereof  a  due  west  line  to  the  Mississippi,  including 
islands.  And  whereas  in  and  by  the  first  clause  of  the 
sixth  article  of  the  Federal  Constitution  of  the  United 
States  of  America,  all  engagements  entered  into  be- 
fore the  adoption  of  the  said  Constitution,  shall  be  as 
valid  against  the  United  States,  under  the  said  Constitu* 
tion,  as  imder  the  confederation.  By  the  third  clause 
of  the  ninth  section  of  the  first  article  of  the  said  Con- 
stitution, no  ex  post  facto  law  shall  be  passed,  and  by 
the  second  clause  of  the  third  section  of  the  fourth  ar- 
ticle, the  Congress  shall  have  power  to  dispose  of  and 
make  all  necessary  rules  and  regulations  respectingthe 
territory  or  other  property  belonging  to  tne  Umted 
States,  and  nothing  in  this  Constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  United  States^ 
or  of  any  particular  stale. 

And  tohereas  the  cession  itiadie  by  the  state  of  North 
Cnrolina  to  the  United  States,  by  them  accepted  oh 
the  second  day  of  April,  1790,  is  b  full  acknowledg- 
ment and  recognizal  on  their  part,  that  the  sevci^ 
slahs  not  Only  have  the  right  of  pre-emption,  but  are^ 
in  the  full  exercise  of  all  territorial  right  mthinthetf 
respective  Hmits.  And  wliereas.  notwithstandJfag  tho 
United  States  did,  on  the  22d  day  of  July,  1790,  by 
an  act  to  regulate  trade  and  intercourse  with  the  Itidi; 
an  tribes,  enact  and  declare,  that  no  sale  of  lands  niade, 
by  Indians,  or  any  tribe  or  nation  of  Indiatis  witMrithe' 
United  States,  shall  be  valid  to  ahy  person  or  persons, 
or  to  any  state,  Whether  having  the  right  of  pre-emp- 
tion to  such  lands  or  not,  unless  the  same  shall  be 
made  and  duly  executed  at  some  public  treaty,  held 
under  the  authority  of  the  United  States,  and  did  oh 
the  seventh  day  of  Angust,  one  thousand  seven  hitii- 
dred  ajid  ninety,  by  atreatyjield  at  N^w-York,  with 
certaja  Creek  Ihdiahs,  stipulate  by  the  fourth  ^ic!6 
of  the  said  treaty,' that  theboimdary  between  thd  Cftt 
zem  of  the  Unied  States  and  the  Creek  ■NatioYiy  is' anei 
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^hall  l)e,  from  ^her?tbe  old  line  strikes  the  Savannah, 
thence  up  the  said  river  to  a  place  on  the  most  northern 
branch  of  the  same,  commonly  called  the  Keowee, 
where  a  north-east  line,  to  be  drawn  from  the  top  of 
Ocunna  Mountain,  shall  intersect ;  thence  along  the 
said  line  in  a  south-west  direction  to  the  Tugoloo  River ; 
thence  to  the  top  of  the  Currahee  Mountain ;  thence 
to  the  head  or  the  source  of  the  main  south  branch  of 
Oconee  River,  called  the  Apalachee  River;  thence 
down  the  middle  of  the  main  south  branch  and  River 
Oconee  to  its  confluence  with  the  Oakmulgee,  which 
form  the  River  Alatamaha ;  and  thence  down  the  mid- 
dle on  the  said  Alatamaha  to  the  old  line  of  the  said  ri*' 
ver;  and  thence  along  the  said  old  lin^  to  the  River 
St.  Mary's;  and  by  tne  fifth  article,  that  the  Unit-^ 
ed  States,  solemnly  guarantee  to  the  Creek  Nation j  all 
their  lands  within  the  hmits  of  the  United  States,  to  the 
westward  and  southward  of  the  boundary  described  in 
the  preceeding  article: 

4nd  finally y  whereas  the  state  of  Georgia  aforesaidi 
hath,  by  no  act,  or  in  any  manner  whatever,  transferred, 
alienated  or  conveyed  her  right  of  soil,  or  pre-emption, 
in  any  part  of  the  vacant  territory  within  the  limits  of 
the  said  state,  to  the  United  States,  the  cession  dated 
the  6tb  day  of  February,  1788,  offered  by  the  state  of 
Georgia  to  the  United  States,  having  been,  by  the  said 
Upited  States,  in  Congress  assembled,  on  the  16th  day 
of  July,  1788,  rejected,  in  which  rejection,  territoral 
rights  are  declared  to  rest  on  the  spirit  and  meaning  of 
the  confederation:  And  whereas  the  said  proposed  ces- 
sion, became  void,  and  on  the  part  of  this  state,  is 
hereby  declared  to  be  null  and  void  lo  all  intents,  pur- 
poses, and  constructions : 

'  Be  it  therefore  enacted  by  the  senate  and  representa- 
tives of  the  jreemen  of  the  state  of  Georgia j  in  general 
assembly  met^  and  it  is  hereby  enacted  by  the  authority  of 
the  same^  That  the  state  of  Georgia  aforesaid,  is  in  full 
possessic^p,  and  in  the  fuU  exercise  of  the  jurisdictional 
and  territorial  righf,  and  the  fee-simple  thereof;  and 
that  the  right  of  pre-emption,  to  vacant  and  unappro- 
priated lan43  lying  westwardly  and  southwestwardly 
(^  the  present  Indian  temporary  line,  and  within  the 
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limits  of' the  said  state,  and  the  fee-simple  thereof,  to- 
gether with  the  right  of  disposing  thereof,  is,  and  ar« 
hereby  declared  to  be  in  the  state  of  Georgia  only :  and 
for  the  purpose  of  raising  a  fund  for  carrying  thb  act 
fully  into  effect ; 

Be  it  enacted  J  That  all  that  tract  or  parcel  of  land  in- 
cluding islands,  situate,  lying,  and  being  within  the 
following  boundaries,  that  is  to  say :  Beginning  on  the 
Mobile  Bay,  where  the  latitude  thirty-one   degrees 
north  of  the  ecjuator  intersects  the  same,  running 
thence  up  the  said  bay,  to  the  mouth  of  Lake  Tensaw; 
thence  up  the  said  Lake  Tensaw  to  the  Alabama  Ri- 
ver, including  Curre^'s  and  all  other  islands  therein ; 
thence  up  the  said  River  Alabama  to  the  junction  of  the 
Coosa  and  Okfuskee  Rivers ;  thence  up  the  Coosa  Ri- 
ver, above  the  Big  Shoal,  to  where  it  intersects  the  la- 
titude of  thirty-four  degrees  north  of  the  equator ;  thence 
a  due  west  course  to  the  Mississippi  River;   thence 
down  the  middle  of  the  said  river  to  the  latitude  of 
thirty-two  degrees,  forty  minutes ;  thence  a  due  east 
course  to  the  mouth  of  Tombigby  River ;  thence  down 
the  middle  of  the  said  river  to  its  junction  with  the 
Alabama  River;  thence  down  the  middle  of  the  said 
river  to  the  Mobile  Bay;  thence  down  the  said  Mobile 
Bay  to  the  place  of  bepinning,  shall  be  sold  unto 
James  Gunn,  Matthew  McAllister,  and  George  Wal- 
ker, and  their  associates,  called  the  GEORGIA  COM- 
PANY, and  their  heirs  and  assigns  forever,  in  fee-sim- 
ple, as  tenants  in  common,  and  not  as  joint-tenants, 
for  the  sum  of  two  hundred  and  fifty  thousand  dollars, 
to  be  paid  in  specie,  bank  bills  of  the  United  States, 
and  warrants  for  the  years  one  thousand  seven  hun- 
dred and  ninety-one,  one  thousand  seven  hundred  and 
ninety-two,  one  thousand  seven  hundred  and  ninety- 
three,  one  thousand  seven  hundred  and  ninety-four, 
and  one  thousand  seven  hundred   and  ninety-five, 
drawn  by  the  Governor,  tlie  President  pjf  the  Senate, 
and  Speaker  of  the  Hpuse  of  Representatives,  in  the 
following  manner :  that  is  to  say,,  fifty  thousand  dol- 
lars to  be  deposited  in  th^  treasury -previous  to  the 
passing  of  this  act,  and  tin?  remaining  two  hundred 
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thousand  dollars  are  to  be  paid  on  or  before  th^e  first 
day  of  November  next. 

And  be  it  further  enactedj  That  whenever  the  said 
James  Gunn,  Matthew  McAllister,  and  George  Walker, 
and  their  associates,  or  their  agent,  or  agents  shall  pro-* 
duce  to  his  excellency  the  governor,  a  receipt  signed  by 
the  treasurer,  that  they  have  deposited  the  aforesaid 
sum  of  fifty  thousand  dollars,  according  to  the  tenor  and 
effect  of  this  act,  it  shall  then  be  the  duty  of  his  ex- 
cellency the  governor,  and  he  is  hereby  required  to 
issue  and  sign  to  the  said  James  Gunn,  Matthew  McAl- 
lister, and  George  Walker,  and  their  associates,  their 
heirs  and  assigns,  in  fee  simple,  as  tenants  in  common, 
and  not  as  joint  tenants,  a  grant  for  the  aforesaid 
tract  of  country,  they  securing  the  last  payment  of 
two  hundred  thousand  dollars  to  the  state,  by  a  mort- 
gage to  his  excellency  the  governor  and  his  successors 
in  office,  on  the  whole  of  the  land  so  granted,  whick 
mortgage  shall  be  immediately  foreclosed,  in  case  de- 
fault shall  be  made  in  the  paynientof  the  saidsumof  two 
hundred  thousand  dollars,  on  or  before  the  first  day  of 
November  next,  as  aforesaid,  in  the  superior  court  of 
any  coimty  within  the  state  of  Georgia,  at  the  discretion 
of  his  excellency  the  governor,  any  law  or  usage,  reg* 
ulatingthe  mode  of  foreclosing  mortgages^  to  the  con- 
trary notwithstanding;  and  the  whole  sum  of  fifty 
thousand  dollars  deposited  shall  become  forfeited  to 
and  for  the  use  of  the  state  ;  and  the  grant  to  be  given 
to  the  said  James  Gunn,  Matthew  McAllister,  and 
George  Walker,  and  their  associates,  to  be  and  the 
same  in  that  case  is  hereby  declared  to  be  null  and 
void. 

And  be  it  further  enacted^  That  the  said  Georgia 
Company  shall  reserve  for  and  to  the  use  of  the  citizens 
of  Georgia,  exclusively,  the  quantity  of  one  million  of 
^  acres  of  their  purchase,  in  the  following  manner,  to 
wit :  At  the  expiration  of  ihtee  months  from  and  af- 
ter the  passing  of  this  act,  a  subscription  book  shall  be 
opened  at  the  treasury  office  of  this  state,  and  be  kept 
opto  for  the  tenri  of  four  months*  thereafter,  for  the 
purpose  of  receiving  subscription^'  of  the  citizens  for 
the  said  reserved  lands :   Provided,  That  no  person 
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wUo.fihaH  othierwiibe  beeom^  ainetttb^ or'^^refted- 
in  either  of  the  ^oqaypumies^  herein  conte^lftOed,  sidi  * 
be  allewed  to' sub8cribe»f(6r  ahy^'parC^f'safti*  neser^fed'^' 
land,  and  il<y  person  stiaiJ  bepetniitted  to  stlbscitti^^' 
for.  ihore  than '  Mf  thotisand  aores^  iti^  his-  oiYfti  kiaiii^ ^ - 
in  the  iianie  of  any  odier  ^citizeni^  tialess^  duty  ub lA^ftiBi^ 
atind  appointed  by  him  forthdtparpos^^  ondMainWral^*' 
of %tt6fndye}^editediiith6 presence oUvHymmelte^i^  ' 
Beaaes^vone  of  wfaon^at  least  shall  be  a  justice  appbitft^^ 
fois  holdiog  the  imfevior  court  of  the<coulityii^Mr^  'fhW)* 
subscriber  residee^i  \ihicb  said  power  <!»f  ^a^tortiey ^^telf>  *i 
be  lodgodv\t]th>tbe»treasnr^r,is  histoiicher  ;for«M!tiyt>  - 
ing  such  si^eriptidn  }  and  Provided  rtfcl^  Tbhi'tBtf  '  ■ 
citiaems  c£  U^e  tespective  ooMnti^s  dhall'jm^^i  at<iafl(^'*i 
time  witbin  three  months,  from  ai^^esr^he  bpdtii^' * 
of  the  boofad'of  ambscription  as  aforesaid,'  be 'alib^S 
to  :«dbscribe'  fori  more  i^tf  greatelr  quantity  of  ^thieMfiSSJ^'*'' 
reserved  landsy  *  than  the*  proportions  hereiiiaftef  ^jMIt^ '  ' 
ticubriy^escribed  and  limited^  to^t*:  'Clv^tbatiils!0)M^*'* 
huodred  ana  sewenty*  tihousand   acres;    iE^ih^ka*C*  *^' 
sixly4iVo  thousand  acres ;  Burice,  one  iiundmd  ^alra^* 
fifty-*five  tbousawd  acres  ;  'Ricbnfi(md^dn6buMlv^<^ild'''^ 
firtyHfirelUiousand  aciies  ;  Columbia^  d^iie'  huHdi^'iittd^M 
fifty-five ;  tlKMiaand-  acrefii;  Wilkesy  4\W'iiU*uJr^ditfaiti*'*^' 
sevei>ty4iwo  thousand  acreaj ;  WashinWtiii,'JOtti*Jlliirii^»»* 
dred  and  thirty-^one  thouriaod  acres  5  Hwertyi^rid  HutiA^  ' 
dred  aqd  thirty-one  thoiBand  dcrfes  ^  Oroetie'^  txife)  HiiA-^  • 
dred  and  ;t ivanty -^five  thdusaiid  bcms ;  Frahktin^  ^ii6i¥-'' ^ 
ty-eight  thousanid  acres  ;  Liberty /sixty  ^ninethobsMhtf**' 
acres  ;-Glynn^  thkly-itwo  thousand  k(kea ;  Gai^dey.'''  • 
thirty^two  tliousaiid  acres  ;' M^lnlwsh^' thirty *^vte  tbcp{fi 
sand  adresv  Bryant,  thirty^tvothbtisandadros  ;  < Waid  • 
ren,i  ninety-three  libousatid  acres;- Oglfethorpe,*^^ckiiJ'^ 
hur^dred  ^nd.  sixteeh  thousand:  acfeb  ;  MbnigORiitr)^^*'* 
twenty-three  thousand  acres ;  Scrivenv  thik^tyn^ight'   ^ 
thouaaod  acres.;  atid  Hai^ock,  mnet^^^ix  thoushttd*' 
acres^    And  it  shall  be  the  duty  of  the  briaOTrei^^lfi  '-' 
all  caseSiOf  applicaticm  to  subsmbe,tef  require  ka^af^*^ 
fidavity  id  writings  m  the  foUovring;  trords  ^^•^  do  m^    ' 
lemnly  sweaty  €N|i8imi,  tilafc  I  am  in  no  ^y  mterestedy  « 
directly  lot  iodirectlyi^  either^  as  a*  mftmber^'or  other^' 
wlse^  ki  aiigr  eompaay^s  purdme  of bhds  ib  the  w^rt»^   * 
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eta  part  of  this  state,  and  that  the  subscription  which 
I  propose  to  enten  is  in  my  own  pn^^er  nght^  and  to 
nnr  use  and  benent  only."  And  it  shall  be  the  duty 
of  the  justices  of  the  ip^rior  courts,  before  whom  war- 
rants of  attorney,  authorizing  subscriptions  shall  be 
executed,  to  reauire  a  like  affidavit  on  the  back  of 
such  warrant  ot  attorney,  before  attesting  the  same  ; 
and  the  land  so  subscribed  and  paid  for  shall  be  held  by 
such  subscribers,  in  fee  simple,  as  tenants  in  common, 
^nd  not  as  joint  tenants,  on  the  same  terms,  and  upon 
the  same  principles,  with  original  purchasers  of  the 
company  m  which  they  shall  subscribe,  and  shall  be 
entitled  to  fair  and  equal  representation  in  such  com- 
pany, in  proportion  to  the  quantity  of  land  so  by  them 
subscribed  and  paid  for. 

And  be  it  further  enacted^  That  upon  entering  any 
subscription  as  aforesaid,  it  shall  oe  the  duty  of  the 
treasurer,  and  he  is  hereby  required,  to  receive  of  the 
subscribers,  the  purchase  money,  being  the  proportion 
of  6ne*fiflh  part  of  such  subscription  in  terms  of  this 
act,  the  remaining  four-fifths  or  balance  of  the  purchase 
money,  shaU,  wimin  four  months  from  and  after  the 
opening  of  the  said  book  of  subscription,  be  paid  unto 
the  treasury,  in  like  manner  as  aforesaid ;  and  in  case 
such  balance  shall  not  be  paid,  on^  or  before  the  ejt^* 
piration  of  the  said  seven  months,  from  the  passing  of 
this  act,  that  then,  and  in  that  case,  the  subscriber  or 
subscribers,  so  failing,  shall  be  at  Hberty  to  withdraw 
their  said  subscriptions,  together  with  the  money  so 
paid  by  them,  and  the  lands  so  subscribed  for  by  them, 
shall  revert  to,  and  be  vested  in  the  company  in  which 
such  subspription  shall  have  been  made  or  entered; 

And  he  it  further  enacted^  That  all  that  tract  of 
country  including  Islands,  situate,  lying  and  being, 
within  the  following  boundaries,  that  is  to  say :  Be- 
ginning on  the  River  Mississippi,  at  the  place  where 
the  latitude  of  thirty-one  degrees  and  eighteen  minutes 
north  of  die  equator,  inteisects  the  same; -thence  a 
due  east  cotiifse  to  tne  middle  of  Don  or  Tdmbigby 
River ;  thenoe  up  the  middLe  of  the.  said  river,  to  wi^re 
it  intersects  the  latitude  of  thirty^two  d^«es  and  for-  * 
ty  minutes  north  of  the  equator ;  thence  a  due  west 
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cftiffSB  along  the  ftwr^.  CoirQ)amr»iip»9>49l^if^«v 
B'lis^issippj^  theijcci  dpw«  the  Jpi^jd^e.oC.tl^ej^fliamft  ^ 
the  place  of  l;)egii^nipg,.shaUi  b^^oAd  Jq  Nie^^l^lffiWR 

CnmmiDg,  an^  tb-ejr  associates,:  (Qalififd^he^G^if 
MISSISSIPPI  C0MPANY,jQ4ljein.a?^,ihcWx 
and.  assigns  forever,  in  fee  5fimple^  a^t^na^nt^^i^^^ym- 
WPOjaiul  not;  as  joint  tenants^  for  tfcke,sui»  qfjqfpie,j^r 
dre4  aud  fiftj-five  thousand  dollaj^,  -  tq  t%  fi?4ffi jM> 
gpld.  or  silveir  coin,  ba«k  bills  of  the,  yip^^p 4ij§t»iJ^ 
andsnqh  warrants  as  arejnadp  payiable  in  tl|i^  ,09^"^- 
Company '»pwchas<>,  ir thfi  j^annetr.ftftUoj^Bife^fet 
i^itosay:  Thirty-rOfte;  thousaud^  dpHwfMt(^;bipb#Bfi8^ 
ted  previous  to  the  passing  of  this  0^  w4  l^^y^iTO^n- 
i0g  one  hundred,  and  iM^entyHEpur  tbiQ^j^^d.  4fl|^vf^ 
be  paid  on  rtr  before  the  fiast  day  oS,  iW^ wlaff  if^^ 
Afid  be  U. further  4^m(^dy  That  Tfhfu^^i^4tv?  a^fd 
rj^ichol^  hong^,  ThoBOtas  GlasQO^^k,  AJfl^rq^  ^r4i^, 
and  Thomas:  Cummin^,  and  thek  ^oc^t^joii  ^§ir 
ag^nt  or  agents^  sliaU  produce  to.  hi^,  i^^ce^k^^i^^ 
governor,  a  receipt  signed  by'  the  tr^i|si«;^r^j]t^  tiiw^ 
have  deposited  Ihe  aforesaid  sufW  of  ^ibH^TW^Aw* 
sand  dollars,  ax:eording  to  the  t^popr.  «#d  eflreq({f^4hU 
axAjit  shall  then  be  thp  duty  ofj3kis.i^ci^l^e^B^,^ 
vverpiMT,  and  he  is  hereby  reqiiiredt  1<^  J^^^o^f^iiSJSP 
to  the,  said  Nicholas  lU>ng,  Thpro^^)  Glfi^iso^^^.^in- 
brt)a?  iCrcrdon,.  and  Thomas  C9ma)in^,,arn4i^M^s^* 
aiaj^,<tbeiir  heirs  &n4 assigns,, iq  fee,s!ina|>\f^  as  ]t(|^S^ 
iiiie^frtinoit)  and  not  as  joint  tw^MitSy  a  gr^nt  dj^r , jJ^e 
aforesaid  tract  of  country,,  thpy;  secuting;  $ie  ket,  pfiy- 
ment  of  one  hundred  ana  tiwenty-foyr  t^Qusapd^dolh^B 
to  the  state,  by  a  oK^rtgagp  ta  his.e^qeUenf^y  the^gp* 
veiiioi:^»d  bis;  successor  inpffice,,op  the  wl|c^g  fS^1^ 
Jbfilfl  80  granted,  which  mortgage  .shall ^ be  iiqj3^9|e- 
Jy  foreclosed  in  ease  default  shall  be.qrade  Wjifc*  §f(y- 
ment  of.thie^wdstim.of  one  hundred  an4  tw^^Jy^^ur 
, thousatod  €lollatev!0«  or  before theyfi^tday  ot^fttfiem- 

ceitnfey  tvitbin.the^tfttft  qf  <Seftrgift,  at  the,  di^qretjpn  of 

i  his  eiteeH^ncy  the.^Viprrior^  aqy  lipkw.  or  ufiagB,\regula- 

^tittgthbT^deof  foreclosing  theinpM^  to  th^.pon- 

traiy,  nAtwithsteading,  an^  th)^  vKhole  sun*o£tlurty- 
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ttt  dHpffeMe  ue*;^  the  '^tfittSS'j'aftftl'lAlB  gmrtt  to  64 

mt'"^ ' 

"■■^'Ahd^W'^- f&Hher  ■eHaeted,  That  the  *aidGebrrfft 

fl^iissi^pi  €t>mpiany,  shall  reserve  for  the  i»96  of  m]4 

eitizeni  oTGe6rgia  exclusively,  the  quantity  of  sijc  huti-' 

di^ed  and  tiverity  thousand  ^cws  of  theif  purchase,  t6 

t<e^b^cii^d;  or,  heW  ahd  appw^riated  on  the  same 

te<]^h)s^!eiM'^obe're|^t«fientisd  in  hke'  manner;  as  th^ 

ferid^Vesttfvean^'the  ^eor^a'Coropariy  as  afo(reisaid/ 

*  "AHdl>9^Jitmet'ena€k(i,  That^  thkt  tract  efcdun'- 

tty  fadlU&ifag^fetehldsj'  situate,  lying  and-beirig'witbift 

jOSeTofteWittJ'iroiJiafdaB'i^  that  is  to  say  t  Begiflnihgal 

tM  MfesiSslpJlfl'fRiVer;  Where  the  northertt  boundary 

'Bftb  <dP  fclft '  state  -airtkes  tWe  same  >•,  thencW  alorr*^  tKe 

^ttid  Attiditirtt  HoiihSSry  line,  diie  east  to  the  l^nhes- 

^tfe  Rit*^*»tlteneial6i4gthe^aid'EenneSdee  Ri^iftTjIo 

■«htfrffdUth^^"Be*^feek;' thence  up  Bfear-Oreeb- to 

i)«9^e>'ihe'pbttill^)  ^latibde' twenty-five  Briti^  <s4»t- 

Mik  'ti»8e4ySo^«h'  o^'fhe  ttorthem  bouhdai^  -Hne  of  this 

-|^t§'(ht^e«b  '#(&''^hie';  tlietvce  dldng  the  ^aid  tast 

*ffiiihiiOhed>'paranei!^«}itilude,'iadroes  -Tombigbf  er 

T^niyjMfly  CWidik'' i'ue ^esi  to  the-  Missbwppi  llivf- 

e*^ftliettb«''M>lMe'WWdle^ttf«W!^"siid  rifver  to  the  bd- 

toWffi  ^a»"be"'Sdia  tl> Johii-B;  iSciott,  Joh*  C. 

Ffi^<iftg6l8,  And-m^h  HamplOnv  called  tfee'UPFBR 

MteSISSI'PPf  "COMPANY,  dfid  to  their  beiw;-<tt»id 

teyigns  fert^v^r,  IH  fee  siftijille, 'as  ^tcrianrts  in  commKm, 

ttBd'  nbt  a^  j6lnt  teriatits,  foT-  the  sum  of  thirty-five-  likou- 

'^rtd  dbllki^s,  t^  be  paid  in  specie,  ba»k  bills  of  the  Uni- 

l^'Sl^te&,ahtlsuch  wafrsms:  as  are'  itiade  payable^n 

thd  ©yo^ia  Company's  purchase, 'ih  m&nneir  foflo^- 

In^jtlftiVis  taaayt5iFl"vd  thrtU3feind'doBar»,pfeirti thereof 

t^'b^^^tio^ifed  )^eTib&»'to'  fhe'fifa^^  of  this  aCt, 

atid  the>¥emaib}i^  Hard  ^(ihihf  thotisand  doHars,  io 

''be'pMd'Ort  o»»'bfefore  ^he-iJrst'  dlQ^  <jf  November  next. 

'•'"M'd'^it'fai-th^y6Haclied;fThSi,  whenwii-  the  said 

'fi)h^  BrScottj  Johrt  €i<Ni&htibgate,'«nd)'W&dd '  tfomp- 

t^'bi^theirageirtW  ^nt9;«haU't^rodbc>'to*his  eccoe- 
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lency  the  fpv^mh^  rGc^teig^«4;b^{i|}ieiitreatarer, 
^at  they  l^aye  44^^^  ^^^^^^^  ^^^i^^^ 
thousaod  dollars;^  accfp^Aing  U>  {be/ t^f^oTi  ^An^ct^iof 
tbis  act,  it  ab4l.  th^a  J(;)e'  the  duty  qf  ims^^as^HemiDy 
the  governor  J  and  hfi.ip  herel^  requii^f^y' torisul^ 
sign,,  to  the  said.  p|oha  B.  Soo^t,  John:C«. :Nj^|h&h^ftte> 
and.W^cle  llao^ptpn;  their  h€if|r,s)id,j|g«igfety^inAie 
simple,  as  t^u^ant^  ip  /cqm^;tt>a9  ^pjl.  p^XMrjQWiitffk' 
ants,  a. grant  for  tb^  afpresaid  l^od^  tbey!  0Q€l9iMg)(lke 
last  payment  of ;  thirtj^  thousand  do|Mr$  ta^  ttei Jiti^, 
by  a  mcart^ftge  tp.hjs  exceUency,th^,gfxvefi»c^tti¥lli^ 
successors  in  ofii9.e9  on  th^  wholf^of  tb$tl^[ifi|)QiQ  fl^mt- 
e^y  which  aBortg5»gie  sb^U  be  immediately^fta^ 
in  case  defeiilt  ^b^U  be  made  in;th^j  paiy«iwfejQfc^ 
said  sum  bt  thirty  tbowsand.  dollafs^,9i^i  .or  i  ba^cn^Ltiie 
first  day  of,  Kovemb^er  next,  as-  afo^^Baidytiil^ith^ra* 
perioT  court  of  any  cojupty  within  the^tat^  <rf  G^if^ffj 
at  the  discretioa  of  bb  exqeMeqcy  ib^  ^ojeeAiltn^jany 
law  or  wsage^  regMlaiing  (he  rap^pl^  of  fqi^oloM^itiicIl- 
gages,  to  the  contmry,.»Qtwithsitaiidiijgy.iWPld  iJbp&whde 
suni  of  fi  vp.  thousand  doll^,  d^posiWyshftllibitowae 
forfeited  tq,  ,and  Tor  the  \m  of, the-$ta^0  ^  .^a^dJ^.^rant 
to.  bq  given  to  the  said  Johp  B,  S<?pU,,Jirfiti  iQii^jght- 
ingale,  aqd  Wade^fJapiptQUjia^i  »[Qif§^/Xo,j}m^M 
the  same  in  tjj;at .  pasef  *^.bewbyidfe6lar«dii^/tH?  «tfl 
and'void-'^,  *       '       ,     \  ,■  ....,  i -r  v  ho:-. -jrlj  oj  nu^^i 
^  -4n(i  ^e  itjurther  enwteij  That  thi?'^;p4  Uppfer  flfo- 
sWjppj  Cjompany,  pb?dl, ;  i;?smQ  Jp  afp4  ior;=t]^^1^9fiiof 
the  citizens  of  Cieprgi^  exclpsiyely,  tbpqMaf^^io^9e 
hundred  ^nd  thir^-^ei^tlbo|^sa^pd,89?e?  piftMn  pur- 
chase,, to  be  subscribed. fpivbfil^'  approprifttcrt^  <  ou/tfle 
same  terms,^  anil  to  be  repreppqt^d  jjo  %^  ma^i^rvfts 
herein  before  pointed  .cwt,  an,  respect,©  the;  tajgidftite- 
seryed  for  tbe  citi?5ens  jin  tb§ .G^rgi?i  CompaB)^^  Ami. 
:    AndMiifutth^^^  XbatpUthatitracft^rfito^ 

iududing  Islaqdi^  sitya^e,  lyipg,  ,wdjbeipg(withi»itlle 
JfcJlowing  boundary  lines ; ,  Beginning.  $t  .jii9:itt^ut&iof 
B?ai:  Crpek,  oq  the  south  side  of  th|?  |>nneBswiJRiif«f ; 
thence  up  the  6ai4  cr^ek  to  tbftJiW  ♦f^.utfeerii.^iirt)B 
thereof,  tbence  cjup  sputb  tQ  tbe  Latjtode jf>f  tbirtyrfowr 
degree^s  tep  jxjinutea  norths  of  tHe^equ^tpr;  thw^e  a 
due    east    coiir^e    onq,hqa4red,tar)d.  twenty  itiileflr; 
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the  state :  ^ndlthe  toftnt  Wl)e  ri^eh'tb*^the^(al*^K^* 
ariah  Coi,  atia-MtaftS  Mihei^,  dnd  tHi^43itfcii»fti 
aforesaid;  (d  be^  arid  dh'e^saftie  in  ih^i'cs!^'']s^^i^ 
declareatbbe'nunatidtold/  '    •    .  ui^h  .n.; ; 

And  be  kjutihiir^endcted^  That  the  g^d'TeVftfe^iie 
Company  shaB  teseirv'e  ibr  and  to  the  us^  6f  Hfe^iftlj' 
zens  of  Georgia,  etchisivdy,  the  quatrtibr'tifttwd^lltftti 
drcd  and  forty-tVvo  thousand  aci-es,  lb  Be  Sufifeci*ibea 
for,  held  and  appropriated  on  the  sathe  tekns  ^d'tti 
be  represented  it)  li^d  maririeT  as  the  latidstfeftel'i'Mfty 
the  Georgia  Cohipany  as  afbresaid,'  ''         ""'^  '/^  '*'''i 

Ahd'he  it  fiJtrihe^  enacted,  That  the  stfid  TeHnfe^ 
Company  shall  reserve  a.  further  quantity  of  fiAy  th6b*- 
sand  acres,  t6  bfr  gratuitously  ditided  isnait  m^%Wp 
alike,  between '  the  commissioners'  appolnted^*fcy *t!lft 
state,  for  the  purpose  of  exfeimiriing  thte  qtodiilitty  ^uil- 
ity  and  fclrcticnstances  o/the  Great  fiend  df  Tennes^ 
River,  which  shaU/be  hteld  by  them  asteriahts'iW  jrdpt 

the  bthf^-c6fe^ 
^  ednlpe«§«it)h 
to  the  said  commissibnei^  for  th^h-  slices  tettddi^ 
the  state  in  that  tapaqity.  '  ^   ^^^  '         -  *       i^  • 

And  be  it'furthhr  enacted/Thtxi  all  sntaik  sb^  jitii&by 
the  citizens  for  lands  subscribed  fol*  by  theih^  agrtiisariy 
to  the  terth^  of  the  act,  shall'  He  .received 'in  ^Wi^iiS^ 
and  as  partjbftU^  purchase  moftey  of  the  said  fcdti)jf)a- 
mes  respectively: ' '    '  •"  '*     *  ^'"•:     '   '^    ^'*''* 

And  be  it  further  enacted^  Thatthfe  gratilS  to  ife  is- 
sued to  th6  respective  companies  in  virtue,  of  Hhi^afct, 
shall  be  frfee  from  all  further  or  other  i3q)fe'nse  iVh^tt^ 
ever,  the  fees  of  office  accruing  upon  onfeCTanffo^i^ 
company  cx^cepted,  which  shall  be  to  the  ^fti^b*- 
general  thtee  dollars,  to  the  governor  bf  Ihfe  ^tttte, 
three  dollars,  and  to  the  ^iecrfetdry  of'  the  fetat^/ffltfefe 
dollars ;  and  that  the  lands  to'be  gtantecl  in  pUt^Wsa^ 
of  this  act,  shall  be  free  frorti  taxatiori  tfntirtK^iahab- 
itants  thereof  ate  represeht^^  in  the  legislatiife'.  '  ^'^  ' 

And  he  it  further  enacted^  That  the  said*^nl6iBs  *ijd 
purchasetBof  the  land  aforesaid^  sMlJftn^bearallfjbal^ 
and  wanton  attacks  on  any  of  the  Indian  tribes^  which 
may  be  found  within  the  limits  of  this  state,  and  keep 
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to»ft|[j^ejDd<iw  (prpseryingrof^pp^^fre/bftyyeen  the  said 
Ip4^4B3.^ad.UifigF^ptq^^  W^^^^^^  the  In- 


dian claims  to  the  territooy  ^icI^dj^cT  within  th^jur  re 
§p€^YA  PMFfbasj?^ :  4fM  pxoviw^  Jw^^^r  Xhat  this 
Sj^e^at^h^;.;g(Xvernme^t  thereof  shall,  at.no  time 
hftrea|W?,i^  w!?U€;P)t  to,any.  mit  at,law  pi:  in  equity, 
oi^ql^a^jQr  .preten^Qn  whgiteyer,  for  or  pn  acpoimt  of 
aiij,4^duqti9n.in,the  iqJU9.^t^^y.of.  the  said  territory,. or 
^  apcpMnt  of  the.anioiii]^..pf  the  purchase  money  to  be 

Eaid  as  aforesaid,  by.aayrejCpyejry, which  niay  or  shall 
e  had  ipp  ^^  fojinncjic  or  other  ql^uflior  claims  what-- 

c^aii) 

Am 

3P^,ij}eflt^Qt;the  cjiyii  establishment,  and  contingeiat 
expenses  of  the  government  q(  this  state, 
j,j  4nd^  H  ^^JM^{^^  m^ted^  That  immediately  after 
jtf|ft4w^'P^^P^  ^  ^^  ^^4  ^p^KPI^^\y^^^,  the  Oco- 
fl^^,^\p^ife^  ^iyerSj^  mcludihg  that  tr^qt  of 

<;mi^£)^i|^i|igjfiast  bjC^  line  to  bq.  drawn  ficom  the  pl^qe, 
called  Fort  Komulus,  on  the  Oakmulgee  .River,, 
to  the  head  of  the  St.  Mary's  River^  or  the  northern 
e^trefnity  of  thp  AkinfonQk^a  Swamp  may  be  extin- 
.gui^ed,^th^  grantees  of  the  several  companies  and 
tne]jr,as3Qciat?3  ^re  Jbereby  authorized  to  a^ply  tq  the 
,g5>y^fftq[>ei;ittqfi  th?  United  Sta(^^  for  their  cpncur- 
Xf^\kf^  iip  .exiingfjfshiug  the  Indian  claims  to  the  dlffer- 
^ni{trac^Qt.qs)untry  by  them  severally  herehy  pqrcnas- 
jeij  p^,  a^  n^voh^ ihqjpeojT  a3  ,to  tt em  may  seem  practiga- 
bje,  .)vj(uch;extiqffui$bn?Qr)t  qf  (jkiims  to  the,  lai^<ls  so 
purcha^i^*  pj?^j)l  ^\?i  ?\^ .  tbe, ,  propqi:^ .  expense  ^ of]  th,^  le- 
spectiye.  rCpiifi^  five  yeaf^  thereafter, 

jhhQ^sfi'^cpij^'ji^  ^ettlemenU  on 

^%  Jaiap*WU  pi^y  be  extinguished,  or 


CM;;. 
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forfeit  the  further  sum  of  five  Uioosand  dolbofi,  fi»r  eltcil 

An4  be  it  farther  oMt^  That  the  src^^yfic^'di^^ 
sMd  ddhiisy  ptotof  the  first  pafment  to  hem^^lif 
th&.  companies^  aforeaaid,  shall  be,  and' tb^  ^m^  v 
hereby  declared  to  be  c^p^priated  add  ^et  apart  fbrtlve 
purpose  of  extiBguisbing  the  Indian  claim,  in  additiop 
to  we.tiMntif  th^sand  dollars'appmi^tated  l^  tiie  act 
entitled,  ^^  an  act  appropriating  a  part  of  the  unlocated  ' 
te^A4ti»y  of  Ms  state,  lor  the  ^aymetit  of  the  late  state 
ti^sms^^stnd  fer  other  purposes  therein  niehtioneA^     *^ 
'Jmd  be  4t  further  en^tedy  l%fat-the  seyeral  grsbiteett  ^ 
an4  tHeir  associates,  shall  not  be  entitled  to  dispose  of  * 
the  saad  terrilbry,  in  part  or  in  \thole,  in  any  ttay^  or 
manner,  to  any  foreign  king,  prince,  potentate  or  pow- 
er wMitever,  which  condition  shall  be  specicdly  ex- 
pressed ill  the  face  of  the  grant. 

And  be  it  further  enacted^  That  all  the  lands  lying 
westward  and  southward  of  the  eastern  bouodtt^  of 
the  fieT;e|:ial  eotnpany  ptirehasers^  and  liot  indtraed 
therein^  estimated  at  one-fourth  of  the' whole  laiiSJf 
lying  westward  and  southward  of  the  eastern  1>bui!idb:*  ' 
ry  of  the  said  purchasers,  and  supposed  to  contain  se- 
ven millions  two  hundred  and  fmy  thousand  acres, 
shall  be,  and  the  same  is  hereby  declared  to  be  re- 
served and  set  apart  to,  and  for  the  tise-  and  benefit 
of  this  state,  to  be  granted  out  or  otherwise  dispoa^  . 
of,  as  a.i^ure  legislature  may  direct         •  '  - 

THOMAS  NAPIER,  Spet^ti^ofa^ 

'    •  House  t(f  liepresentdtices* 

;r         BENJAMIN  TELIAF£RRO,Pf^n*n/      » 

-rn-r  ofiheSentat.' 

GEO.  MATHEWS,  Gm&nw.         *    /   ' 

doNOvftRSD,  January  7, 1795.  ,     / 

Beih^mmctBd^  That  an}^  foi^iener,  first'becomiil^a'  \ 
resnient  of  this  i9tate,  may,  by  deed  oi*  wBBJ  hereaftcf  ' 
to  to  made,  take  anni  hold  ladds  within  this  state,  ita' ' 
tho'same  manner  as  if  he  was  a  liitiKeii  c/f  this  state,' 
and  the.  isame  lands  may^  be  conveyed  by  kite  attd 
transmitted' to,  and  be  inherited  by  his  h^tB  or'refci- 
Hoiis^as;i£heand^ey  were  citizensof  this  state:  PrO^  ' 
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etoed,'  T^iat  no  foreigner  shall^  in  virteetbireef^  be  pB^ 
titt^*P*W^fi^*MWi'^^^  cih^  {Aiidkige'of  a  dtkeii  j.iinrf 

to^,ai|[pfiiiz^thf^r|^vernor  to  p(rairt  lands- to  a^  ofth^ 

'JOfiQig[^H^q  Office^  UMii  Jaduaoy/ 

,Thg  ^inid^rarntt^a ;  Secre^^uy  of  the  8tat0.  afonsai^ 
certifiea, the.. al^pve^  tQr  lie  a txm  isftract ^  finan  the  wt^i 
et^i^d  /^  An  3pjr,  for  the.  ^piropri^ing  moiii^  for  the 

pa^ef[)i^%^Vt^thicl^'Of  .(anuai^y  oneitlibtisand  se^ 


•■'ir'' 


|]^(;,ql^^  her^l^^pm^  toJsttiieGth^  of  the 
'^.  of.  the  jr^jpeaWd  ^t,  Jos  ^wfaiok  ^ee  ap- 

'  y  !>'..'  ^-   .  •:  ^ -  1   M   .  :   ' 

Th^.mt^iMif^  hflU?pfl(.4[ep|i^6W*Wives,  are  now, 
constU\(^iOi^iy  QpnyjeaeflvCor  legislative  deliberations, 
an^  ^t;^^  t|i^6^  iqqi:  ^i^^tijP  Wiild$  of  our  feUow-citi- 
zen9  ^re^^a^f^  have  been,  for  some  time  past,  more  en- 
icaged  indiscus§|Qfflh?^condt>ctl^.thi^  ladt  ^gislature;, 
on  the  subject  of  the  act,,ft>r  diapwingfjof  part  of  our 
western  territory  to  certain  companies,  than,  perhaps, 
has,  ey^xp^^i  ^^gfirifiw^i^m^  ^i  :St^e-AS6umea 
ranj^.^ifVi^th Apr ^;^f^ta4Q9»  Jift vvfliy itodoiAt, beamong 
thej^QPjtimpi^WtiiwURre  thfttitiajr  «Bgx»s  yow  at* 
tentl^^^.taia(y^lf^,9niVhi^tglco^nd]thia  aalriMs  foiuid- 
ed,  ^  if^/^il§tJit|(^ftWl  ;«nA  l^al.  u^nudy^aoibi 
applied  to.cal^tt|^;m«ld$i»f.oar  fett0iiRTdt|zodsiiathi8 
interesting  I  si^eotr  in  n^jp  opiaion^  itM|iiii«6,  jamil 
flatter  myseit,  will  receive  your  most  serious  deliben^^ 

Vol— V.  No-  X13^      3  K 
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tiaa,  whcthpr  a  l^w  can  be  constkutk)Da11y  made  to 
repeal  another  that  ha3  been  fully  carried  into  effect, 
as .  the  one  now  in  qucjstion,  the  companies  having 
paid  into  the  treasury  the  whole  of  the  puncb&se  mo- 
U^y,  and  cancelled  their  mortgages ;  and  whether,  if 
repealed^  the  remedy  may  not  even  be  worse  than. the 
disease.  But,  if  a  law  can  be  devised  that  will  con* 
stituUonally  repeal  the  one  referred  to,  and  gimxd 
against  future  murmurs,  and  well  grounded  compiamts 
against  the  repeal,  I  have  no  doubt,  but  the  man  you 
may  honour  with  the  appointmei^  of  the  ehkdiUL^ 
giditrate,  will  readily  deem  it  a  duty  cheerfully  to  o)- 

gperatCv  .  ^         ' 

It  is  a  matter  much  to  be  regretted,  (consideciiig  the 
unfavourable  light  the  act  for  disposing  of  our  western 
teiritory  has  been  viewed  in,)that  the  spirit  of.  party^re* 
senjtment  and  personal  reflections  should  have  ran  ^ 
high,  ii)  many  instances;  the  public  nrind  haabeen 
inflau}^d  by  unfair  representations,  and  our  newa^ 
perg  have  teemed  with  pergonal  abuse  and  invective} 
this,  I  remark,  from  having  experienced  the  pubUc 
slander;  endeavours  have  been  made  to  calumniate 
my  character  by  false  reports,  such  as  that  tlie  mo* 
tives  which  induced  me  to  give  my  assent  to  the  se- 
cond  act,  proceeded  from  private  interest,  regardless 
of;  the  sacred  duty  I  owed  to  the  station  I  filled,  and 
the  righjt3  and  interests -of  my^^fejlowrcitizens.  .Xodt 
scipMs  qf  th^  purity  of  my  mtentioos,  and  ^upport^ 
ed  by  the  justicp  and  integrity  of  my  actions,  I  have 
^r^ated  nith  silent  contempt  those  base  and  malicious 
reports,  and  I  now  defy  the  blackest  and  most  perse^ 
yering  malice,  aided  by  disappointed  avarice,  to  pror 
duc^  one  single  evidence  of  my  ever  having  been.in- 
terested  in  the  salq,  tp  the  amount  of  onq.sii^l^  fpr* 
thing :  but  whilst  I  treated  with,  neglect  those  reports^ 
so  iryMrious  to.  my  ph?fcracter,  I  feel  it  ^xespect  dui8  t^. 
yo*i,.and-aduty  I  owe  to  m^y. reputation,  iu>. give yoa. a 
jpandid  aBbd  fair  statement  of  tho  motive  wbiehactiimtr 
od  m^  m.  a.wbject  which  ha^  so  much  disiUirb^d  the 
pitiiena  (xfiGoorgia-  On  the  25th  of  DecembeiiilTS*, 
an:  act  for.dispoiii^  of  part  of  our  western  Sberritprj?. to 
{o^^r  companies,  was  presented  to  ^e  &r.i»y:;.<oiicuf? 
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jpence ;  after  the  most  mature  reflection  tny  jxtdptieiai 
was  capable  of,  i  thoughrt  it  my  duty  to  refuse  rmy  as^ 
sent,  and  assigned  itiy  reasons,  which  I  flattered  my* 
self  would  have  postponed  any  furthel-  legislative  pr(>f 
ceedings  in  the  law,  uutil  the  next  meeting  of  the 
house;  but  in  that  I  was  mistaken.  The  first  idea 
that  occurred  to  some  of  the  members  when  the  bill 
was  returned  with  remarks^  wasj  that  I  -should' bi*  im- 
peached for  an  unconstitutional  act;  yet  the  morei' 
cool  reflection  of  the  house  terminated  in  appeinflttg.d 
committee  to  confer  with  me  on  my  objections,  and  trf 
know  if  II  was  in  the  power  of  the  legislature  to  fraYne 
a  bill  for  the  sale  of  the  land  \vhich  would  meet  my 
concurrence.  On  the  conferrence,  I  was  led  to  beli*ve 
that  the  committee  was  convinced  my  reasons  forVe-» 
jccting  the  liiw,  did  not  proceed  from  "  Executive  ar- 
rogance, oif  from  a  wish  to  bring  into  action  apoWer 
heretofcnre 'dormant  in  our  proceedings,  or  from  a  ^m^ 

Censity  in  m^  to  do  an  act  of  so  great  responsibihty  ^ 
ut  fromr  a  conviction  that  it  would  tend  to  the  reaHn-: 
terest  of  the  state.     The  reflecting  mind  will  easil)^ 

Eerceive<  how  much  the  responsibility  wbuld  be  en-* 
anced'by  rejecting  a  bill  that  the  legislature  might 
pass  for  the  sale  of  theiands,  after  being  in  possessioft 
of  my  remaAs,  even  supposing  it  to  be  siYnilat  to' the; 
first;  but  when  it  appears  that  three  of  the  tttost  im- 
portant objections  I  had  made  to  the  first  law  werfe  re^ 
moved,  I  think  there  is  no  man,  of  cool  dispassion- 
ate reflection,  that  would  have  refused  his  assent  to  ^ 
for  any  reasons  short  of  a  clear  proof  of  corruptioh  in 
its  passage  through  the  legislature,  and  no  stick  inform, 
^nation  ever  came  to  my  knmvledge. 

After  all  the  popula^  clamour  the  law  has  occasitrti- 
cd,  I  should  depart  from  my  usual  candour  to  say  I' 
have  ever  blamed  mj'self,  either  for  an  error  of  the 
head,  or  a  corruption  of  the  heart,  and  on  a  similar  oc- 
casion should  feel  myself  perfectly  justified  in  purStt-, 
ing  a  similar  conduct:  Much  has  been  said  about  un-- 
ascertained  millions  of  acres  being  sold,  and  that  more 
than  fifty  milUons  of  acres  are  disposed  of  to  the  com- 
panies by  that  act :  after  having  thotight  it  my  doty  to^ 
act  on  the  second  blH,  I  ordered  the  surveyor  general  t* 
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ftimbh  me  with  as  accurate  &  map  of  the  country  pon« 
t^mpUted^o  be  3pld>  as  any  documents  be  had  or  could 
prbcuret^  would  afford^bis  was  done,  andisiMnrcm 
thp  file  of  the  executive,  from  which  it  wiU^^c^^pear 
ithere  was  no  more  than  29,400,000  acres  in  (heiwliole 
li^egate  the  first  law  had  in  view^  aadt)ne4bttith  of 
tiiat.quantity  is  now  reserved  to  the  sftate,  and  subject 
.  tojher  disposition.  This  is  a  true  state  of  &t(i3,  so  far 
49  they  have  come  to  nfy  knowledge,  and  if  il  may  af- 
.  j^rdyqu  any  useful  hints  in  your  deliberations,  it  will 
j^ye  ipe  pleasur0. 

The  sum  of  600,000  dollars  has  been  naid  into  your 
^easmry  in  terms  of  the  act,  60,000  of  which  has  been 
realize^  in  si^  per  cent,  stock  of  the  United  Stated,  the 
-  interest  arbing  therefrom  since  the  purchase,  amount- 
r  ing  to  ^,^01  dollars  29  cfents,  has  been  paid  iiAo  your 
*  tc€asm;y,  as  also  the  interest  arising  from  the^  balance 
^  due  tQ  this  state  on  the  final  settlement  with  the  UiSt- 
eid  .States,  amounting  to  689  dollars  68  cents,  and  the 
.  ,  treasurer's  receipts  for  the  original  certificates,  staad- 
ixig  or^  the  books  of  the  loan  office  of  the  United  States, 
are  filed  in  the  office  of  the  cheque  of  the  treaswy — 
.  tbesum  of  ,30,000  dollars  stand  appK>brisft«d;fbff:  ex- 
tinguishing the  Indian  claims  to  the  (and  betwe^  the 
.   .Oconee  a    *  ^  'rtulgee  Rivers/fend  ^,000  ddAm 
[    have  bcei  d  to  paying  the  memfbers^^f  the  as- 

,^embly,ithe  members  of  the  conventif!»i»,  aaid  otfier 
q;editors.  of  the  ^Vatej  400,000  dollars  rt^main  now  ia 
',    ypur  tfea^ury,  subject  tp  theappropriatibA  of  ifc^pie- 
sgr)t  teg^sWw^^ 

•  >  -Mil ''.:-  -i/  <-.s  .'   ■/  ;     -  ^  • . ,  .    .  .  " 

*  ^       '       ,      ...       r.       «  .       .        , 
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No.  XIV. 

A  BILL  .     ^ 

.J^edmng  nuUan^  void  a  certain  usurped  dapasseihf 
.,,  the,  last  kgislalure  of  this  state^  at.Augustdy  the  seventh 
4ay  ofjmmrvy one ilwusand sevenhmidrecl  dndnine^ 
iy^fiw^  under  the  pretended  title  p/'\An  act^  sttpplemen^ 
wy  to  an  act\  /entitled j  an 
themhcaled  territory  t 
thp\at?$tat0troopsy^a7id^ 
.  .tioned ;  declaring  .the  r 
proipricUed  territory  thei 
<  JwniierSj  andforpther 
-  2  imj^om  the  face  of  the 
. :  V  e4^  qn^deehnng  th 
.*  laying  wtithinf  t}xe  houndi 
:  ,   WHEREAS  the  free  c 
.  «  wor43>  th^  .canimunit 

-  spurq^  of  the  sovereignty 

,  iiai  Qr  body  of  men  can  1  _^  c^       u 

.   9P7  aiithodty  which  is  not  expi^ssly  derived  |™"^  ^P^' 

4«iirQe>aiuitbe  e^ei;ci3^  o^ .assumption  of  powers  not  so 

^  4€fft¥ed)  hocomeof  tbena^eives  oppression  and  usurpa- 

^    tioa;  li^ichi*  is  the,/right.an4  duty  of  the  people  or 

-  their  reprfcs^ttjiiSttiY^^'tio.  resist,  and  to  restore  the  rights 
;iJf  *he  coWffimoUy  sQ-v^prp 

good^peof^  of  4hi^  state  J 

-  thority  di^rive4  from  the  e 
. ,  ty,  and  i^  ,lfee  pply  fouQda 

or  government  thereof,  ar 
stitution  expressly  warrant 

no  further ;  and  all  constructive  powers  not  necessari- 
ly deduced  from  that  expressed  will,  are  violations  of 
that  essential  source  of  sovereignty,  and  the  rights  of 
the  citizens,  and  are,  therefore,  of  no  binding  force  oi: 
effect  on  the  state,  or  the  good  people  thereof,  but 

null  and  void.  ^  ^  , . 

AND  WHEREAS,  the  last  legislature  of  this  state 
aot  confining  itself  to  the  powers  with  which  that  body 
was  constitutionally  invested,  did  usurp  a  power  t© 
pass  an  act  on  the  seventh  day  of  January,  one  thou- 
sand Bcveii  hmndred  and  ninety-five,  wititled  *'  an.act 
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supplementary  to  an  act  entitled,  an  act  for  appropri- 
ating a  part  ofllieunlocatecl  territory  of  this  stale,  for 
the  pay irient  bfihe  late  state  troops,  aq^.lbr  oth?r  pur- 
poses therein   mentioned,  declaring  the  right  of,  the 
state  to  the  unappropriated  territory  thereof,,  for  the 
protection  and  support  of  the  frontiers,  and  for  other 
purposes  j"  by  which  an  enormous  tract  of  unascer- 
tained millions  of  acres  of  the  vacant  territory  of  this 
^^^r  wasattemptcil  to  be  disposed  of  to  a  few  iadi- 
▼iduals,  iii  fee  simple,  and  the  same  is  not , only  un- 
rounded as  being,  without  express  constitutioiBd  au- 
thority, but  is  repugnant  to  that  authority,  as  well  as 
to  the  principles  ?ind  form  ofthe  govefnqient,  the  gppd 
citizens  of  this  state  have  chosen  for  their  rule,  which 
*5  Of '"Pcratical,  or  a  governnjent  founded  on  equ^ity 
of  rights;  and  which  is  totally  opposed  to  all  proprie- 
tary grants^  or  monopolips,  in  favour  of  a  few,  iv*iich 
tend  to  binld  up  that .  destructive  aristocracy,  in  the 
new,  which  is  tumbling  in  the  old  wprlU;  and  which, 
ifpermitted,must  endin  the  annihilation  of  democra- 
cy arid  equal  rights;  those  rights  and  principles  of 
that  government  which  our  virtuous  forefathers  fought 
for,  and  established  with  their  blood.  • 

AND  WHEREAS,  the  fourth  section  of  the  fourth 

Trl^M  ^V^^  constitution  ofthe  United  States  declares, 

1  he  United   States  shall .  guarantee  to  every  state 

m  this  union,  a  republican  government,"  which  could 

never  have  been  intended  to  be  a  republican  aristocra- 

h  extravagant  grants  tend  to  estab- 

!on  of  the  United  States,  expressly, 

republican  democracy,  or  the  foun- 

Tile :  it  receiving  all  its  force  and 

lands  as  their  gift,  which  is  manifest 

"  We  the  people  of  the .  United 

efore  mentioned  the  said 
hq  coi^tiU,itional  authori- 
c  sixticenth  section  of  the 
sn  of  this  state  it  is  decJar- 
ibly  shall^have  power  to  . 
». which, they  shall  deerii, 
gpodjofUie  6teU,e,  whidfr 
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shall  nbt  be  repugnant  to  tliis  cbnstitution.'^  .Ajnd,tl>? 
fiaid  osiirped  act  is  bp[tofeed  to  the  good  ^f  the  staio^ 
and  it  is  self-evident  that  the  legislature  which  assume 
edthe  power,  did  not  deem  it  forthe  gdodof  tlie,st^^^ 

1st.  Because  sclf-preservatioW,  or  the  protecting  it- 
self is  the  greatest  good,  or  fir  -  ^  -^  '  /-  • 
mfeYit,  atid  has  been  shovvn,  i 
land,'  by  a  few  individuals,  n 
government,  is  opposed  to  the' 
ot  the  fundamental  laws  of  tl 
have  choseh  for  their  rule^  *wh 
the  good  or  self-preservation 
equal  government,  is  most  ir 
tion  land  injury. 

2dl  Because  the  expression  ^ 
embraces  the  good  of  the  citizens 
and  the  good  of  the  citizens  cons 
pursuit  of  happiness,  and  the  'enj 
natural,  or  acquired,  not  cixpress 
purposes  of  government;  and  as 
mous  tract  to  a  few  speculators, 
common  right  of  all  the' good  citize 
trary  to  those  rights,  and,  thcrefo 
injury,  and  of  coursie  to  the  injttry  < 

3d-  Because  ev^Asiipposing  c( 
tytb  have  beert  vested  in  the  legi 
pose  of  sueh  disposal,  the  Ic^i^la 
with  power  to  transfer  fh^  sovefeii 
of  the  state  over  the  territory  after 
of,  which  it  has  d6ne  by  Openings 
reign  powers,  add  a  relinquishment 
ation  until  the  proprietors'  choosi 
w^hich  is,  in  fact,  dismembering  t 
transfer  and  rdlinqtibhftient  of  ta 
the  good  of  the  state. 

4th.  Because  Ihdre  w^ " 
urgency  for  the  ^ate  of  such'  d  , 

ry,  Gdual  tb  somfe  Eitrribeai 
execution,  and  'opetatlonf.  1 
Indian  daiffis?  lo-the  i&n^'' 
t)afcmiilgee,  cOirt4i*fpl«fed  1 
act  for  appropriating  a  pstf t 

Digitized  by  VjOOQ IC 


4U 

•hhj8  state  for  pajment  of  fke  late  st^te^icKvps,  wil 
for  other  purposes  therein  mentioned  ^"  tb^  aubteilU^r 
on  which  the  said  usurped  act  of  the^evenriioC  Jamifc- 
rv,  oiie  thousand  seven  hundred  and  mmty-f^^  wftL . 
founded^  when  the  whole  ainount  pf  tb<Q  appropiiat&tti 
for  tha£  purpose  was  but  thirty  thousand  doUacSvCmd  . 
funds  to  a  greater  amount  were  then  ia  the  tr^a^Uty 
unapprppriated :  and  because  no  state  or  »a|iof|..iB.. 
justified  1^1  wantonly  dissippating  its prop^rtjorirevbii- 
ues,  and  a  legal  alienation  of  which  can .  oah^.  lalw  ^ 
place  from  the  most  pressing  necessity ;  and  me  fet- 
ritory  attempted  to  be    disposed   of,   wa#  tbg.  teid.. 
usurped  law  valid,  was  wontonly  dissipated^il.bmiifp - 
disposed  of  for  the  trifling  sum  of  five  ^oadred  jlttoq^  o 
sand  dodlars  ;  a  sum  not  adequate  to  the  aquil^  qilib- 
rents  siicK  lands  were  pharged  with.  previo|ip)yj|^.JUie 
revolution  of  the  British  king ;  whica?fai4^.  diiK^)ttti' 
tion ,  cap  not  be  for  the  good  of  the  stat^.^     .  « .    ;     . !  i  T 
5th.  Because  exclusive  of  the  imnvens^  lom-ofixt^ 
venue  to  which  the  state  is  exposed  (f<^m.  j(i\e,  MJabl^. 
quishment  of  taxation,  the  sum  of  five  iiuai^i^'thAi^ 
sand  dollars  was  accepted  as  the  c^nsidefauoki  p^otoef 
for  the  sale,  sxkA  the  sum  qf  eight .  hun^t^ thwl^andidkil* 
lars  offered  by  persons  of  as  l^rg^  aip^f^itAly^^diiBv 
much  respectibility  and  credit^,  .p!nd  po,  (^ma>tnofb  j 
.  to  the  statp,  was :  reused) ;  .wincfti}  bait 
be  sai4  usurpedcictjiavp  bef^a cctn^er^* 
lear  loss  of  threp  bundi;ed  thatisbod:«dd«^t 
eaues  of  the  state,,  it  i3evidejpt  that: Jthe^ 
,.,.  .  ^     .ig.tWp4^waa  not  deen)/^  )»j^<Wm«ffiiHK^ 
bei?  of  the  legislature^  Xpr  "the  gopd^of  tbjeMaAd^  ' 
v^hijc^  mti^t  have  consisted  in  ;Obt£^ndI^fhlC^.higbfifll(^ 
pripe  aad^he  inost  advantageous iecift^.  v:     v..  'j'iii»:  ^' 
6tb.  For  the  very  excellppt  reasons  giv^n  byiwvenK'  . 
cel^pqjr  tbte  goverripr,  ia.hija  djisaentfto  th^ifintibiUi (for- 
th^ 4w^^^  pf  tiie  5aid  t^rntpry^  ri^iveradi  toi4h/e  *- 
hoiiise  pf  repre^e^tives,  pn  ihe  tivpnty^ninthi  b£!£)^«>^^ 
cembpr,  ppe  jthopsand  seven  hundred  and  ni»el}^-6iiiry  ' 
an^^  which  t^ill  )va3  not  m^teiiany^^Uffeori^t  frc^kni^the 
act  ^a^quesiiqn^  and  wh^<^  i^fapqqsipwvei  that  WslBKi 
cejlency  as.a  negative.  J?raiM?h  of  the,  |pgislatitte^>aL-:>-* 
though  h^  concurred,  isx  ihe.  lawi,  did'  eot^  deem  &&r 
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^  the  go?i*»f  4he  stale,^'  intf  Wliich'^ftsient  ^ijVte  iri  the " 

-iWi'I  (!d*tW1iether  the  prbper  iimeisamved  fe)^"^' 
disp^sifite  of  the' territory  in  ^q^  .  '  ^^       -; 

•2d;  JfTit  was  the  proper  time,  the  stira  bfferea  lalh-  ., 
ademidSetothe'Taltieofthelandf.  ;  '  .' 

^3ai  The  (Jaahtitf  rfes^rved  for  the  citizens  h  toa 
smaltykl  proportion  to  the  extfent  of tjiepurchasq. 

-4tb.  TIfel  grfeit^r  advantages  are  secured  fethfeptiiS  • 
chi^KhrsI^^  to  the  citizens.  ^   ,! 

•dull.  That  90  large*  an  extent  of  temlbrv  b^in^'  diaf-  ' 
posaiofto  cdmpanies  ofTddiviatiald!,  tvih  operate  £it^  ; 
nmno^Bes,  which  mil  preventer  retetd^Utefticnis^^^' 
populaftion  and  agriculture.  .  -  <      .! 

-6ith^'  ThafC  should  siich  disposition  be  rnat^e/jatlfeajst? 
one-fotfrtboftbe  lands  should  l)e  resetvfefdfoir  ihe  jfui 
ture  <Ss^^  of  the  state. 

7th.  That  if  piAfKc  ftdtice  Wa^  given,  that  tliplind  * 
wastfi^  sdite,  tht^  rivalship  in  purchasers.  TVoiild.  most 
prdtiaUy  hav^'  ittcreased  the^  sums  offeted.      ',         ' .   [ 

-8tb.  Thijpoweraven  to  the  executive  by  the  cori-^  ' 
sthotiol^  the  duty  I  owe  the  community,  and  the  sa-  \ 
cred<i€»0i^f  myf^ath  of  office,  I  flatter  rtyseff,  will  jiisti-^  * 
fy  «fai^>4t8s^nt  m  thfe  nffinfds  of  the  iherabers  of  the  Jtf- 
gistatareF,andofmyotfaer  fellow  citizens. 

Andmiei^^^  said  usurped  l&w  pasbfe^o^  tbe 
seventh  day  of  Jantkaty,  1796,  is  also  repugnant  tb  thitf. 
afofe  ched  sixteenth  section,  inasmucW  a§  U  is  repu^-   , 
nantto^  the  seventeenth  or  subsequent  seclfon  of  the 
said^rM  article,  which  declares  f  They,  (thelegldatni'e^) 
shall  have  pbwertt>  alter  the  boundaries  of  the  ^re&6v' 
counties^  a^  t»  4ay  off  new  ones,  as  WfefFoto^^  df  i^^\^ 
counties  already  laid  oflP,  as  otit  of  the  6tti^Wi?RcpHP^^ 
belonging  to  the  stated  *  When  a  new  ifebfiiftf  ft*  hcfitS,^ 
tieicshait  be  laid  off  ottt  ofaoy  pr«ett<fdttHf  W  U^W-  ? 
tiesysuch  liew  ot^ittty'or  couhtles^KUil  mvV^iSi&i^^e^''  \ 
[    presentation  ttppdi»tioAed-ttUt  W  tht  tttifeb^^lSP  H^pi""'^ 
■     seotativiti  of  the  CDUMV  tW^ttiuh«fei  ttWtff,*^ 

Iheybhallbelaid^^^d^Whehi^  f^ilr^tifiluff^mdl"'^ 
be  4aidiitf  in  the*VtfWittt«fti«bt§^ftWoi*ftig«8m^^ 
suott^  cmmty  Oiin^^hki^fi^i^ 
liot;ekc^eding  thrte,:«^  i^^r^li^ft^^aeCbi^^ 
Vol.  V^No.  XIX.       3  L 
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by.  th»  ^  gcme»l  wsembl)^  r'^  I 

ofaot  layiog  tvirtuii  the  Hi  H 

laid  off)  aad  ^  9^Ie.^nd  gi  r 

usuipf^a  law  be  4eem^d  \  I? 

coitla  not  be  ^^ga^d  the  ,v£  f 

th*  J^tm^f  ^hqvehj  the  c^n;  |f 

thegeneral  ^aetubjy  by  th(  l 

bel  banered  and  ,prev(^nted  f 

tAfnc?  ^o»  th/?:  ti^rirUoiy  3oid  1  ^^ 

tioiM^  jrigbt  o£  iiepreaentdti  • 

pugoaiot  to  th^5^  ^xteen  1 

but  tb^ieby  and  by  the  re  i 
tesaitioifi,, until  thp. settlers  i 
caimot  constitutionally  b^ 

vrhole;  'letl^J?  and  spirU  plf  tli  ; 

as  a  dii^ictig^  of  Jurisdic  I 
iJisfBejittbi5pnen^  of  the  state.    :.       *     ;    '  •»^^';  icsi; 

Ai^diw^e^tsin  anil  by  thQ  articles  qPdifofedtittlfibii 
entered Jiito  aud  finally  ratified,  pri.thiB%^^fc^>f*Wfc, 


-fir^tby  the  second  article^  toStit  i^'^^^padh^^^ 

ite.soyereignty,  freedon?,  and iridepeh^^nj^^^afld pa^ 

icr>  jurisdiction  aKd  nght,  vvhich  is  ^fby'Hi^\i?ttliii*(e- 

-.ratiojti  exj>ressly;<ielegated  iofiie  Uiiif^d  Stkt^  i^  edft- 

kgre§B /asfitfubl<?d.,^^ )  And  $6condly^  Vy'ttiV^iit  ctaiiSc 

inthesQcpncjlse.^tion  .of  the,  pinth  artifelfe,  *f  Ns^etale 

stell  be/  di^pjived  of  Wrritorv  for  th6^  b(teHefei  itf -the 

United  State?,  V  And  in  and  by  thefiret  <!:latfefe'*ctf'^^^ 

sd^thriftfticle  of  the  fipderal  cohstifilifion  olfthfe  Ujrited 

-  Stet^^  all  engagements  entered  into  bfefttfeth^aid^)- 

tim  of  thO'  said,  constitution,  shall  be  k^^vyilid^^^iih^ 

•the  Umted. $tptes,  uoder  the  said  fcon^tiiil«l*W/a&A-  • 

4er;th?  ciwjfi^acrationi"  Arid  by  the  ivV^lft%%rticteiof 

th€^  anii^d'ponts  to  the  said  ebnsfftiititfri,  ^i(ted^58^ 

r ttdoptedi.  "thepow^rs  not,  delegat6d'ty  tlte^'tJliited 

Statt?5%  ihp  constitution,,  nor  ptdhibit^tyAtfteiflie 

-Mates,  an^  reseryed  to  the  stat)5s^isspfe(itii^iy',-«'to4he 

.      A'nd  whereas  in  and  by  the   dfefiftitii^  tttityof 
peace,  sighed  at  Paris,  bn.theiAitd  of^^|§lfero>er, 
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1783,  the  lwu)]i4^rieSfpf  the  United  States  were  estab- 

Q»  ihe^ 

orgra, 

rs^^ 

ndbM 
II  di6« 
oftbe 
lilted, 
all  be 

rardfy 
ihid- 
lortb^ 
iiida; 
ion  of 
le  de- 
Rirer 
mid- 
^oe 
fy^tice 
(antic 
[aitia- 
1763, 
lands 
)  Ala- 
Garb- 
G>am- 
dbe- 
Jeau- 
d€(m- 
dfirm 
'ardly 

c^iflp  a«(^^^iqqiiJisHnxeot  of  all  right,  title  a«d  clj#n, 
W«*^iheiw4?jt^^^^  tn;^  dri^iiitfFchar- 
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tdf  tfaeiieof,  to  the  goveitim€»t) 8evereig||ty «mI  Imfedic- 
CieynlH  fidid  6Ver  thesai^,  £indaiskr^ri^«6ft^(5Neni^ 
tion  of  tte^ml  ibm  *(b&  native  iodiatls^  iand^atf^lfer 
fh^  e^tate^  property  and  daim^  ifrbr  ip  the  qaidihoid; 
and  the* boundaries  sa described  abo  coinciite  witbtbe 
bY^tindaries^oF  this*  stiate,  described  b^tiieiandfyrtsef 
thfs  diat^tiow  in  rarce^  passed  kt  Satradnab^  tfae  Iftb^f 
September,  1788,  (except  as  to  the  northern  bomfia- 
rf  of  the  stite,)  ^vtitich  by  ihk  said  oofiveiitibn^is^thm 
established,  and  ratified  by  the  first*  article  ttitoredf: 
^*  The  most  northern  branch  or  stream  ef^tb^iRfvier 
Savannah,  fVtym  the  sea  or  moutb  of -audi  Btieein}<Jk> 
th^^vrfc  or  ctkiA^nce  of  the  Rh'ers  fiow  eatied'/Top- 
Ido  or  Keowee,  and  from  thence  to^  the  ih^i^o^em 
branc*  or  stream  of  the  said  Rit^r  Tiigiioo^'4i)lr!it  id* 
tersects  the  northern  boundaiy  iineof  i^Mitb^Caflrfalilia, 
if  the  ^aid  l>raAch  or  stream  of  Togaioo  eictdqdst^iflF 
north;Te9^r^iiic^  dll  the  islands  inr  the  ssM  S&yefBi9k- 
Vam^harid  Tngaloo,  to  Georgia;  biiti^if  tbeiluBHEd 
Spring  Or  source  of  any  branch  or  stireamis  ofliieiktid 
Kiver  Tugaloo.  does  not  extend  to  the  norttttoouniEBy 
of  South^Carolina,  then  Oj  west  liae  ^  j|h«  IMJteis-' 

*ippi.^'  '  "■*  ''  •;;..••...»:  .-;  b  . ,^  .v,:tJ  "ro 
And  whereas;  until  1he<  fibrm^tibn!  of  itm^oB£tA^- 
Hem;  tbefre  could  possibly  belong'  fm»  stefdtoi^  lights 
to  die  United  iSt^t^s^tior  after  such  /fobrmatboQijt^itii&i 
the  chartered  litwits'ofiatiystetfe^^bilt  sach  a8'viere;^)e- 
Hinallyced^d  and  teUnqtiished  by  the  resp^tc^e states; 
filnd  th«  pebple^of'iheistkte'Of  Georgia  have  bj^mo  set 
0f  theil^^'  o^  ih>any  m^mier  or  sfaapei  whltterei^  •tranS' 
felted  or  alienated  or  ^legated  a  powefjtd  transfernc^ 
ij^ieiith^temtoiy  attempted  to  be  disc^  of  br^ 
SfiSdMlsur^ed  tadt^  passed' on  the  ^evemth  of  Jarm^^in 
(he  vearotie  thousand  seVen  hundred  imd  ifinel^fiice, 
and  the  s^mre  ^nd  every  part  thereof  is  hereby^tiMtor- 
ed  to  be  vGSM  in  the  «ate  and  people  thcfreof,  ^d 
inalieti^bte,  but  by  ia  cohvention:  called  by  the  peo|j|e 
ftiithAt  ^ejcpress  piirpfyse,  or  by  some  ctatBe>of  iKMrec 
expressed  by  the  people,  dele^2ngtsUch'cnq)ras8Mw* 
er  to  the  feglslalture  m  the  oonstitution4        -  i ». 

And  whereat,  divested  Of  aHfundlmie(nti4  €ind;fMv- 
^titutimal  aadloiityi  whidt^  3at4  ^iMiped  a(;«^  migiif 
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be  declared  fay  its  -  ad^ocata9  and  ^o^e  fmh(>  claifld  ui^ 
deT'kf  to  JoejjSwiMdbdoili  «fmud. has* been  pr^^ctis^dito 
dbftam  i(^  asid.thie  graoi  Under  \U  And  it  is  :a.  funda- 
mental pnncipie'hoth  of  iaw  ;and  equity,  thai  tbq» 
cianiEiDt  be  a  iwrong  without  a  remedy^  and  tliestt^itei 
aod  ttmeituens^thisreof,  b&ve$u0ei:ed  a.mostgnevQ^? 
injnry ^  in  the  barter  of  itheir  right3  by  the  ^aid  usujf^- 
ed.  act  and  grants,  and  jtbere  k  no  court  ^xj^ting  if  the 
digmty  of  tte  8latei  Trould  peiraiit  her  entering  ,on«,  fw 
tbe:trjal  of  fraud  and  collusion  of  jndividMal«,oir  to  cofi'* 
.test  her  sovereignty  with  tliem^;  whereby  th^  reme^ 
for  ISO  noionous  an  injury  could  bejoWained:  andrit 
can  dowbere  better  lay  than  with  ihe  jrepres^ntfttiM^ 
of thsfpeople  chosen  by  tbcni,  atler^dye  pi:oixiMlgaticiQ 
by  the  graodjiriteof  oiostof  the  countie^.of  tb^^tat!t, 
of  the  means  praetiGed  and  by  the:r^mon^tein<;(^  $>f 
the  people  to  the  convention,  lie  Id  on  the  tent^h  d90^<>f 
BSay^  one  thousand  iseven  hundred  a^  ninetyrfiv?t 
aetdng.forththe  atrocious  speculation^  coirup^i^  9nd 
odinsioh,  fay  which  the  said  usurped  act  and  grant 
weceofotair^.  .  :       .    ? 

Ahd  wberoas  the  said  petitions  and  renion^Annn^res 
pf  the  good  people  composing  the  state,  to  the-  ^j^id 
late  coovendob  tield  at  ijouiavUle^  on  .thd^safd  tenth 
of  May,  one  thousand  seven  hundred .  and  ^nio^y* 
five,  produced  a  leaolution  of  that  bodyJn;tfl(  ^low* 
jng  words :  ^^  Resohedi  That  it  is  the;:qpiniop  i4  this 
convention,  from  the  numbers^  refipftctaJ)Mily, ,  aad 
.  pound  of  cdmpl^nt  stated  In  the  sundry  petitii^ns 
laid  before  them^  that  this  is  a  subj^oi  of .  importaoige 
jfa^iting  legidatlve  delibemtion*  (kdm4^  ^^ore^ 
That  such  petitions  be  preserved  by  the  3ec^e^ry,,awl 
laid  befiore  the  next  i^^skture  M  their  ei^ng  g^- 
^6n.^'  iWhids  resolution  invests  thi$  lQgis|£^t^re  ^i^h 
conventional  powers,  quoad,  hofi^  m  in  i^oapampn  ,  \vw»^ 
for  the  piiiposeof  investigating  th^  samQyai^d  iN^lqah 
gives  additional!  validity  to  legi^lati^^^aM^Wity,  .^e^e 
the  powers  of  one .  legislature  oyer:  the  ^fe  <»f  rf^n^t^vr 
to  be  attempted  te  be  qileBtiQ(i^4        .  ,  i    -     »  :  > 

And  whereas  it  does  appear  jfifo»  fswadyy  affntevit?, 
and  a  variety  of  proolfe.satififftcloryito.tbis  l^gis^^ure, 
as  woU  aft  fima  ihk.  prefieiHmwts  of  the  grand  JMii^sr 
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on  eafb,  of  ar'coi&iderftble  majority  of  "ttieWdnyieft^ 
the  dtat^,  lind  by  the  '^ht<t^(Aled  ^etitlt>its  •fiiAd't^ 
monstratices  Of  the  ^od  people  thereof  tU'tb^^if^^ii; 
tion,  £ind  by  iHimeroiis  petitions't6'ttii9'pr^i8<1f^&i£r 
lature,  to  thie  sathfeptrrport,  ai  also''frdtti'lh*''self«*f*i' 
deht  proof  of  iHud,  arising  &6m  the  Teje^3(k>0^-|i^i^ 
htih(I]re4  thousand  dbllafs,  and  the  «ce^tkfl6e  ^§» 
hundred  thousand  doHars,  as  the  cohiid6i«ftidh  ^ismtf^ 
tot  which  the  said  territory  was  soH.;tt»t>(teild  tort 
corrupitioh  were  practised  to'obtain  the  ^idiAeftft'kfft 
grants,  ^nd  that  a  rtiaiority  of  those  tnettibfettOftr'ttaf 
legislature  Wh6  Voted  lo  favour  of  th^-  afth-d^i^* 
were  engaged'  &j  thfe  ^mrchase ;  and  *  tnttfiHt^<(#»Htt 
vote  onn^  app^ar^'  in  favour  of  thtb  isead'  ii&vttpi^»k 
in  the  senate,  and  on  whfch  Htaj<)rit^^ftl>!!h«l«l«l&ifcli 

dorruption 'ftpptee^'S^iyitek 
thatbo^^'  wOiWbj'ttsbltt* 
I  used;  krfatkt^lHailMs^ 
snse  '^<f«Lfo«ft)te  tttiiit'^ 
in  eqiiiVf j  t68^ri,'afidilit^ 
ifeti  iuppOsinSg^'td'bi^iy- 
atilfe  declttftS'i<  fe>fl§r'''^ 
"hat '  1h^  mA'  tiiMtpi^  stk, 
f  JaAu^^r/'  in^te?  yeak)lft 

^tM«d'^h' aCt.<fbi^fl^^ 
ted  tertitotjr  ofJi|!hls  -^fttfe, 
jtate  traop9,'and'^itf>(itfi^ 
d ;  declarihg  tli«  ^H^  Xfi 
ated  teWtory;  tater«©(5  >f<» 
s,  aod  fo?*  6th*r  ^I^JA&eb;' 
y.  ahhuBfed,  *ehdft>eacv«g, 

e  garnfe  was  'toadte  ^WHtte&t 
I  fVauduteKtIf  olitalttld^m 
rtie  or=ieflfedt  oW'^ffifs^JkiMlB 
i^  and  ktk  t^-'be^'dditeMW- 
ffey  v>u^t  t6  MHj)^>j/^o 
ier4(6i^  -tl^tia-mehtidri- 
to'tte  ihe  sdlG'  ^iKJ^erly^ftf 
he  right :  of  trfe^V  '6(  ^*e 
!  st^te?  to 'ipureh&Sd' tihder 
Jan  ttoe*)  the  ^«tfnb,'^  "^  • 
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4MM  it.jfiM#«5^^?tflfrtc(i,  TTigrit  wU^ip  ttir^e  days 
aftfi.^heciPFBsi^g^  Qt  .thfe,acUlie.4}ff^eat  braocbes  of 
thft  ,i^|^3te*iire  .shall;  ^eipble  logetW  *  .^t.  wUiqh 
]ilj$e(jpigitb€t^  pffig^is.si^aU  ^iX^nd, iiUh,  the.  several  re*- 
C4>fa^)i#cjMiiQot^fiad4eeds  ip  thesepfj^tary^  and  sur- 
iif^i0¥-g^ip^r9'l'3%nd Mother  pjubUc  ojffiices,,  apd  which 
we&>fi^  ^apdi  dbpMmeots,  shall,  tb^n  and  there  be  ex- 
imef4  Mm 

5LhflJl:tbjBi|.b¥ 

ptJieritbw.thi 

.^ciayQ4)4ii3 
vJ^miaRy*?q 
ri^ftUhRy^bii 
sftid  t^mtQiy, 

iBciybf  sow 
3699i€41  of  th 
ijirhichjC5>ui:t 
keeperi  of  Ihc 
tfee^ajn^jU^l 
^r.pf,  records 

o£:iUfi|st<f^rtc 
,cf«iatshftll,^j 
^intg.ofUiigf.^i 
:pr  i?fth?r.,afla 

VBactioDj^gr^ 

r.^latiiw  to  It 

^PRt,o|>,thiEtir, 

yendflrfi^.iiv 
jj5Sf^t,wi|tlw^ 

)»^d,t^  cithi 
iWepf'tl^'cq 

p^ssed.op^t^ 
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ttot,  norsHkll  any  grant  or  grants  issued  by  virtue  thaee- 
of;  or  any  Adted  or  conveyance^  atcreemeat  or  contmcl^ 
scrip  oi'  paper  relative  theretp,  be  received  a&eri*> 
dence,  in  any  court  of  law  or  equity  of  4his  8tata|  19» 
jfar  as  it  establishes  ^  right  to  tbe  said  territory  or  t» 
any  part  thereof:  Pravidedy  That  nothing  herein  ct^fi^ 
tained  shall  be  construed  to  prevent  such  deed  or  cofl*^ 
▼eyance,  agreement  or  contract  between  iadividualfg 
scrip  issued  by  the  pretended  pufchasers,  or  other  ^- 

S)er,  from  being  received  as  evidence  in  private  acljoiis 
or  the  recovery  of  any  moneys,  or  other  interest  giiien^ 
paid  or  ei^changed^  as  the  coa^^ideratioa  for  pretended 
sales  by  the  original  pretended  purchasers  or  peisom 
claiming  and  selling  by  and  under  them. 

And  be  it  further  emctedj  X^at  his  etceileocy  thtf 
governor,  be,  and  he  is  hereby  empowered,  and  re-< 
quired  to  issue  warrants  on  the  treasury  after  the  ex-* 

Eiration  of  sixty  days  in  favour  of  such  persons  as  mat 
ave  bona  fide  deposited  moneys,  bank  bills  or  stock 
in  the  funds  of  the  United  States  or  warrants,  in  part 
or  in  whole  payment  of  pretended  shares,  of  the  said 
pretended  purchased  territory :  Pravidedy  the  lame 
shall  be  now  therein  and  not  othervyise :  Aa^pmiiM 
alsQy  That  the  risque  attending  the  keeping  th^9UKi  M 
sums  so  [>aid  in,  be  deemed  aiid  is  hereby  tledared^ 
to  lay  entirely  with  the  persons  who  deposited  them^ 
and  that  any  charge  of  guards  or  other  expenses  for  the 
safe  keeping  thereof,  be  deducted ;  and  in  case  of  neg- 
lect of  application  to  his  excellency  therefor^  ftothii 
eight  months  after  the  passing  of  this  a^t,  ^sam^ 
shall  b^,  and  is  hereby  decined  propprtyder^lictyarti 
escheated  to  and  for  the  use  of  thi?  atate.^     r  •» 

And  he  it  further  enactedy  That  any  pretefl4ed  fom^y 
er  assumed,  or  intended  by  tl^  said  ac^  or.  any  tlm^i^- 
or  letter  of  the  same,  or  which  may  or  caq  bec^mtrf^i 
cd  to  that  purpo^^  hy  the  said  usurped  act,gr99t&  tta*  . 
der  it,  or.  irom  the  Journals  of  thebouto  (>f  ^mML- 
or    lepresentatives,   to   apply   to    (he    govemncn 
of  the  United  ^tat^  for  the  ea^inmiisbHiefit  of  thi 
Indi^  claims,  to  the  lands  within  the  bofi&aarictf^ia 
the  said^  usurped  act  inentioned,  so  far  w  m»y  ikSset 
the  rights  of  this  state  t». the  lands  therem  descJ^hd^ 
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13  ai|d  are  hereby  declaring  null  and  vpid,  an^  the 
iteht  of  applying  for.  and  tne  exting^Ishment  of  Inr 
dian  claims  lb  an/  lands  within  the  boundaries  of 
tiiiii  staid;  as  herein  described,  being  a  sovereigp  right, 
hs  hereby  forflieir  declared  to  be  vested  in  the  people 
dT  this  stkte,  to  Wh6m'the  r^ght  of  pre-emption  to  the 
ssAn^  b^lon^,  subject  only  to  the  controUng  power 
ofth^  Umt)^' States  to  authorize  any  treaty  or  treaties 
fc^r  and'to  supeiiht^nd  the  s^me. 
'  Antti^e  it  further  enacted^  TTi 
future  frauds  on  ii^dftadnals  as  fa 
casein  admit/his  eitcellencyt 
T*q«fed,  ^  Soon  as  may  be,  af 
Isnr,  to  pnmiiilgate  the  ^ame  tl 
States-  M.  '       '      • 

'  Cancuffed  \3  Febhiciry,  J 796.  .  .       * 

THOMAS  STEPHENS. 
^J^eaher  of  the  house  of  Representatives. 

BEN.  TALIAFERRO,    ,  , 
President  of  itie  Senate. 
r    :      .  JAREOmViN, 

^  '  ......       Governor  of  Georgia. 

Secfelar^s  office]  LouisviMe^  l4  Mdrch^  1696. 
1  ^  ceMJfy  the  fowgoihg  to  be  a  true  co^y  from  the 
orteinaltettfi*  dfepoSited  in  tfiiffli  office!    ' 
X  BCEWWHETmill,  rbk 
.»..'-  ^-  '  •  •'"■  '•'  JOHN MlllTON,  Sec-  ,    ' 

'  •  /'.^  •"  'ifo.-xv:   •■   •;•"■ 

lieso!V€d/that'ifb'e,ahd[liereby  is,*  represented  to. 
thd  •  state  •  6r  Worth-tardina  2^d '  Georgia,  that  th^ 
laiicb^hidh^  Haifc  ftfeeh 
compliance  with  th'^  r^ 
areno^  bclftltig  ih^large' 
tiesi  5  that  th6  deeds  of  t^ 
hay6>t^eett  mad^  tdthoti 
tioQ  tha««hey  ^ftbiild  hbl 
under  Hl»6  feWAim^tice 
that  cMgress^faaVe  sucR' 
naidmityoFthe  Stated  oj 
that  thwy  6n1f  think  it  i 
tioil  to?  th^ee  •  cfttumstar 

Vbl^V  No;  XIX.     w  V* 
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consideration  of  the  subject,  they  will  feel  those  obli- 
gations which  will  induce  similar  cessions,  and  justify 
that  confidence  which  has  been  placed  in  them. 
October  20th,  1787-,  Jour.  Congress,  vol.  12.  210- 

No-XVL 
Extract  of  a  communication,  submitted  by  Mr.  Pinckney^ 
the  American  Minister  at  Madrid,  to  the  prince  ofpeace^ 
in  the  course  of  the  ne^ociations  for  the  late  trecAy^  da- 
ted the  10th  ofAugitst,  1795,  viz. 
^^  Thirty-two  years  have  elapsed  since  all  the  country 
on  the.  left,  or  eastern  bank  of  the  River  Missis^ppi, 
being  under  the  legitimate  dominion  of  the  then  King 
of  JEngland,  that  sovereign  thought  proper  to  regulate, 
with  precision,  the  limits  between  the  provinces  of 
Georgia  and  of  the  two  Florida's,*  which  was  ifone  by 
his  solemn  proclamiation,  published  in  the  tlsual  form ; 
by  which  he  established,  between  them,  precisely  the 
same  limits,  which,  nearly  twenty  years  after,  he  de- 
clared to  be  the  sourthernly  limits  of  the  United  States, 
by  the  treaty  which  this  same  King  of  England  con- 
cluded with  ihem  in  the  month  of  November,  1782. 

jNToXVIL ^CASE. 

The  legislature  of  the  StAte  of  Georgia,*  by  an  act 
of  the  7th  January,  1795,  directed  a  sale  to  "be  made 
of  a  certain  tract  of  land,  therein  described  to  Jaraes 
Gunn  and  othei^,  by  the  name  of  the  Georgia  Comra- 
ny,  upon  certain  conditions  therein  specified.  The 
sale  was  made  pursuant  to  the  act :  the  conditions  d 
sale  were  performed  by  the  purchasers,  and  a  regular 
grant  made  to  them,  accordmgly,  of  the  said  ti^actof 
land.  Subsequent  thereto,  the  said  legislature  ba« 
passed  an  act,  whereby,  on  the  suggestion  of  uncon- 
stitutionality, for  various  reasons,  (prout  the  act,)  and 
also  of  fVaud  and  corruption,  in  application  to  the  le- 
gislative body,  the  first  act,  and  the  grants  thereupon, 
are  declared  null  indP  void. 

On  the  foregoing  case,  tfie  opinion  of  counsel  fede- 
sired,  whether  the  title  of  the  grantees  and  their  as- 
signs, the  latter  being  bona  fide,  purchasers  of  thenij 
for  valuable  considerations,  be  valid?  Or,  whether 
the  last  mentioned  act  be  of  force  to  annul  the  grant  ^ 
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ANSWER- 

Never  having  examined  the  title  of  the  State  of  Geor- 
gia to  the  lands  in  question,  I  have  no  knowledge 
whether  that  state  was,  itself,  entitled  to  them,  and  m 
capacity  tp  make  a  valid  grant.  I  can,  therefore,  have 
no  opinion  on  this  point.  But,  assuming  it,  in  the  ar- 
^ment,  as  £^  fact,  that  the  state  of  Georgia  had,  at  the 
time  of  the  grant,  a  good  title  to  the  land,  I  hold  that 
the  revocation  of  it  is  void,  and  that  the  gtant  is  still  in 
force. 

Without  pretending  to  judge  of  the  original  merits 
or  demerits  of  the  purchasers,  it  uaaj  be  safely  said  to 
be  a  contravention  of  the  mst  prmciples  of  natural 
justice  and  social  policy,  without  any  judicial  decision 
of  facts,  by  a  positive  act  of  the  legislature,  to  revoke 
a  grant  of  property  regularly  made  for  valuable  consi- 
deration, under  legislative  authority,  to  the  prejudice 
-even  of  third  persons,  on  every  supposition,  innocent 
of  the  alledged  fraud  or  corrQption ;  and  it  may  be 
added,  that  the  precedent  is  new,  of  revoking  a  grant 
on  the  suggestion  of  corruption  of  a  legislative  body 
Nor  do  1  perceive  sufficient  ground  for  the  suggestion 
pf  unconstitutionality  in  the  first  act. 

In  addition  to  these  general  considerations,  placing 
the  revocation  in  a  very  unfavourable  light,  the  consti- 
tution of  the  United  States,  article  first,  section  tenth, 
declares  that  no  state  shall  pass  a  law  impairing  the  ob- 
ligationd  of  contract.    This  must  be  equivalent  to 
saying,  no  slate  shall  pass  a  law  revoking,  invalidat- 
ing, or  altering  a  contract.    Evi3i 
another,  whether  the  grantor  be  a  i 
al,  is  virtually  a  contract  that  the  gi 
enjoy  the  thing  granted  against  t 
representatives.     It,  therefore,  aj 
taking  the  terms  of  the  constitutior 
and  giving  them  effect  according 
rit  and  policy  of  the  provisions,  th 
grant  by  the  act  of  the  legislatu 
justly  be  considered Vs  contrary  t 
the  United  States,  and,  therefore 
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courts  of  the  United  States,  in  cases  within  their  ja- 
risdiction,  will  be  likely  to  pronounce  it  so. 

(Signed)  ALEX.  HAMILTON- 

March  25,  17&6. 

George  the  Third y  by  the  Grace  of  Godj  of  Great  Britain^ 

France  and  IrelandyKingy  Defender  of  the  Faith,  and 

so  forth. 
To  our  trusty  and  well  beloved  James  Wright,  Es- 
quire, Greeting : 

WHEREAS  we  did,  by  our  Tetters  patent,  under 
our  great  seal  of  Great  Britain,  bearing  date  at  West- 
minster, the  fourth  day  of  May,  in  the  first  year  of  our 
reign,  constitute  and  appoint  you,  the  said  James 
Wright,  Esquire,  to  be  our  Captain-General  and  Go- 
vernor in  Chief,  in  and  over  our  colony  of  Geor^a,iii 
America,  lying  from  the  mgst  northern  stream  of  ari- 
vef,  there^commonly  called  Savanna,  all  along  the  sea 
co^t  to  the  southward  into  the  most  southern  stream 
of  a  certain  other  great  water  or  river,  called  the  AJa- 
tamaha,  and  westwardly  from  the  heads  of  the  said 
rivers  respectively,  in  a  direct  line  to  the  South  Seas, . 
and  all  that  space,  circuit  or  precinct  of  lands  lying 
within  the  said  boundaries,  with  the  islands  in  the  sea, , 
lying  opposite  to  the  east  coast  of  the  said  lands,  with- 
in twenty  leagues  of  the  same,  during  our  pleasure,  as 
by  the  said  recited  letters  patent.  Relation  being 
thereunto  had,  will  more  fully  and  at  large  appear. 

Now,  KNOW  YE,  that  we  have  revoked  and  deter- 
mined, and  by  these  presents  do  revoke  and  deter- 
mine such  parts  ^nd  so  much  of  the  said  recited  let- 
ters patent,  and  every  clause,  article,  and  thing  therein 
contained,  which  doth  any  way  relate  to  or  concern, 
the  limits  and  bounds  of  our  said  province,  as  above 
described.  And,  further,  know  you,  that  we,  reposing 
special  trust  and  confidence  in  the  courage  and  loyalty 
of  you,  the  said  James  Wright;  of  our  special  grace, 
certain  knowledge,  and  mere  motion,  have  thought  fit 
to  constitute  and  appoint,  and  by  these  presents  do  con- 
stitute and  appoint,  you  the  said  James  Wright,to  be  our 
Captain-General  and  Governor  in  Chief,  in  and  over  our 
colony  of  Georgia,  in  America,  bounded  on  the  northf 
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by  the  most  northern  stream  of  a  river  there  commoQ-* 
]y  called  Savanna  River,  as  far  as  the  head  of  the  said 
liver,  and  from  thence  westward  as  far  as  our  territo- 
ries extend  on  the  east  of  the  sea  coast,  from  the  said 
River  Savanna  to  the  most  southern  stream  of  a  cer- 
tain other  river^  called  St  Mary,  including  all  islands 
within  twenty  leagues  of  the  coast,  lying  between  the 
said  Rivers  Savanna  and  St.  Mary's,  and  on  the  souths 
by  the  said  River  St  Mary,  aslar  as  the  head  thereof, 
and  from  thence  westward  as  far  a$  our  territories  ex* 
tei^dj  by  the  north  boundary  line  of  our  province  of 
East  and  West-Florida.  And  we  do  hereby  declare, 
ordain,  and  appoint,  that  you,  the  said  James  Wright., 
shall  and  may  hold,  execute,  and  enjoy  the  o0ice  and 
place  of  our  Captain-General  and  Governor  in  Chief^ 
m  and  over  our  colony  of  Georgia,  limited  and  bound* 
ed  as  above  described,  together  with  all  and  singular 
the  power  and  authority,  contained  in  Qur  said  recited 
letters  patent,  under  our  great  seal  of  Great  Britain, 
bearing  date  at  Westminster,  the  4th  of  May ,  in  the  firat 
year  of  our  reignu  excepted  as  herein  excepted,  fer 
and  during  our  will  and  pleasure. 

In  witness  whereof,  we  have  caused  these  our  let* 
ters  to  be  made  patent^ 

Witness  our  seal,  at  Westminster,  the  20th  of  Jami^ 
ary,  in  the  fbUrtli  y^a^  of  our  reign- 

^  ,  yQikandYo*, 
By  writ  of  privy  seal. 

Stamp  Great  seal  of 

XL.  Shields.  Great  Britain^ 
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AMERICAN  LAW  JOURNAL, 


SOUTH-CAROLINA:  DISTRICT  COURT. 


Joseph  Almeiday  Captain  of  the  American  privateer 
schooner  CaroUney  v.  Certain  Slaves.* 


July,  1814. 


[SUvet  captured  in  time  of  war,  cannot  be  libelled  at  prize :  nor  will  the 
Dittrict  Court  of  the  United  States  consider  them  as  prisoners  of  war. 

The  Court  coniidert  the  disposition  of  them  as  a  matter  of  state,  in  whieU 
it  Is  not  fit  that  the  judiciary  diould  interfere.] 


DRAYTON,  J-  The  libel  in  this  case  alleges,  that 
during  the  cruise  of  the  said  privateer,  on  &e  high 
seas,  she  captured  certain  slaves,  ^^  the  proi>erty  of  the 
Kine  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, and  the  dependencies  thereof;  or,  of  the  subjects 
of  the  said  king.''  That  in  and  by  a  certain  act  of  the 
congress  of  the  United  States,  passed  the  26th  June, 
1812,  entitled  ^^  An  act  concerning  letters  of  marque, 
prizes^  and  prize  goods,"  it  is  among  other  things  en- 

*  FroBi  the  manuscript  communicated  bv  Jodre  Drayton. 

Vol.— V  No.  XX.      3  N 
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acted,  that  all  captures  of  vessels,  and  property,  shall 
be  forfeited',  and  accrue  to  the  owners,  officers,  and  crew 
of  the  vessels,  by  which  such  prizes  shall  be  made ;  re- 
serving to  the  United  States,  two  per  cwtum,  on  the 
net  amount  of  the  moneys  arising  from  such  captures — 
and  concludes  with  the  usual  prayer  of  condemnation. 

In  behalf  of  the  United  States,  a  claim  was  inter- 
posed by  the  district  attorney,  for  the  said  slaves,  as 
prisoners  of  war ^  or  otherwise^  to  them  the  said  United 
States  belonging;  denying  the  right  of  the  said  Joseph 
Almeida,  to  the  said  slaves,  as  prize  of  wlar;  and  con- 
cluded with  praying,  that  the  said  slaves  may  be  ad- 
judged' and  delivered  t6  them' as  prisonefi  of  war,  or 
otherwise,  and  that  the  costs  of  their  claim  be  allowed. 

This  is  one  of  the  new  and  important  questions,  aris- 
ing from  the  present  war ;  in  which  the  United  States  of 
America  are  engaged  with  Great  Britain.  The  couil 
has,  heretofore,  not  proceeded  to  condemnation  of 
slaves,  brought  in  as  t>rize  of  war;  Itnit,  has  ordered 
their  confinement  as  prisoners.  And  in  some  cases, 
they  have  been  received  as  such,  bv  the  British  autho- 
rity resident  at  this  city.  The  interests  of  parties, 
however,  require,  at  this  time,  a  formal  decision  oa 
the  point  of  prize ;  to  obtain  which,  the  libel,  in  this 
case,  has  been  filed. 

It  is  contended  bv  Hayne^iot  the  libellaht^  that  by  a 
true  construction  of  the  rights  of  war,  and  particularly 
in  pursuance  of  the  prize  act  of  the  United  States,  spe- 
cially referred  to  in  the  libel,  all  captures  and  prizes  of 
h)essels  d^x\A  property,  s\i^\  be  forfeited  and  accrue  to 
the  owners,  officers,  and  crews  of  the  vesseb  makii^ 
such  captures.  That  negroes  and  persons  of  colour, 
held  in  slavery  by  the  British,  aire  as  much  slaves,  as 
those  held  in  slavery  by  our  own  citizen^.  That  they 
are  riot  redX^hui  personal  property,  considered  as  aisBets 
in  sales,^  and  m,  (Ji3tril)ution  of  ^States.  And,  there- 
fore, they  come  within  the  meaning  of  the  \xoid  pro- 
perty ^  as  mentioned  in  the  4th  section  of  the  said  act  : 
(11  vol.  Laws  U-  S.  240.)  and,  consequently,  are  liable 
to  condeinnalion  as  prize.  That  the' law  nfiust  be'  so 
construct,  not  only  as  respects  tJi^  p\iblJc  interests, 
and  the  kit^ntion  of  Congress,  in  passing  the  prize  act : 
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but,  as  pmtectiqg  therighta  of  all  concerned  in  priva- 
teering; ancLas  eiwjour^ingthe  ejtertions  o.f  ourciti- 
zena  to  ^tack  ao4  injure  the  ene wyr  Aod  more  par- 
ticularly, spy  in  retributive  justice,;  as  th)e  jenpiny  have 
takeain^X  salves  belo^ging  to  our  citizens,  and  have 
approbated  t^em  to  their  own  pse^  as  pri^i^e  of  war^ 

Qnth^  part  of  the  United^  States,  it  is  ii^stpd#  by 
Parker, ^  (District  Attorney,)  that  the  right  of  condemn- 
ing thfC'  slsives  as  prize  of  war,  does  not  attach  in  fa- 
vour of  libellants.:  but,  that  thpy  must  be  pQiasidered 
03 prisoners  ojf  v?arw  oiA€nx;i5e,  ijkbeh&lf  of  the. pnited 
States^  Because,  othei'  than  such  a  cp^stru^tian,  lyould 
be  at  variance  with  the  act  of  congress,  passed, ou;  the 
2nd  March,. 1 307^  prdhihiting  theifrap^tation  pf, slaves- 
~(8  vol,  Lavys;  U.  S-  2G2A  l^aV^lav.es  g^aoot  be 
consider^  ^prpfierty^  under  that  term^  jiov  w?.{^ 
act ;  becaus^.  it  p3uld  wt  have  been  th?  mjentiop  of 
congress  t,ovc<M^iider  t^ra  as  prize,  springing  oiif  of 
the  events  of  the  war.  For,  were  this  tne  meaning  of 
tiw?  legislature, ;  the  act  prohibiting  the  im porta t^otvof 
alikVjQs,  wp«U  have  beexii  repealed,  so  far  aa  it. had  any 
collision  with  the  wsu",  or  the  prize  acts, 
,  IJtfave  never  had  any  doubt  on  this  subject  Bfit, 
as  tbosq  ijntier^tediin  ^uch  captures,  appear  not  satis- 
fied, by  a  non-judicial  divestment  of  what  they  claij?i 
a^ap^htyit  :is,  better  th^  the  question. iho.ul.d  at  Jiejpgth 
bi^  i3cripu&ly.  brought  .bteforep  ,, 

Did  the  question  turn  upon  the  me? 
property^  as  relating  to  slaves ;  some 
,5aid  in  support  of  such  doctrine :  ,410 
principle  of  i^he  civil  law  which  con 
^as  persons  but  as  things ;  (1st  Brown 
101,  103,)  but  also,  from  the  cus 
meaoing  in  law,  of  those  of  our  Slate 
property.— But,  as  only  qpe  portion  oi 
mite  this  property  iq  slaves,  it  cannot 
other  would  in  a  general  law,  intend 
sidered  as  prize.  These  two  differ 
represented  in  copgre^s  ;  iti^the  un 
bocj^y,.  which  have  passed  the  prohi 
it  is  but  reasonable  tq  believe  thos< 
alav^ryr  drid  ^t,  and  would  n0t,  c 
construction,  as  is  contended  for,  by  1 
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But,  ther^  are  stroxi^er  reasons,  why  a  condenma' 
tion  in  favour  of  the  captors,  .should,  not  be  deoreecL 
lai  the  first  place,  the  act  prohibiting  the  importation 
of  slaves,  was  made  by  congress,  with  the  evideitf  in- 
tention, of  for  ever  thereafter  preventing  thm  impbrta- 
tiJQn.    This  act  was  passed  to  take  efl^t  at  the  ear- 
liest period  (1st  January,  1 808,)  at  whieli  the  constitu- 
tion of  the  United  States,  permitted  ccmgress  to  pio- 
hibit  their  importation.    For  until  that  time,  the  States 
interested  in  negro  importation,  would  not  have  beea 
controled  but  by   their  own  acts.     And  .  ^oopess 
having  so  early  used  such  prohibitory  power   evinces 
their  disapprobation  of  such  commerce,  and  of  ad- 
ding to  the  number  of  slaves  in  the  Union:  and  ^ 
coujrse,  their  determination  to  maintain  sui^  prohibt- 
tion  strictly     It  is  true,  this  law  was  made  in  time  of 
peace,  it  was  not  a  war  measure.  But,  it  does  not  thence 
follow,  that  it  is  to  be  superseded,  or  repealed  by  a 
declaration  of  war ;  or  by  the  pass^^e  of  a  prize  a(^ 
It  does  not  follow,  that  an  act  passed  as  a  genesal  and 
standing  municipal  law,  shall  be  repealed  by  a  prize 
act,  brought  into  existence,  for  the  purposes  of  a  psor- 
ticular  war;  unless  such  repeal  manifestly  appears. 
It  would  argue  a  want  of  caution  in  our  legiskUuijB, 
which  ought  not  to  be  supposed.  The  first  section  of  the 
law  is  general  and  imperative.    It  enacts  ^  That  from 
and  after  the  1st  day  of  January,  1808,  it  shall  not  be 
lawful,  to  import  or  bring  into  the  United  States,  or  the 
territories  thereof,  firom  any  foreign  kingdom,  place, 
or  countty,  any  negro,  mulatto,  or  person  of  colotir, 
with  intent  to  hold,  sell,  or  dispose  of  sudi  negro,  mo* 
latto,  or  peison  of  colour,  as  a  slave,  or  to  be  held  lo 
service  or  labour."    This  section,  therefore,  is  geae^ 
ral ;  it  applies  to  all  vessels,  whether  of  wm-  or  olber- 
wise^    For, ''  ubi  lex  ncm  dislingmlj  nee  no&  dktingwft* 
debemus.V    It  is.  also  imperative;  being  without  any 
condition,  or  exceptionv^This  further  app^ars^.]^ 
perusjng  the  different  SQctiom  <xf  the.  act-*trasr  fthere* 
the  pi^blic  interests  xequbjsd,  the  genesal.  bearing df 
the,  fir^t  section  ^ould  be  conti^led  or mtligated,  theiie 
the  act  is. not  silent^  b^t  dN^es.  in  what  manner  ii 
shall  be  done.    So  by  the  7th  section,  permitting  the 


Digitized  by  VjOOQ IC 


46d 

captore^  aiid  bringing  in  of  any  tiiipc^tes^  hovering 
on  ourcosats,  having  on  board  an^  negro,  mulatto,  or 
person  of  colour,  for  the  :puq>09e  of  ^selling  thefti  ^ 
slaves ;  or  with  intent  to  land  tfie  ^ame,  in  any  port 
or  place  within  the  jurisdiction  of  the  United  States. 
(Q  voL  Laws  U.  S.  266.)  But  even  in  this  case,  those 
persons  are  not  to  be  sold ;  they  are  to  be  disposed  of 
otherwise,  as  therein  is  directed. — The  party  captur- 
ing, receives  nothing  from  tlie  proceeds  of  such  ne- 
gmes,  mulattos  or  persons  of  colour ;  his  emoluments 
arise  onbf^  from  the  proceeds  of  the  ship  Or  vessel,  her 
tackle,  apparel  and  tumiture,  and  the  gox)ds  ^nd effects j 
on  board ;  and  this  under  a  ^ectai proviso ^  that  to  entitle 
him  to  such  reward,  be  shau  ^'  k^p  safe  every  negro, 
mulatto,  or  person  of  colour,  Ibund  on  board  of  any 
ship  or  vessel,  so  seized,  taken  or  brought  into  port  for 
condemnation,  and  shall  deliver  e\fery  such  negro, 
mulatto,  or  person  of  colour,  to  such  person  or  persons, 
as  shall  be  appointed  by  the  respective  states,  to  re- 
ceive them  &c/'  Hence,  as  respects  the  rights  and 
interests  vested  by  the  prizie  act,  congress  has  legis- 
lated with  caution*  When  to  give  energy  to  that  act, 
that  body  meant  former  acts,  or  parts  of  acts  to  be 
repealed,  the  same  has  been  expressly  enacted;  it  has 
not  been  left  to  a  court,  to  advance  one  step  farther, 
than  was  intended ;  by  its  tlecreeing  a  viftual  repeal. 
For,  it  is  pnly^  under  svtch  a  decree^'<^,  by  such  a  con-^ 
struction,  that  the  cause  of  the  libelfemt  can  be  susr- 
tained.  This  is  evident,  by  referring  to  thie  14th  and 
16th  sections  of  the  prize  act;  which  for  the  purpose 
of  giving  free  se(^'to  its  operations,  expressly ^  repeal 
so  niuch  of  the  non^importation  and  embaigo  laws, 
as-  relate  ito  prize  goodSy  or  private  armed  vessds :  but, 
nothing  is  said  as  to  the  pronibitory*  slave  act.  It  foK 
lows  then,  that  congress  did  not  intend  to  repeal  sUeh 
act,  aft  relating  to  prize  of '  vwar '  as  ^'  Exceptio  probai 
regulam,  innoni^xceptis**'  Andslaresj  are  not'cdrisifl-- 
ered  therein  under  the  terini  property^  or  b!b  gobds  audi 
effeds:  as  is  evident  by,  the  tc^urierating  clatlse,  of 
the  prohibiting  slave  det,  (Bee.  '?•>  before  bfientid*^. 
Congress  has  therein  ciebrly  efxpre£Bed  itb  opinion  on 
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this  pomt ;  and  it  is  not  then  for  this  court,  to  suppose 
a  different  construction/ 

I  am,  therefore,  of  opinion,  the  negroes  or  persons 
of  colour,  so  libelled,  cannot  be  condemned  as  prize 
to  the  captors. 

The  only  question  now  remaining  for  consideration, 
is  whether  the  claim  in  behalf  of  the  United  States, 
for  the  same ;  as  prisoners  of  war  or  otherwise^  shall  be 
sustained  or,  if  not  sustained,  whether  thb  court^  wiM, 
in  any,  and  what  manner,  pronounce  judgment  in  the 
premises  ? 

As  to  the  claim  of  prisoners  of  war,  I  do  not  thiiik 
it  propetto  decide  thereon.  It  appears  to  me,  as  the 
laws  of  the  United  States,  are  silent  on  the  subject 
it  becomes  a  matter  of  state:  respecting  which,  it  is 
not  for  the  judiciary  to  determine-'^The  right  to  4o 
so,  remaining  with  the  goremmeiit  of  th^  Unitefl 
estates,  Becaui^,  these  persons  may  have  been  heiie*- 
tofore  infiwrndly  considered  as  piisonersj  k  is  fio 
reason  this  court  should  now  decree  them  to  be*  ffihsh 
oners  of  wan  And  on  this  point,  there  is  mucii  siitf- 
ilarity,  with  the  reasoning  and  cases  in  law,  respe^ 
ing  nead  money.  In  which  the  court  of  admiralty  pwJ- 
nounces  not  whether  due ;  but  tmfy  the  number  df 
men  taken :  leaving  the  remuneration  to  the  Sovermgti 
pmoer.  ("Ist  Robinson's  Admiralty  Reports  157-)  ' 

Under  these  impressions,  I  do  adjudge  and  detrte, 
that  the  libel  be  dismissed  with  costs.  And,  that  tltt 
claim  of  the  United  States,  be  sustained,  so  fair,  asio 
detain  the  said  negroes,  mulattoes,  orpersonsof  cdl- 
our,  in  the  possession  and  custody  of  ^  the  marshil; 
subiect  to  such  disposition  and  tees;  In^fevow  of  thfe 
United  Stales,  whether  as  prisoners  of  war,  as  pnzeto 
the  United  Stated,  or  otherwise,  as  shall 'lawfully  be 
declared,  and  directed  in  the  premises.  And  lastlvvi 
adjudge  and  decree  that  the  libellaM  pay  abo  th% 
costs  of  Ihe  clainfi,  in  this  case.  m     ?  ..    ,   . 
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Habeas  Corpus. 

SUPREME  COURT  OF  PENNSYLVANIA. 

Case  of  Lewis  a  black  man  claimed  as  the  slave  of 
Langdon  CheveSy  Esq. — Before  M.  Keppele,  Esq.  an 
Alderman  of  the  city  of  Philadelphia. 

The  warrant  in  this  case  was  issued  upon  the  oath 
of  Langdon  Qheves,  Esq.  in  the  words  following  : 

"  Langdois  Cheves  being  duly  sworn,  deposeth  and 
saith.  that  he  is  a  citizen  and  resident  of  the  state  of 
South-Carolina — that  he  was  born  in  the  said  state, 
and  hath  never  resided  in  any  other  state  or  country 
but  as  asojournen  That  during  his  stay  in  the^tate 
of  Pennsylvania,  at  several  times  in  and  since  the 
year  1811,  he  only  sojourned  therein,  and  had  not  any 
intention  to  become  domiciled,  or  otherwise  to  reside 
therein,  than  as  a  sojoumor.  That  during  the  seve- 
ral periods  of  his  stay  as  aforesaid  in  the  said  state, 
he  was  a  member  of  the  house  of  representatives  of 
the  tJnited  States — and  that  he  sojourned  in  the  ^aid 
state  for  the  purpose  of  mora  convenientlv  discharging 
his  duties  as  a  member  of  congress.  That  the  negro 
uian  Lewis,  who  was  in  his  service  as  a  domestic  ser- 
vant, during  his  stay  in  Pennsylvania,  is  now,  and  was 
during  all  the  time  and  times  of  his  stay  in  the  said 
state  as  aforesaid,  his  slave — and  that  he  acquired  him 
by  purchase  in  the  state  of  South  Carolina,  according 
tB  tne  laws  and  usages  thereof.  That  the  said  Lewis 
absoondyed  from  the  service  of  this  deponent  in  Ger* 
mantown,  in  the  state  of  Pennsylvania,  on  or  about 
the  first  day  of  the  present  month  of  December — and 
hjBith. since  continued  absent  from  the  service  of  the 
deponent  without  his  leave  or  consent,  and  against  bis 
will  and  orders. 

(Signed)  LANGDON  CHEVES. 

17th  December,  1813. 

N.  B.  The  deposition  was  sworn  to  before  the  may- 
or of  the  district  of  Colnmbia,  Washington  (Xty. 
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It  is  also  stated,  and  not  controverted,  that  some 
time  in  the  month  of  March  last,  after  the  termina- 
tion of  the  session  of  congress,  Mr.  Cheves  came  from 
Washington  to  the  state  of  Pennsylvania,  bringing 
Lewis  with  him,  Mr.  Cheves  rented  a  house  in  Ger- 
mantown,  and,  with  his  family,  lived  in  it  until  some 
time  in  the  present  month,  when  he  gave  up  the  house 
in  Germantown,  and  went  to  Washington  to  attend 
in  his  place  as  a  member  of  the  congress  of  the  Uni^ 
ted  States.  And  that  Lewis  lived  with  him  in  Penn* 
sylvania  more  than  six  months,  but  absconded  from 
Mr.  Cheves  before  he  left  this  state  for  Washington. 

JOHN  SERGEANT, 
Attorney  for  Langdon  Cheves. 

The  within  and  foregoing  facts  are  agreed  to— 28th 
Dec.  1813 

On  behalf  of  Lewis. 

WM.  MASTER- 

ALDERMAN  KEPPELE'S  OPINION. 

The  opinion  to  be  delivered,  depends  upon  the  con- 
struction of  an  act  of  assembly  passed  the  1st  day  of 
March,  1780,  which  in  the  tenth  section  provides,  that 
^  No  man  or  woman  of  any  nation  or  colour,  (except 
the  negroes  or  mulattoes,  who  shall  be  registered  as 
aforesaid,)  shall  at  any  time  hereafter  be  deemed,  ad- 
judged,  or  holden  within  the  territories  of  this  com- 
monwealth, as  slaves  or  servants  for  life,  but  as  free 
men  and  free  women,  except — 

''  The  domestic  slaves  attending  upon  delegates  in 
congress  from  the  other  American  states. 

"  Foreign  ministers  and  consuls. 

"  And  persons  passing  through  or  sojourning  in  this 
state,  and  not  becoming  resident  therein. 

"  And  seamen  employed  in  ships  not  belonging  to 
any  inhabitant  of  this  state,  nor  employed  in  any  ship 
owned  by  any  such  inhabitant." 

Provided  such  domestic  slaves  be  not  alienated  or 
sold  to  any  inhabitant :  nor,  except  in  the  case  of  mem- 
bers of  congress  foreign  ministers  and  consuls^  retained 
in  thb  state  longer  than  six  months. 
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It  a  contended,  that'^^ under  t,hid  act,  audunttejc a 
provbion  conlaihed  in  the  se(iond  section  of  thesup- 
pfementity  ict  passed  the  29th  March,  17^8,  (which 
will  be  considered  hereafter^)  the  defendant  is  free,'' 

•The  exceptions  containea  in  the  act  of  March,  1780^ 
refci*  todiffererit  descriptions  of  j)ersons,  whose  proper- 
ty is  savea  from  its  operation,  viz : 

1  •  Domestic  slaves  attending  upon  dele^tejs  in  con- 
gress, foreign  ministers  and  consuls-  /  ; 
•   2.  Persons  passing  through,  or  sojourmng  in  the 
state,  and  not  being  resident  therein. 

3.  Seamen  employed  in  ships  owned  by  foreign- 
ers, &c. 

If  the  case  rests  upon  the  section  quoted,  unconnec- 
ted with  any  other  law,  Mr.  Cheves  oeing  a  delegate 
in  congress  from  South-Carolina,  and  having  the  de- 
fendant as  his  domestic  slave  attending  him,  does  not 
forfeit  hb  claim  to  him  as  a  slave,  from  his  residence 
in  Pennsylvania  exceeding  the  term  of  six  months. 

The  observation  made  that  this  act  was  passed 
when  congress  sat  in  this  city,  has  not  that  weight  with 
me  which  the  defendant's  counsel  has  been  disposed 
to  Ascribe  to  it — the  words  are  general  and  descnptive 
of  thte  character  of  the  person,  without  having  re- 
ference to  the  place  at  which  congress  convene  an^ 
hold  their  sessions. 

If  within  six  months  a  member  of  cons^'efs?  should 
be  taken  sick,  so  as  to  render  jit  impossible  fpr  him  to 
prosecute  his  journey,  and  that  his  ihdis^sition  should 
coritinue  beyond  the  six  months,  according  to  the  doc- 
trine advanced  for  defendant,  he  is  free.  This  never 
could  have  been  intended  by  the  legislature,  and  in- 
deed the  phraseology  teed  in  the  last  part  of  the  sec- 
tion, seems  to  put  the  point  beyond  a  doubt.  Tphe 
words  are,  "  except  in  the  case  of  memljers  of  coor 
gresS)^  -kc.  dinittmg  the  former  nords /^  attenahm 
upon,^^  and  referring  tq  the  "  d^^criptip  jpef'^omY^V^  . 
exchifeively.      ^      '   '^-  '^      '    /   "     '      ..,■',.,; 

Fpi*eign  ministers  ^nd  consuls  hgiy^  li^d^tl^pi^^,re$i-. 
deneesand  estaWishhi^ntsin  th\s  city  eyersipc^^ie  ^ad- 
sing  of  the  act,  and  have  had  th6ir  domestic  slaves  with 
fliem — it  never  was  contended  that  their  slaves  became 
Vol.— No-  XIX.  3  O 
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free  after  a  residence  of  six  months  ;  so  far  from  it, 
it  has  been  expressly  conceded  that  the  property  of 
ministers  and  consuls  to  their  slaves  b  protected  and 
secured  by  the  act. 

The  adrpission  is  conclusive — ^because,  by  the  act, 
*'  members  of  congress,  foreign  ministers  and  consuls," 
are  placed  upon  the  same  footing,  and  the  same  prin- 
ciple which  is  applicable  to  the  one,  extends  to  the 
rest  No  reason  can  be  assigned  for  giving  a  prefa- 
ence  to  the  claims  of  ministers  representing  jordgn 
courts,  to  those  of  the  representatives  of  the  American 
people  attending  upon  congress — ^reasons  might  be 
given  for  placing  members  of  congress  ^rsi  on  the  list; 
and  the  circumstances  of  the  present  times  evince  the 
propriety  of  what  was  done  by  the  legislature  in  /)/ac- 
ing  them  at  least  upon  an  equality  with  foreign  minis- 
ters and  consuls. 

Mr.  Cheves  could  not  remove  himself  and  his  do- 
mestics in  safety  to  South  Carolina  by  sea,  as  the 
coast  was  infested  by  the  enemies  of  the  United 
States;  if  he  went  byjand,  it  might  take  up  neady 
the  whole  period  to  perform  his  journey. 

Suppose  the  case  of  a  member  of  congress  from 
the  teiritory  of  Lousiana.  In  ordinary  times  he  could 
not  perform  the  journey  by  land  within  six  months— 
and  situated,  as  our  nation  now  is,  being  at  war  with 
certain  Indian  tribes  to  the  south,  he  could  not  per- 
form it  with  safety  at  all. 

The  language  addressed  is  this — "  go  home  with 
your  slave" — If  the  mandate  be  obeyed,  the  member's 
lifers  well  ss  property  is  in  jeopardy.    "Stay  if  you 

E lease  ;"  if  the  invitation  be  accepted,  his  life  may 
e  saved  but  his  property  is  lost.  Whether  the  leris- 
lature  intended  to  place  members  of  congress  in  uiii 
dilemma,  is  left  for  others  to  decide.  ^ 

It  now  remains  to  consider  the  act  of  the  29th  Msur^i 
1788,  herein  before  referred  to. 

The  2d  section  ot  the  act,  is  corroborative  of  the  po- 
sition assumed. 

It  provides,  f  making  use  of  the  words  of  the  for- 
mer act,)  "  that  the  exception  contained  in  the  10th 
section  of  the  act  of  the  1st  March,  1780,  relative  to 
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the  domestic  slaves  attending  upon  persons  passing 
through  or  sojourning  in  this  state — and  not  becoming 
resident  therein — shall  not  be  deemed  or  taken  to  ex- 
tend to  the  slaves  of  such  persons  as  are  inhabitants  of 
or  resident  in  this  state,  or  who  shall  come  here  with  an 
intention  to  settle  and  reside/'&c. 

This  section  is  conclusive — The  exception  contain- 
ed in  the  10th  section  of  the  act  of  March,  1780,  as  to 
slaves  attending  upon  delegates  in  congress  from  the 
other  American  states — foreign  ministers  and  dPbuls 
vi  skipped  over  and  omitted^  leaving  the  case.as  explain- 
ed and  modified  operative  upon  sojourners,&c. — other 
than  members  of  congress,  public  ministers,  and  con- 
suls, 

It  is  worthy  of  remark,  that  the  act  of  March,  1788, 
was  passed  while  congress  sat  in  New-  York. 

If  the  legislature  had  contemplated  to  lessen  or  im- 
pair the  rights  o{  members  of  congress  j  foreign  ministers 
and  consuisy  to  the  services  of  their  slaves,  it  is  difficult 
to  conceive  why  a  provision  to  that  effect  was  not  in- 
troduced. The  omission  implies — ^that  no  interference 
with  their  rights  was  intended — and  the  guarded  man- 
ner in  which  the  act  is  couched,  shows  that  members 
of  congress^  foreign  ministers  and  consuls.  Were  to  be 
exonerated  from  its  operation. 

The  act  of  March,  1780,  being  considered  as  the 
law,  applicable  to  this  case,  I  have  no  hesitation  in 
declaring  it  as  my  opinion,  that  Mr.  Cheves  has  not 
forfeited  his  right  to  the  services  of  the  defendant,  (as 
his  slave,)  by  his  residence  in  the  state  beyond  six 
months.  And  I  feel  as  little  reluctance  in  saying  that 
a  rhemberof  congress  is  entitled  to  the  services  of  his 
slave  during  the  period  for  which  he  is  elected. 

If  wrong  in  the  opinion  as  delivered,  it  gives  me  con- 
solation to  know  that  it  is  the  subject  of  a  speedy  re- 
vision.—The  supreme  court  is  now  in  session — and 
an  habeas  corpus  can  be  applied  for  immediately — 
That  the  case  is  important  and  involved  in  some  dif- 
ficulty, is  admitted — ^and  that  both  parties  are  desir- 
ous of  having  the  point  finally  settled  by  the  highest 
tribunal,  is  evinced  by  the  readiness  with  which  the 


Digitized  by  VjOOQIC 


470 

(acts  have  been  agreed  upon — Cleaving  the  ^ue^lion  €§ 
law  only  for  the  consideration  of  the  court. 

The  order  is,  that  the  defendant  return  to  his  mas- 
ter's service — and  in  case  of  refusal,  he  must  be  com- 
milted. 

An  habeas  carpus  was  applied  for  and  granted,  and 
the  case  was  argued  before  the  supreme  court  on  Mon- 
day bat 

Jqflp  Sergeant,  Esq*  appeared  as  counsel  for  Mr* 
Cheves — and  Wm,  Lewis  and  William  Rawle,  Esqis. 
as  counsel  for  the  negro  claimed  as  a  slave. 

The  court,  after  argument,  postponed  their  decbion 
until  Tuesday — when  the  following  opinion  was  de- 
livered.— 

TiLGUMAN,  Ch.  J.  Negro  Lewis,  who  is  biou^t 
before  us  on  this  habeas  corpus,  was  committed  by 
Alderman  Keppele,  as  the  slave  of  Langdon  Cheves, 
Esq.  having  absconded  from  his  master's  service. 
Mr.  Cheves  is  a  member  of  the  house  of  representa- 
tives of  the  U.  S.  from  the  state  of  South  Carolina,  and 
has  never  resided  in  this  state,  except  as  a  sojourner. 
During  the  recess  of  congress,  he  remained  with  his 
family  in  a  house  which  he  rented  in  Germantown,  in 
this  state.  Lewis  was  his  slave,  and  employed  as  a 
domestic  servant  in  his  family,  during  his  stay  in  Ger- 
mantown, for  more  than  six  months,  between  March 
and  December  last.  It  is  contended,  that  in  conse- 
quence of  this  residence,  Lewis  acquired  hb  freedom 
by  virtue  of  the  act  *^  for  the  gradual  abolition  of  slav- 
ery,^' passed  the  1st  March,  1780.  The  question  de- 
pends on  the  10th  section  of  the  act,  by  which  it  is 
enacted,  that  "  no  man  or  woman  of  any  nation  or 
colour,  except  the  negroes  or  mulattoes,  which  shall 
be  registered  as  aforesaid,  shall,  at  any  time  hereafter, 
be  deemed,  adjudged,  or  holden,  within  the  territories 
of  this  commonwealth,  as  slaves  or  servants  for  life, 
but  as  free  men  and  free  women,  except  the  domesik 
slaves  attending  upon  delegates  in  congress  from  the  other 
American  states^  foreign  ministers  and  consuls,  and 
persons  passing  through  or  sojourning  in  this  state, 
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and  not  beGoming  resident  therein,  and  seamen  ^m? 
ployed  in  ships  not  belonging  to  any  iiAabitant  of  this 
state,  nor  employed  in  any  ship  owned  by  any  such 
inhabitant:  Provided,  such  domestic  9lc^ves  be  not 
alienated  or  sold  to  any  inhabitant,  nor  (^except  in 
the  case  of  members  of  congress  foreign  ministers  and 
consuls)  retained  in  this  state  longer  than  six  months." 
The  plain  meaning  of  this  section  appears  to  be,  that 
the  domestic  slaves  attending  upon  members  of  con- 
gress, (other  than  members  from  Pennsylvama,)tire  ex- 
cepted from  the  general  provision  which  confers  fiaee- 
dom*  But,  several  in^nious  arguments  have  been 
ui^d  to  prove  that  this  act  has  a  more  refined  and 
^  less  obvious  meaning.  First  of  all  it  is  said,  that  hav- 
ing been  passed  before  the  adoption  of  the  present 
federal  constitution,  it  can  have  no  application  to  the' 
congress  under  the  present  constitution.  I  cannot 
perceive  the  force  of  this  objection.  To  be  sure,  the 
congress  of  the  United  States  under  the  old  confeder- 
ation, are,  in  many  respects,  difierent  from  the  present 
congress ;  but  the  object  and  foundation  of  both  is  the 
same — ^they  are  both  founded  on  h  federative  union^ 
and  the  object  of  both  is  the  general  defence  and  wel- 
fare— both  require  that  the  members  representing  the 
several  states  should  meet  at  some  one  place,  and  it  is 
as  necessary  that  the  members,  from  the  sourthern 
states,  in. the  present  congress,  should  be  attended 
by  their  domestics,  as  it  was  for  the  members  of  the 
old  cx>ngress.  In  fact,  I  do  not  recollect  to  have  heard 
of  this  distinction  before ;  and  considering  that  con- 
gress sat  ten  years  in  this  city  under  the  present  con- 
stitution, during  all  which  time  the  members  from  the 
southern  states  were  attended  by  their  slaves,  without 
molestation,  there  is  strong  reason  for  supposing  that 
the  construction  now  contended  for  is  contrary  to  that 
which  has  been  generally  received,  and  that  it  is  con- 
trary to  the  construction  of  our  own  legislature,  ap- 
pears from  the  3d  section  of  the  act  ^'  to  explain  and 
amend  the  act  for  the  gradual  abolition  of  slavery" 
passed  29th  March,  1788,  (a  few  months  after  the  pre- 
sent federal  constitution  had  been  ratified  by  this 
state.)    In  this  section  it  is  enacted,  ^^  that  no  negro 
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or  mulattoe  slave,  (except  as  in  the  last  exception  of 
the  10th  sectipn  of  the  original  act  is  excepted,)  shall 
be  removed  out  of  the  state.    Now  the  last  exception 
in  the   10th  section,  relates  to  -members  of  Congress^ 
foreign  ministers  and  consuls,  so  that  the  proviso  in 
thiBir  favour  was  considered  as  still  in  force.     The  next 
position  of  the  counsel  for  the  hab.  corp.  is  that  our 
act  is  confined  to  the  members  of  congress,  during 
the  time  of  its  sessioriy  allowing  a  reasonable  time  for 
going  and  returning.    The  expression  of  the  act  is, 
aekgates  in  congress — ^but  I  take  this  to  be  the  same  as 
delegates  to  congress,  or  in  other  words,  members  of  con- 
gress-^and  that  this  is  the  meaning  of  the  law,  is  cer- 
tain, because  in  the  proviso  in  the   last  part  of  the 
same  section,  members  of  congress ^  are  the  words  used. 
It  is  next  contended,  that  whatever  may  be  the  literal 
meaning  of  the  words,  the  real  object  of  the  law,  was 
to  give  to  menibers  of  congress  the  benefit  of  their 
slaves  during  the  time  of  their  attendance  on  their 

fmblic  duty,  only— I  agree  that  it  is  fair  to  construe  the 
aw  according  to  its  meaning,  provided  that  meaning 
is  deduced  not  from  conjecture,  but  from  the  words 
of  the  law.  At  the  same  time  I  am  not  for  adhering 
to  words  so  far  as  to  produce  consequences  too  absurd, 
or  inconvenient,  to  be  supposed  to  have  been  intend- 
ed by  the  legislature.  But  I  see  no  absurdity  or  in- 
convenience in  giving  to  these  words  their  obvious 
meaning,  which  will  only  confer  on  members  of  con- 
gress the  privilege  of  being  served  by  their  domes- 
tics during  the  time  that  they  remain  members^  wrhelh- 
6r  congress  shall  be  sitting  in  this  or  any  other  state- 
On  the  contrary,  I  see  grea^  inconvenience  in  reduc- 
ing the  southern  members  to  the  necessity  of  giving 
up  their  residences  in  this  state  during  the  recess  of 
congress,  or  losing  the  service  of  their  domestics.  In 
the  case  of  Mr.  Cheves,  this  inconvenience  would  be 
very  great  indeed — because  there  was  a  session  of  con- 
gress between  March  and  December,  his  return  to 
Charleston,  by  water  was  cut  off,  and  it  was  impossi- 
ble to  say  whether  the  events  of  the  war  might  not 
have  induced  the  president  of  the  United  States  to 
convene  the  congress  before  the  month  of  December. 
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We  all  know  that  our  southern  brethren  are  very  jeal- 
ous of  their  rights  on  the  subject  of  slaves,  and  that 
their  union  with  the  other  states  could  never  have 
been  cemented  without  yielding  to  their  demands  on 
this  point ;  nor  is  it  conceivable  that  the  legislature  of 
Pennsylvania  could  have  intended  to  make  a  law,  the 
probable  consequence  of  which  would  have  been,  the 
oanishraent  of  congress  from  the  state.  I  am,  there- 
fore, of  opinion,  that  ,the  true  construction  of  the  law,  is 
that  which  is  impressed  on  the  mind  by  its  first  read- 
ing— ^that  is  to  say,  that  the  domestic  slaves  of  mem- 
bers of  congress  who  are  attending  on  the  family  of 
their  Casters,  even  during  its  recess,  gain  no  title  to 
freedom,  although  they  remain  in  the  state  more  than 
six  months,  whether  the  seat  of  congress  be  in  Pennsyl- 
vania or  elsewhere.  According  to  this  construction, 
the  prisoner  is  to  be  remanded  to  the  custpdy  of  the 
gaoler. 

Yeates,  J. — The  present  case  appears  to  me  to  be 
clearly  within  the  words  and  spirit  of  the  exception 
contained  in  the  10th  section  of  the  act  of  the  first  of 
March,  1780-  Mr.  Cheves  is  a  member  of  congress^ 
and  within  the  principle  for  which  the  privilege  was 
introduced:  and  a  different  construction  from  that 
contended  for  in  his  behalf,  would  place  him  upon  the 
footing  of  a  mere  sojourner — which  is  repugnant  to 
the  plainj||rms  of  the  law. 

I  conciPthat  Lewis  be  remanded  to  the  gaoler. 

Brackenridge,  J.    Concurred. 
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Habeas  Corpus* 

PENNSYLVANIA. 

Court  of  Common  Pleas :  Philade^hia  County, 
March  30th,  1813. 

In  the  Case  of  Field. 

[Act  of  Congress,  12  Dec.   1812.    An  enlistment  hj  »  person  under  azrest 
for  debt  will  not  reliev*  him  from  the  civil  process.]  ^ 

This  was  a  Habeas  Corpus  to  the  keeper  of  the  debt- 
ors apartment,  to  bring  up  the  body  of  Beojamia 
Field. 

By  the  return  it  appeared  he  was  arrested  in  Janu- 
ary, 1813,  and  detained  in  prison  by  virtue  of  several 
writs  of  capiat  ad  respondendum,  issued  out  of  the 
District  Court  for  the  city  and  county  of  Philade^hia. 

The  application  for  Im  discharge  was  under  the  act 
of  congress  passed  the  12th  December,  1812,  entitled 
^'  An  act  encreasing  the  pay  of  non-commissioned  of- 
ficers, musicians,  privates  and  others  of  the  army,  and 
for  other  purposes,"  the  second  section  of  whicn  pro- 
vides ^^  That  during  the  continuance  of  the  war  with 
Great  Britain,  no  non-comissioned  officer,  musician, 
private,  driver,  bombardier,  mattross,  sapper,  min^, 
artificer,  saddler,  farrier  or  blacksmith,  enlisted  in  the 
service  of  the  United  States,  during  his  continuance 
in  service  shall  be  arrested  or  sfubject  to  arrest  or  be 
taken  in  execution  for  any  debt  contracted  before  or 
after  enlistment. 

S.  Levy  and  /.  M.  Porter  on  behalf  of  the  creditors, 
opposed  his  discharge,  and  contended  that  the  act  of 
Congress  did  not  apply  to  the  present  case,  as  the  ar- 
rest was  made  before  the  enlistment,  that  it  only  ap- 
plied to  cases  where  the  party  had  enlisted  prior  to 
the  enlistment ;  that  the  courts  are  bound  to  construe 
all  statutes  which  interfered  with  the  rights  of  third 
persons,  or  were  in  opposition  to  the  common  law 
strictly  according  to  the  letter,  that  to  discharge  the 
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petitioner  under  the  present  circumstances  would  be 
opening  a  wide  door  for  fraud  on  innocent  creditors. 
For  a  debtor  on  bein^  arrested  on  civil  process,  had  on- 
ly to  enlist,  apply  to  the  court  and  be  set  at  liberty,  with 
money  In  his  possession,  which  he  refused  to  deliver 
to  his  creditors,  (as  they  apprehended  was  the  case  in 
the  present  instance,)  and  when  released  compromise 
with  the  recruiting  officer  for  his  time  and  leave  the 
state :  thereby  putting  his  creditors  at  defiance,  being 
out  of  their  power  to  arrest  him.  That  members  of 
Assembly  were  only  priviledged  firom  arrest  during 
the  time  of  legislation  :  But  if  a  person  being  arrest- 
ed, were  afterwards  elected  a  member,  such  election 
would  not  discharge  him  from  the  arrest  previously 
made. 

/•  R.  Ingersotty  for  the  petitioner,  contended  that  he 
was  entitled  to  his  discharge  under  the  second  section 
of  the  act,  for  the  words  of  the  act  of  Congress  are, 
that  no  private  and  others  mentioned  in  the  act  dur- 
ing his  continuance  in  service,  shall  be  arrested  or 
subject  to  arrest.  The  detention  of  a  person  in  pris- 
on is  considered  in  law  as  an  arrest  without  relation, 
back  to  the  time  of  the  original  commitment.  The 
object  of  congress  in  parsing  this  law,  perhaps,  was  to 
fill  up  the  ranks  of  the  army  from  the  prisons.  The 
necessity  of  having  soldiers,  required  such  a  provision. 
The  hardships  infficted  on  creditors  by  suqh  a  provi- 
sion, were  not  to  be  taken  into  consideration  by  the 
court,  in  executing  a  positive  statute,  and  they  ^vill  in 
a  measure  adopt  tne  maxim  inter  arma  silent  leges. — 
The  court  were  executing  laws  already  made,  not 
making  laws*  The  statute  says  he  shall  not  be  sub- 
ject to  arrest,  and  it^  cannot  be  denied  but  that  the  pe- 
titioner i^  now  the  subject  ofnnarrest^Bnd  has  been  sub- 
ject to  that  arrest  ever  since  his  enlistment.  As  to 
the  injurjr  to  creditors  it  would  have  been  the  same 
in  effect  if  the  petitioner  had  enlisted  before  the  ar- 
rest was  ma4e,  as  it  would  if  the  court  were  now  to 
dischar^  him  on  account  of  his  having  enlisted  since. 
The  effect  of  his  privilege  firom  arrest  was  a  question 
for  the  consideration  of  Uie  legislature  and  not  of  the 
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court,  who  were  bound  to  execute  laws  passed  hj  ibe 
legislature  without  inauiring  into  their  policy  or  effect. 

Rush^  President.  The  case  is  this— Field  was  ar- 
rested for  a  debt  and  carried  to  prison,  where  he  en- 
listed.   Is  the  enlistment  valid  against  the  creditors  r 

The  meaning  of  the  law  must  be  collected  from  the 
words  in  which  there  is  no  ambiguity,  on  the  present 
controversy • — The  law  says  a  soldier  in  our  army 
shall  not  be  arrested  for  debt  contracted  before  or  aflor 
his  enlistment,  which  is  a  very  different  thing  from 
saying  he  qriay  enlist  after  he  has  been  arrested.  The 
propositions  are  by  no  means  convertible^ — that  a  man 
shall  not  be  arrested  for  debt  after  he  has  enlisted,  and 
that  he  may  enlist  after  being  arrested  for  debt. 

The  question  is,  which  was  the  first  act,  the  ane$t 
ox  the  enlistment.  If  the  enlistment  was  the  first  act, 
the  arrest  is  contrary  to  law ;  but  if  the  arrest  was 
first,  the  enlistment  aifterwards  is  void. 

In  England  the  parliament  are  in  the  practice  of 
passing  positive  laws  to  discharge  debtors  confined  in 
prison,  on  the  condition  of  their  goii^  into  the  navy 
6r  the  army ;  and  congress  may,  no  doubt,  exercise  a 
similiar  power,  and  authorize  debtors  to  enlist  afia^ 
they  are  arrested  ;  but  until  this  be  done,  in  our  qn- 
nion  the  enlistment  is  void. 


Habeas  Corpus. 
SUPREME  COURT  OF  PENNSYLVANIA. 

In  the  matter  of  Everard  BoUon. 

September^  1816.     Pittsburgh. 

By  the  Court.  By  the  return  of  this  Habeas  Cor- 
pus and  the  evidence  produced  to  the  court,  it  appears 
that  E.  Bolton,  being  a  private  in  Capt.  Clark's  com- 
pany,  19th  regiment  of  Pennsylvania  militia,  was 


Digitized  by  VjOOQ IC 


477 

drafted  in  pursuance  of  general  orders  of  the  governor, 
of  the  6th  September,  1812.  On  the  31st  March, 
1814,  he  was  found  guilty  of  delinquency,  in  not 
marching  according  to  orders,  by  a  court  martial  held 
in  pursuance  of  general  orders  of  the  governor,  dated 
29th  October,  1813,  and  sentenced  to  pay  a  fine  of  60 
dollars,  or  undergo  an  imprisonment  for  twelve  calen- 
der months.  The  sentence  was  approved  by  the 
governor,  and  Bolton  was  arrested  by  virtue  of  a  war- 
rant issued  by  the  president  of  the  court  martial,  di- 
rected to  the  martial  of  Pennsylvania  or  his  deputy,  no 
goods  or  chattels  having  been  found  on  which  the  fine 
could  be  levied.  Bolton  asks  to  be  discharged  from 
imprisonment,  because  the  court  who  convicted  him, 
acting  under  the  authority  of  the  state  of  Pennsylvania, 
and  not  of  the  U.  States,  had  no  jurisdiction  in  his 
case. 

By  the  constitution  of  the  United  States,  Art.  1. 
Sect.  8.  the  congress  have  power  "  to  provide  for  call- 
ing forth  the  mihtia,  to  execute  the  laws  of  the  union, 
suppress  insurrections,  and  repel  invasions."  By  vir- 
tue of  this  power,  congress  may  make  laws  to  enforce 
their  call — they  may  inflict  penalties  for  disobedience 
and  erect  courts  for  trial  of  offenders — and  thev  have 
exercised  these  powers.  By  the  act  of  the  28th  Feb- 
Iruary,  1796,  Sect.  1.  the  president  of  the  United  States 
is  authorized,  in  case  of  mvasion  or  imminent  danger 
of  invasion,  to  call  forth  such  number  of  the  militia  as 
he  may  Judge  necessary,  &c^and  to  issue  his  orders  to 
such  officer  or  officers  of  the  militia  as  he  may  think 
proper.  By  the  4th  Section  of  this  act,  the  militia 
employed  in  the  service  of  the  United  States,  are  sub- 
ject to  the  same  rules  and  articles  of  war  as  the  troops 
of  the  United  States.  By  the  6th  section,  every  offi- 
cer, non-com misioned  officer  and  private  of  the  militia, 
who  shall  fail  to  obey  the  orders  of  the  president  of 
the  Unted  States,  in  any  of  the  cases  before  recited^ 
shall  forfeit  and  pay  a  sum  not  exceeding  one  year's 
pay,  to  be  determined  and  assessed  bu  a  court  martial 
and  be  liable  to  be  imprisoned,  by  a  like  sentence,  on 
failure  of  payment  of  the  fine,  one  calender  month  for 
every  05  of  such  fine — and  by  the  6th  section,  courts 
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martial  for  the  trial  of  the  militia,  shall  be  composed 
of  militia  officers  only.    Bv  the  act  of  10th  April,  1812, 
the  president  is  authorized  to  require  of  the  executive 
of  the  several  states  to  organize  and  arm  100,000  of 
the  militia,  and  to  call  into  actual  service,  any  part  or 
the  whole  of  them,  in  all  the  exigencies  provided  by 
the  constitution,  and  the  officers,  non-commissioned 
officers,  musicians,  and  privates,  are  made  subiect  to 
the  penalties  of  the. before  mentioned  act  of  28tn  Feb. 
1796.    Whatever  orders   were  given  by  the  gover- 
nor, respecting  the  militia  called  for  by  the  president, 
must  be  considered  as  given  in  pursuance  of  the  call 
of  the  president,   and  the  breach   of  those   orders 
was    consequently  a  breach  of  the   orders  of   the 
president,  and  falls  within  the  provision  of  the  act  of 
28th  Feb.  1796.    The  question  then  is,  how  is  that 
act  to  be  understood  when  it  speaks  of  the  sentence  of 
a  court  martial  ?  The  object  of  the  act  being  to  provide 
for  the  exercise  of  a  power  vested  in  congress  by  the 
constitution,  it  must  be  supposed,  unless  me  contrary 
is  expressed,  that  every  thing  directed  to  be  done,  was 
to  be  under  the  authority  of  the  United  States.  When 
a  court  martial  then  is  mentioned,  in  general  terms, 
the  most  reasonable  construction  is,  that  it  vrasto 
be  a  court  under  the  authority  of  the  president.     TTie 
provision  in  the  6th  section,  that  the  court  shall  be 
composed  of  militia  officers  only^  shows  clearly  that 
there  was  no  idea  of  a  court  under  state  authorUj/y  for 
in  such  case  the  provision  would  be  nugatory,  as  a 
state  could  pretend  to  no  authority  to  constitute  a 
court  of  any  other  than  militia  officers.     There  are 
other  reasons  for  supposing  that  it  was  the  intention  of 
congress  to  keep  the  whole  authority  over  the  militia 
called  into  actual  service,  in  their  own  hands.     It  b 
of  great  importance  to  prevent  the  collision  of  clash- 
ing jurisdictions  on  this  vital  subject.     The  act  of 
1795  authorizes  the  president  to  issue  his  orders  im- 
mediately to  any  officer  of  militia,  without  passing 
through  the  medium  of  the  governor,  and  1  believe  it 
to  be^a  fact  well  known,  that  this  precaution  was  in- 
troduced, in  consequence  of  difficulties  which  had 
occurred  in  calling  out  the  militia  to  suppress  an  in- 
surrection in  the  western  parts  of  Pennsylvania,  in  the 
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year  1794.  We  have  further  eirideDce  of  the  sense  of 
the  United  States  on  this  subject,  by  the  act  of  18th 
April,  1814,  by  the  first  section  of  which  it  is  enacted, 
that  "  courts  martial  to  be  composed  of  militia  officers 
alone,  for  the  trial  of  militia,  drafted,  detached  and 
called  forth,  for  the  service  of  the  United  States, 
whether  acting  in  conjunction  with  the  regular  forces 
or  otherwise,  shall,  whenever  necessary,  be  appointed, 
held  and  conducted  in  the  manner  prescribed  by,  the 
rules  and  articles  of  war,  for  appointing,  holding,  and 
conducting  courts  martial  for  tne  trial  of  delinquents 
in  the  army  of  the  United  States."  It  appears  then 
that  whether  we  consider  the  words  or  the  subject  and 
spirit  of  the  constitution  and  laws  of  the  United  States, 
a  court  martial  for  the  trial  of  offenders  charged  with 
disobedience  of  the  orders  of  the  president,  can  derive 
authority  from  no  other  source  than  the  U.  States. 
But  it  has  been  contended  that  the  govemor  by  his 
#wn  authority,  as  commander  in  chiefof  the  militia, 
may  order  a  court  martial  for  the  trial  of  persons  who 
have  disobeyed  his  orders.  In  answer  to  this,  it  is  to  be 
observed,  that  the  governor  issued  his  orders  for  call- 
ing out  the  militia  expressly  at  the  recjuest  of  the  pre- 
sident of  the  United  States,  so  that  it  is  in  truth  the 
order  of  the  president,  communicated  through  the  go- 
vernor. It  is  to  be  recollected  too,  that  by  the  consti- 
tution of  Pennsylvania,  Art.  3.  Sect.  7.  the  governor 
ceases  to  be  commander  in  chief  of  the  militia,  when 
they  are  called  into  the  actual  service  of  the  United 
States.  This  provision  was  necessary,  because  by  the 
constitution  ofdie  United  States,  Art.  2.  the  president 
is  "  commander  in  chief  of  the  army  and  navy  of  the 
United  States,  and  the  militia  of  the  several  stat^, 
when  called  into  the  actual  service  of  the  United 
States."  Besides,  I  know  of  no  law  of  Pennsylvania 
which  authorizes  the  holding  of  a  court  martial  for  the 
trial  of  offenders  against  the  United  States,  and  it 
would  be  extremely  hard  if  there  was  ;  for  it  is  cer- 
tain, that  no  punishment  inflicted  under  a  state  law 
could  prevent  the  United  States  from  prosecuting  for 
the  same  offence  on  their  own  authority,  nor  would 
an  acquittal  by  a  state  court  be  any  bar  to  a  prosecu- 
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tion  before  a  court  of  the  United  States.  But  grant- 
ing that  the  governor  was  not  commander  in  chief  of 
the  state  miutia,  and,  therefore,  could  not  hold  a  court 
martial  by  his  awn  authority,  it  has  been  argued,  that 
though  not  commander  in  chief  he  was  still  commander 
of  the  militia  in  the  service  of  the  United  States,  and 
as  such  might  order  a  court  martial  under  the  laws  of 
the  United  States ;  and  in  proof  of  this  construction 
of  the  constitution,  have  been  cited  the  cases  of  the 
governors  of  Pennsylvania  and  New  Jersey,  who 
cammanded  their  militia  in  person,  in  the  insurrection 
of  1794,  and  of  the  governors  of  Ohio  and  Kentucky, 
who  took  the  field  and  retained  the  command  of  their 
militia  in  the  late  war.    What  passed  between  tbe 

E resident  of  the  United  States  and  those  governors,  or 
y  what  authority  they  exercised  their  commands,  or 
what  rank  they  held  in  the  army  of  the  United  States, 
I  am  not  informed,  nor  is  it  necessary  to  make  a  ques- 
tion of  it  on  the  present  occasion,  because  the  gover- 
nor of  Pennsylvania'did  not  take  the  field,  but  remain- 
ed in  the  exercise  of  his  authority  at  home,  while  tbe 
militia  marched  under  the  command  of  inferic^  offica:s. 
Now  it  will  not  be  pretended,  that  the  President  of 
the  U.  States  ordered  the  governor  or  had  power  to 
order  him,  into  actual  service.  The  sovereignty  of 
the  state  protects  him  from  such  an  order — he  still 
remains  commander  in  chief  of  all  the  militia  not  in 
the  actual  service  of  the  United  States,  and  he  has 
civil  duties  of  so  imperious  a  nature,  as  may  render  his 
presence  at  the  seat  of  government  indispensable,  for 
no  law  can  be  enacted  without  him. 

On  no  ground,  then,  which  has  been  taken,  nor  on 
any  other  ground  which  I  can  porceive,  can  the  pro- 
ceedings of  this  court  martial  be  supported.  The  of- 
fence was  against  the  U.  States,  and  snould  have  been 
prosecuted  under  their  authority.  But  it  was  prosecu- 
ted under  the  authority  of  Pennsylvania.  The  sen- 
tence, therefore,  was  wirf,  and  we  must  direct  the 
prisoner  to  be  discharged. 
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LEGISLATURE  OF  MARYLAND. 

BY  THE  SENAT£,  31st  Januaiy,  1814. 

Gentlemen  of  the  House  of  Delegates^ 

WE  have  received  your  message  returaiDg  the  hill, 
entitled,  An  act  to  declare  in  force  an  act,  entitled, 
^^  An  act  to  punbh  certain  crimes  and  misdemeanors, 
and  to  prevent  the  growth  of  toryism,''  passed  the  Fe- 
bruary session,  1777,  with  the  reasons  wnich  are  stated 
to  have  occasioned  its  being  negatived  in  your  house. 

Whatever  motive  may  have  led  to  the  expression  of 
these  reasons,  we  should  have  deemed  them  more 
strongly  called  for  if  any  amendment  or  alternative 
had  been  proposed  bv  your  body,  or  if  a  reconsidera- 
tion had  been  pressed  by  us. 

But  although  we  are  disposed  to  abstain  from  the 
fruitless  measure  of  urcing  such  reconsideration,  we 
think  it  proper  to  reply,  briefly,  to  the  objections  which 
the  message  contains,  and,  in  so  doing,  to  explain  and 
justify  the  grounds  on  which  the  act  was  originated  in 
this  branch  of  the  legislature. 

We  are  strongly  impressed  with  the  opinion,  that 
there  is  such  a  trait  of  resemblance  between  the  pre- 
sent and  former  war,  and  in  the  opposition  to  both,  as 
to  call  for  decided  measures,  similar  to  those  that  were 
in  the  revolutionary  contest  deemed  to  be  necessary, 
and  found  to  be  effectual. 

We  are  now  as  we  were  then,  in  a  critical  and  ardu- 
ous situation.  We  are  now  struggling  not  to  gain  but 
to  preserve  our  independence,  and  we  are  now  assail- 
ed by  the  same  powerful  enemy  without,  and  threat- 
ened, as  we  then  were,  by  traitorous  combinations  and 
conspiracies  within. 

Looking  at  the  preamble  to  the  act  in  question,  we 
see  that  the  clemency  of  the  general  government  has 
not  had  the  desired  effect,  of  reclaiming  such  of  its 
inhabitants  as  are  inimical  to  its  freedom,  from  their 
evil  practices,  but  that,  still  pursuing  their  dark  and 
crimmal  designs,  they  continue  to  enco^irage  and  pro- 
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mote  the  operations  of  our  enemies.  And  looking 
at  the  recent  transactions,  we  may  say  that  every 
hope  of  uniting  to  the  interest  of  their  country  the  af- 
fections of  these,  its  unnatural  and  implacable  ene- 
mies, is  extinguished. 

But  although  every  hope  of  a  union,  arising  from 
sentiments  which  ought  to  actuate  them,  may  fail,  it 
does  not  follow  that  the  vigilance  of  government  should 
cease ;  but  a  stronger  motive  arises  for  suppressing, 
by  the  provisions  of  law,  these  crimes  and  misdemean- 
ors, and  that  growth  of  torryism,  which  mi^t 
otherwise  impede  the  operations  of  the  just  war  in 
which  we  are  engaged,  and  in  future  endanger  our 
freedom  and  independence.  The  act  of  1777,  made 
punishable,  the  offence  of  levying  war  against  the 
U  nited  States,  or  any  of  them ;  of  adhering  to  any 
person  bearing  arms,'  or  eniployed  in  the  service  of 
Great  Britain,  against  the  United  States,  or  any  of 
them,  or  affording  them  aid  or  comfort,  or  giving  them 
inteligence  of  warlike  preparations. 

It  provided  for  the  offence  of  corruptly  or  seditious- 
ly persuading  or  enticing  any  of  the  inhabitants  to  re- 
turn to,  or  acknowledge  any  dependence  on  Great 
Britain. 

It  provided  for  the  offence  of  persuading,  exciting 
by  word,  deed,  writing,  printing,  or  other  act,  the  in- 
habitants to  resist  the  government,  or  in  any  manner 
obstructing,  by  force,  the  execution  of  any  of  the  laivs. 

It  made  punishable  the  offence  of  advisedly  and 
maliciously  dissuading  and  discouraging  persons  from 
enlisting  or  engaging  in  the  army  or  the  navy  of  the 
United  States,  an  offence  striking  deeply  at  our  safety, 
and  which  there  is  too  much  reason  to  believe,  has 
been  in  this  state  committed  with  impunity. 

The  act  provided  also  for  the  offence  of  seditiously 
endeavouring  to  support  or  justify  the  measures  taken 
by  the  King  and  Parliament  of  Great  Britain  against 
the  United  States,  or  any  of  them.  And  it  is  needless 
to  call  to  your  recollection,  the  many  and  flagrant  in- 
stances of  the  like  offence,  in  regard  to  the  measures 
which  are  now  taken  by  that  government. 

We  believe  that  many  of  our  citizens  during  the 
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last  summer,  ndiile  a  British  Ibrce  was  in  the  Chesa- 
peake supplied  them*  with  provisions,  so  as  to  enable 
them  to  continue  within  the  limits  of  this  state,  burn- 
ing our  towns  and  desolating  our  country.  We  believe 
there  have  been  instances  of  combinations  of  our  citi* 
zens  for  the  purpose  of  preventing  resistance. 

And,  if  reliance  is  to  be  placed  in  the  official  ac- 
count of  Admiral  Cockbum,  a  deputation  was  sent 
frMi  one  of  our  towns,  assuring  him  that  no  resistance 
would  be  made  if  his  forces  should  make  a  descent  on 
them. 

Upon  the  same  principle  of  clogging  the  operations 
of  the  war,  on  our  part,  endeavouiinave  been  made  to 
dissuade  our  citizens  from  loaning  money  to  the  Uni- 
ted States,  and  to  prevent  the  banks  from  affording  a 
similar  aid. 

Our  predecessors  in  the  revolutionary  war  ever 
were  wise,  faithful  and  vigilant — whilst  bravely  com- 
bating open  force,  they  kept  an  eye  upon  insidious 
treason  and. .  machinations  ;  surrounded  by  dangers 
nearly  equal,  it  behoves  us  to  ojKcrt  our  wisdom  and 

f>recaution,  and  to  emulate  them  in  fidelity  and  watch- 
illness. 

The  act,  which  it  was  proposed  to  revive,  raised  the 
arm  of  the  law  against  the  guilty  only.  It  held  no 
terror  to  the  innocent,  and  its  provisions  were  to  be 
in  force  so  far  only^  as  they  were  compatable  with  the 
law  and  constitution  of  the  U.  States,  and  of  this  state ; 
and  there  might  be  exigencies  in  which,  for  the  public 
safety,  it  would  be  proper  to  suspend  the  act,  of  hab- 
eas carpus. 

Although  in  the  title  of  the  act  of  1777,  its  object 
was  in  part  to  suppress  the  growth  of  toryism,  which 
its  framers  might  hav^  considered  as  likely  to  produce 
the  crimes  of  treason  and  sedition,  toryism  itself  was 
Hot  therein  stated  as  a  crime,  and  it  is,  therefore, 
deemed  unnecessary  to  examine  critically  the  mean- 
ing or  derivation  of  the  word.  If  not  accurately  de- 
fined during  the  revolution,  it  was^then  well  and  clear- 
Iv  understood;  and  to  those  who  remember  those 
days  that  tried  men's  souls,  it  will  be  sufficient  for  us 
to  state  our  belief,  that  it  is  the  same  thing  now  that 
V9I.V.—N0.XX.         3Q 

Digitized  by  VjOOQ IC 


484 

it  was  then-^unlesS;  indeed,  that  it  now  appears  with 
bolder  front,  and  calls  more  imperiously  for  the  re- 
straining power  of  the  law — and  if  the  voice  of  a  large 
proportion  of  the  people  has  been  raised  in  strong 
terms  aeainst  it,  let  the  blame  rest  on  those  whose 
conduct  has  called  for  such  indignant  expression. 

To  the  veterans  of  the  revolutionary  army,  and  to 
the  patriots  of  that  day,  we  are  ready  to  express,  as 
we  feel,  our  respect  and  regard  for  their  services- — 
But  in  looking  to  the  past,  we  must  not  be  blind  to 
the  present  time  ;  and  it  was  in  vain  that  the  fabric 
of  our  independence  was  raised,  if  its  authors  now 
shrink  from  its  support,  or  lend  their  efforts  towanb 
its  destruction. 

We  have  then  stated  our  sentiments  on  this  bill ; 
and  without  sending  it  back,  at  this  late  period,  we 
shall  leave  the  people  to  judge  of  the  correctness  of 
its  adoption  by  us,  and  its  rejection  by  your  body. 

By  Order, 

T.  ROGERS,  Ckrk. 

By  the  House  of  Delegates^  January^  Qlj  1814. 

Gentlemen  of  the  Senate, 

On  Saturday  evening  the  house  rejected  a  bill, 
which  originated  in  your  body  to  revive  an  old  act  erf 
1 777,  for  the  "  punishment  of  certain  crimes  and  misde- 
meanors, and  to  prevent  the  growth  of  toryism,'^— 
The  reasons  of  this  house  for  rejecting  the  bill,  were 
explicitly  stated  in  a  message  which  accompanied  its 
return  to  the  senate.  This  mornine  we  informed 
your  body,  that  we  should  be  prepared  to  adjourn  this 
evening ;  and  early  to  night  we  received  an  answer 
from  you,  stating  that  you  would  be  ready  to  close 
the  session  at  8  o'clock.  More  than  two  hours  have 
now  elapsed  since  the  hour  you  thus  fixed  upon  ;  and 
at  this  moment,  when  we  were  excepting,  and  have 
been  impatiently  waiting  to  be  apprised  of  .your  im- 
mediate readiness  to  receive  the  governor  for  the  pur- 
pose of  signing  and  sealing  the  laws,  we  have  receiv- 
ed an  elaborate  messs^e  from  you  urging  the  motives 
and  considerations  which  have  actuated  the  senate 
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in  holding  up  ^o  popular  view  the  charge  of  toryism 
against  those  who  do  not  implicitly  beUeve  in  the  wis- 
dom and  virtue  of  the  present  war,  and  the  immacu- 
late infallibility  of  the  rulers  by  whom  it  was  wickedly 
declared,  and  has  been  wretchedly  conducted. — Si- 
lence, perhaps,  would  best  express  the  only  sentiment 
your  message  is  calculated  to  excite  ;  and  we  should 
certainly  feel  it  an  idle  waste  of  time,  to  postpone  the 
adjournment  of  the  session  for  the  mere  purpose  of  re- 
pelling insinuations,  which  are  equally  stale  and  ab- 
surd, unfounded  and  disreputable. 

It  is  not  for  us  to  say,  what  personal  knowledge  the 
senate  may  have  of  the  principles  of  toryism,  or  those 
traitorous  combinations  and  conspiracies  which  they 
have  imputed  to  the  present  time — Our  own  associa- 
tions have  never  led  us  into  discoveries  of  that  nature; 
and  the  only  serious  accusations  we  have  seen  pub- 
lished to  the  world,  have  been,  not  against  the  oppo- 
nents of  this  pernicious  war,  but  against  persons  who 
have  been  among  the  foremost  in  the  clamorous  ranks 
that  have  so  often  pledged,  "  their  lives jfortunesy  and 
sacred  honoursy^  in  support  of  that  war.  In  conclu- 
sion, we  cannot  refrain  from  remarking,  that  there  is 
one  section  in  the  old  law,  proposed  by  the  senate  to 
be  revived,  which  might  suggest  a  strong  motive  of 
generous  forbearance  to  us  against  the  passage  of  the 
bill.  That  section  would  authorize  the  governor  and 
council,  at  their  discretion,  to  cause  the  arrest  of  any 
persons  liable  to  suspicion,  it  would  be  painful  to  us 
to  perceive  the  authors  of  any  penal  statute,  or  their 
friends  liable  perhaps  to  become  the  first  among  its 
victims. 

By  order, 

U.  S.  REID,  Clerk. 
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Habeas  Carpus. 

Annapolis,  26th  January,  1814. 

In  the  house  of  delegates  Mn  John  Hanson  Thomas^ 
moved  for  leave  to  bring  m  a  bill  entitled  ^^  an  act 
declaratory  of  the  law  on  returns  to  i*rits  of  Habeas 
CorptiSy  and  for  the  better  protection  of  the  liberty  of 
the  citizen." 

Mr.  Thomas  explained  the  reasons  and  subject  of 
his  motion  by  entering  into  a  statement  of  a  case, 
which  had  occurred  under  his  immediate  observatio% 
^ere  it  had  been  judicially  decided,  that  on  the  ne- 
turn  by  the  officer  to  a  writ  (k  Habeas  Corpus^  the  par- 
ty complaining  of  illegal  restraint  could  not  be  allowed 
to  controvert  the  truth  of  such  return,  or  plead  any 
matter  repugnant  thereto.    It  was  the  case  of  a  citi- 
zen of  Frederic  County,  of  the  most  respectable  con- 
nections, who  had  been  seized  by  a  military  recrnit- 
ing  party  under  pretence  of  enlistment,  and  who  was 
prepared  with  his  affidavits  and  his  witnesses  before 
the  Judge  to  prove  that  at  the  time  of  the  pretended 
enlistment  he  was  in  a  state  of  intoxication  in  a  coun- 
try tavern,  that  in  this  situation  an  attempt  had  been 
made  to  impose  the  bounty  money  on  him,  which  he 
immediately  spurned  at,  that  he  did  no  act  whatever 
by  which  he  could  be  considered  as  having  enUsted, 
but  on  the  contrary  had  indignantly  refused  smd  threat- 
ened the  party  by  whom  the  overture  was   made  to 
him,  and  that  in  fact  he  was  not  in  a  condition  at  the 
time  to  make  a  valid  contract  or  to  enter  into  a  bind- 
ing engagement ;  but  that  yet  he  had  notwithstand- 
ing been  advertised  as  a  deserter  from  the  United 
States  army,  and  was  now  under  military  arrest. 

Mr.  Thomas  stated,  that  upon  the  offer  to  prove 
these  facts,  the  Judge  had  suggested  to  the  officer, 
whether  he  could  not  alter  his  return  so  as  to  alledge 
positively  that  the  enlistment  had  been  regularly  and 
fairly  made  ;  that  the  officer,  (who  could  know  nothinjf 
of  the  circumstances  but  from  his  Sergeant,)  immedi- 
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atety  altered  his  retum,  making  the  averment  as  sug-  , 
gested^andthatitwas  then  determined  by  the  Jud^e, 
that  he  could  receire  no  evidence  to  contradict  the 
return  or  to  show  the  circumstances  under  which  the 
alledged  enlistment  had  taken  place. 

Mr.  Thomas  said,  that  it  was  but  fair  to  observe 
that  this  judicial  construction  had  been  given  as  it  was 
understood  in  conformity  with  the  terms  of  an  English 
authority,  to  which  he  would  refer  the  house.  {Bacon^s 
AbridgmenL  Title  Habeas  corpus.) — He  did  not  mean^ 
Qow  to  trouble  the  house  bv  examining  the  authority 
thus  adduced,  or  its  applicability  to  the  question 
which  arose  in  this  case.  The  law  had  been  fully 
and  very  ably  argued  by  a  gentleman  of  eminent  dis* 
tinction  in  his  profession,  with  whom  he  had  been  as- 
fiociated  as  counsel  for  the  prisoner.  But  it  was  ruled, 
that  the  return  of -the  officer  was  conclusive,  and  the 
party  complaining  was  accordingly  remanded  into 
custody.  An  attempt  was  afterwards  made  by  his 
counsel  to  relieve  him  by  resorting  to  the  old  English 
writ  De  hamine  replegiandiK  The  court,  to  which  it 
was  returned,  on  motion  to  quash,  had  decided  that 
this  writ  was  not  an  available  remedy  in  this  state,  and 
'  the  matter  was  now  depending  in  the  Court  of  Ap- 
peals. 

It  will  be  perceived,  said  Mr.  Thomas,  if  the  law  on 
returns  to  writs  of  habeas  corpus  really  be  as  was  here 
decided,  the  party  aggrieved  may  in  every  instance 
be  deprived  of  the  opportunity  of  having  the  circum- 
stances of  his  arrest  investigated,  and  he  can  obtain  no 
relief,  and  no  sort  of  redress,  but  the  very  uncertain 
and  inadequate  damages  to  be  recovered  in  an  action 
for  false  imprisonment.  If  this  be  law  our  liberties  are 
at  the  mercy  or  upon  the  word  of  every  petty  military 
tyrant  in  the  country ;  and  no  man's  person  has  any 
other  security  from  despotic  violence,  but  the  strength 
of  his  own  nerves  and  the  vigor  of  his  spirit.  ITie 
great  writ  of  habeas  corpus^  the  pride  of  our  ancestors, 
and  the  boasted  bulwark  of  the  'freedom  they  trans- 
mitted to  us,  is  reduced  to  an^unsubstantial  form,  alto- 
gether ineffectual  for  the  security  of  that  freedom  ;  or 
may  become  the  treacherous  instrument  of  its  destruc- 
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tion  by  occasioning  a  s<»rt  of  constructive  legal  sane* 
tion  to  uncolorable  acts  of  usurpation^  In  the  present 
situation  and  prospects  of  the  counti^  he  deemed  it  a 
matter  of  the  first  importance,  and  it  was  hirii  time, 
that  the  legislature  should  declare  that  such  is  not 
and  shall  not  be  the  law  in  this  free  state ;  and  th^ 
a  timely  provision  should  be  made  against  the  evils 
and  abuses^  that  must  be  expected  to  grow  out  of  a 
doctrine,  which  subjected  the  common  ri^ts  of  free- 
men to  the  most  precarious  and  arbitrary  tenure.  In 
a  season  of  war  and  public  difficulty  like  the  present, 
the  purposes  of  military  convenience  are  not  unfire- 
quently  incompatible  with  the  principles  of  civil  li- 
berty ;  at  such  a  moment  the  encroachments  of  power 
ought,  therefore,  to  be  most  carefully  guarded  against; 
and  the  privileges  of  the  citizen  should  be  vigtIantJy 
and  sacredly  protected,  as  well  against  sinister  artifice 
as  against  open  force,  by  the  faithful  providei»:e  of  the 
legislature,  as  constitutional  guardians  of  the  safety  and 
happiness  of  the  people,  &c. 

Having  concluded  his  remarks,  which  were  extend- 
ed to  considerable  length,  on  the  interesting  topics 
which  the  subject  naturally  presented,  leave  was  given 
to  bring  in  the  bill ;  and  Messrs.  Thomas,  Bayly,  and 
Maulsby,  were  appointed^  committee  for  that  purpose. 

Mr.  Thomas  from  the  committee  reported  the  fol* 
lowing  bill,  which  was  read  the  first  and  second  time* 
by  a  special  order,  and  passed.  Having  received  the 
assent  of  the  Senate  on  the  last  day  ofthe  session,  it 
is  now  a  law  of  the  State,  and  is  published  for  the  in- 
formation of  the  citizens. 

An  act  declaratory  ofthe  law  on  retumJs  to  writs  of  Hab- 
eas Cm^tiSy  and  for  the  better  protection  ofthe  liberty 
ofthe  citizen. 

Be  it  enacted  by  the  General  Assembly  of  Maryland^ 
That  it  is  of  right,  and  shall  in  all  cases  be  competent 
for  the  party  complaining  of  illegal  detention  or  con- 
finement, in  whose  behalf  a  writ  of  habeas  corpus  hath 
been  issued  by  the  proper  court.  Chancellor,  Chief 
Justice,  or  other  Judge,  already  authorized  by  law  to 
issue  the  same^  either  during  the  sitting  of  the  court 
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or  in  vacation  time,  on  return  of  said  writ  made  by 
the  officer  or  other  person  to  whom  it  hath  been  di- 
rected, to  coritrovert  by  himself  or  his  counsel  the 
truth  of  such  return,  or  to  plead  any  matter  repugnant 
thereto,  or  to  ^void  the  effect  thereof;  whereby  it  may 
appear  from  the  circumstances  to  be  proved,  that 
tnere  is  not  a  sufficient  legal  cause  for  such  detention 
or  confinement.  ' 

'And  be  it  enacted^  That  it  shall  be  the  duty  of  the 
said  court,  chancellor,  chief  justice,  or  other  judge,  on 
application  in  behalf  of  the  party  complaining,  or  the 
officer  or  other  person  making  the  return,  to  issue  sub- 
pcena  or  subpoena  duces  tecum  and  process  of  attachment 
if  requisite,  returnable  at  the  day  and  place,  and  in 
the  manner  therein  directed,  to  be  served  by  the  sheriff 
of  the  county  or  his  deputy,  and  to  be  enforced  as 
the  like  process  may  now  be  enforced  in  courts  of 
law,  in  oixler  to  compel  the  attendance  of  witnesses, 
whose  testimony  it  may  appear  on  affidavit  or  other 
reasonable  cause  shown  is  necessary  for  the  purpose 
of  proving  all  the  circumstances  of  the  detention  or 
confinement  aforesaid,*  whereby  such  court,  chancellor, 
chief  justice  or  other  judge  may  be  enabled  truly  and 

{"ustly  to  decide  and  determine  whether  there  is  any 
egal  wanant  or  authority  therefor,  or  whether  the  par- 
ty restrained  of  his  liberty  shall  not  be  forthwith  releas- 
ed and  discharged. 


SUPREME  COURT  OF  U.  STATES. 
Bank  of  Columbia^ 

V. 

Patterson's  Adm^or. 
By  the  Court.  Several  exceptions  have  been  taken 
to  the  opinion  of  the  court  below,  which  will  be 
considered  in  the  order  in  which  the  objections  aris- 
ing out  of  them  have  been  presented  to  us.  We  are 
sorry  to  say,  that  the  practice  of  filing  numerous  bills 
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of  exceptions  is  very  inconvenient,  for  all  the  points  q£ 
law  might  be  brou^t  befcH^  the  court  in  a  sic^e  bili, 
with  a  simplicity  livhich  virould  reGeve  the  bar  and  the 
bench  from  very  unnecessary  embarrassment     As  the 
argument  on  the  Grst  exception  has  proceeded  upon 
the  ground,  that  the  agreement  of  1804j  was  complete* 
ly  executed  and  performed,  and  the  objection  relates 
only  to  a  supposed  mistake  in  the  form  o(  the  declara- 
tion;  it  will  at  present  be  considered  in  this  view,  and 
we  take  it  to  be  incontrovertably  settled,  that  inde- 
bitatps  assumpsit  will  he,  to  recover  the^  stipulated 
price  due  on  a  special  contract,  not  under  seal,  where 
the  contract  has  been  completely  executed,  and  that 
it  is  not  in  such  case  necessary  to  declare  upon  the 
special  agreement — Gordon  v.  Martin,  Fltz  G.  SOS  j 
Mason  v.  Price,  4  East.  147;  Cook  v.  Munstone  4 
Bos.  and  Pull.  361 ;  Clark  v.  Gray  6  East-  664. 669- 
2  Saund.  350,  note  2.-T-la  the  case  befor^e  the  court, 
we  have  no  doubt  that  indebitatus  assumpsit  was  a 
proper  form  of  action  to  recover,  as  well  for  the  woA 
done  under  the  contract  of  1804,  as  for  the  extra  work. 
It  may,  therefore,  safely  be  adqnitted,  (as  is  contend* 
ed  by  the  plaintiff  in  error,)  that  where  there  is  a  spe- 
cial agreement  for  building  a  house,  and  some  altera- 
tions or  additions  are  made,  the  special  agreement 
shall  notwithstanding  be  considered  as  sul^ting  so 
far  as  it  can  be  traced.    Pepper  v.  Burland,  Pes^e^ 
Rep.  103.     The  first  exception,  therefore,    wholly 
fails- 

Under  the  second  exception  the  plaintiff  in  error  has 
made  various,  objections. 

1.  The  first  is,  that  though  a  promise  would  be  im- 
plied by  law  for  the  extra  work  s^ainst  the  corporation, 
yet  that  such  promise  was  extinguished  by  operation 
of  law,  by  the  provisions  of  the  sealed  contract  of  1807. 

It  is  yndoubtedly  true,  that  a  Security  under  seal 
cxtingubhes  a  simple  contract  debt ;  because  it  is  of 
a  higlier  nature,  Cro.  Can  418  Ravm.  449,  2  Jones, 
158.  1  Bvirr.  9. 5  Com.  Dig.  Plead.  2  G.  12.  but  this 
effect  never  h^  been  attributed  to  a  sealed  instrument 
which  merely  recognizes  an  existing  debt,  and  pro- 
vides a  mode  to  ascertain  its  amount  and  liquidation- 
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At  most  the  sealed  agreement  of  1807,  could  not  be 
construed  to  extend  bej^ond  this  import,  te  no  sense 
could  it  be  considered  as  a  higher  security  for  the  mo- 
ney originally  due — ^this  objectipn,  therefore,  cannot 
prevail,  even  supposing  that  the  agreement  were ,  the 
deed  of  the  corporation. 

2.  A  second  objection  is,  that  the  special  agree- 
ments connected  with  the  certificates  of  admeasure- 
ment were  inadmissible  evidence  under  the  general 
counts,  and  could  be  admissible  only  under  counts 
formed  on  the  special  agreements. 

To  this  objection  an  answer  has  already  in  part 
been  given,  and  we  would  further  observe  that  if  the 
agreements  connected  with  the  admeasurements, 
were  the  means  of  ascertaining  the  value  of  the  work, 
the  evidence  was  pertinent  under  every  count.  2 
Saund.  122.  note  2.  And  if  the  certificates  of  admea- 
surement were  of  the  nature  of  an  award^  they  were 
clearly  admissible  under  the  insimul  computassent 
count.  Keen  v.  Butshore,  1  Esp.  Rep.  194. 

Another  objection  is,  that  as  the  agreement  of  1807 
is  sealed  and  is  connected  by  reference  with  the  prior 
agreement,  they  are  to  be  construed  as  one  sealed  in- 
strument— and  assumpsit  will  not  lie  upon  an  instni- 
ment  under  seal. 

The  foundation  of  this  objection  utterly  faib,  for  the 
agreement  is  not  under  the  seal  of  the  corporation, 
but  the  seals  of  the  committee :  and,  if  it  were  other- 
wise, it  is  too  plain  for  argument,  that  the  original 
agreement  was  not  extinguished,  but  referred  to  as 
a  subsbting  agreement.  It  is  quite  impossible  to  con- 
tend that  the  mere  recital  of  a  prior,  in  a  later  agree- 
ment, after  it  has  been  executed,  extinguishes  the  for- 
mer. 

Two  other  objections  are  made  under  this  exception, 
but  as  they  are  answered  in  the  preceding  observa- 
tions, it  is  unnecessary  to  notice  them  farther. 

Under  the  third  exception,  the  only  objections  reH- 
ed  on  are  in  principle  tne  same  as  the  objections  urg- 
ed under  the  former  exceptions,  and  they  admit  the 
6am e  answers. 

The  case  has  thus  been  considered  all  along  as 

Vol  v.— No.  XX.        3R 
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though  the  contracts  were  made  between  the  plain- 
tiff's administrator  and  the  corporation,  and  indeed 
some,  points  in  the  argument  nave  proceeded  upon 
this  ground.     It  is  ve/y  dear,  however,  that  neither 
the  first  nor  second  agreements  were  made  by  the  cor- 
poration, but  by  the  committee  in  their  own  names ; 
in  consideration  of  the  work  being  done,  the  commit- 
tee, and  not  the  corporation,  personally  and  expressly 
agree  to  pay  the  stipulated  price.    A  question  has, 
therefore,  occured,  how  far  the  corporation  were  capa- 
ble of  contracting,  except  under  their  corporate  s«ftl; 
and  if  it  were  capable,  as  no  special  agreement  is  found 
in  the  case,  how  far  the  facts  proved  show  an  ex- 
press, or  an  implied  contract  on  the  part  of  the  cor- 
poration.    Anciently  it  seems  to  have  been  held  that 
corporations  could  not  do  any  thing  without  deed.  13 
H.  VIII.  12.  4  H.  VII.  6.  7  H.  VIII.  9.  afterwards  l\ie 
rule  seems  to  have  been  relaxed,  and  they  were  forcon- 
veniency's  sake  permitted  to  act  in  ordinary  matteiB 
without  deed,  so  as  to  retain  a  servant,  cook  or  butler; 
Plowd.  91,  6. 2  Saund.  305.  and  gradually  this  relax- 
ation widened  to  embrace  other  objects,  Bro.  Corp.  51. 
3  Salk.  191.  3  Lev.  107.  Moore,  612.    At  length  it 
seems  to  have  been  established,  that  though  thej 
could  not  contract  directly,  except  under  their  corpo- 
rate seal,  yet  they  might  by  mere  vote  or  other  corpo- 
rate act,  not  under  their  corporate  seal,  appoint  an  agent^ 
whose  acts  and  contracts  within  the  scope  of  his  au- 
thority, would  be  binding  on  the  corporation.  Rex.  r. 
Bi^,  3.  P.  W.  419.     And  courts  of  equity  in  this  re- 
spect seeming  to  follow  the  law  have  decreed  a  spe- 
cific performance  of  an  agreement  made  by  a  major 
part  of  a  corporation  and  entered  in  the  corporatioa 
books,    although  not   under   the  corporate   seal — 1 
Fonb.  296.   note  (O) — the  sole  ground  upon  which 
such  an  agreement  can  be  enforced,  must  be  the  ca- 
pacity of  the  corporation  to  make  an  unsealed  con- 
tract. 

.  As  it  is  conceded  in  the  present  case,  that  the  com- 
mittee were  fully  authorized  to  make  agreements, 
there  could  be  then  no  doubt  that  a  contract  made  1^ 
them  in  the  name  of  the  corporation  and  not  in  their 
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9wn  names,  would  have  been  binding  on  the  corpo- 
ration. As,  however,  the  committee  did  not  so  con- 
tract, if  the  principles  of  law  on  this  subject  stopped 
here,  there  would  be  no  remedy  for  the  plaintiff  ex- 
cept against  the  committee. 

The  technical  doctrine  that  a  corporation  could  not 
contract,  except  under  its  seal,  or  in  other  words,  could 
not  make  a  promise^  if  it  ever  had  been  fully  set*- 
tied,  must  have  been  productive  of  great  mischiefs  ; 
indeed  as  soon  as  the  doctrine  was  establi^ed,  that 
its  regularly  appointed  agent,  could  contract  in  their 
name  without  seal,  it  was  impossible  to  support  it,  for 
otherwise  the  party  who  tnisted  such  contract,  would 
be  without  remedy  against  the  corporation :  accord- 
ingly it  would  seem  to  be  a  sound  rule  of  law,  that 
wherever  a  corporation  is  acting  within  the  scope  of 
the  legitimate  purposes  of  its  institution,  all  parol  con- 
tracts made  by  its  authorized  agents  are  express  prom- 
ises of  the  corporation :  and  all  duties  imposed  on 
them  by  law  and  all  benefits  confered  at  their  request, 
raise  implied  promises,  for  the  enforcement  of  which 
aja  action  may  well  lie :  and  it  seems  to  the  court,  that 
adjudged  cases  fully  support  the  position — ^Bank  of 
England  v.  Moffat.  3  Bro.  Chan.  Rep.  362. ;  Rex  v. 
Bank  of  England,  Dougl.  624.  and  note  ibidem ;  Gray 
r.  Portland  Bank,  3  Mass.  Rep.  364— Worcester 
Turnpike  Corporation'  v.  Willard,  5  Mass.  Rep.  80. ; 
Gilmore  v.  Pope,  6  Mass.  Rep.  491.;  Andover  and 
Medford  turnpike  Corporation  v.  Gould,  6,  Mass.  Rep. 
40.  In  the  case  before* thp  court,  these  principles  as- 
sume a  peculiar  importance,  the  act  incorporating  the 
Bank  of  Columbia  fact  of  Maryland  1793,  c.  30.) 
contains  no  express  provision  authorizing  the  corpora^ 
tion  to  make  contracts,  and  it  follows  that  upon  princi- 
ples of  the  common  law,  it  might  contract  under  its 
corporate  seal.  No  power  is  directly  given  to  issue 
notes,  not  under  seal.  The  corporation  is  made  capa- 
ble, to  have,  purchase,  receive,  enjoy,  and  retain 
lands,  tenements,  hereditaments,  goods,  chattels  and 
effects  of  what  kind,  nature,  or  quality  soevier,  and  the 
same  to  sell,  grant,  demise,  alien  at  dispose  of,  and  fte 
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board  of  directors  are  authorized  to  detenmae  die 
maimer  of  doing  business,  and  the  rules  and  forms  to 
be  pursued,  to  appoint  and  pay  the  various  officers  and 
dispose  of  the  money  or  crcMcUt  of  the  Bank  in  the  com- 
mon course  of  Banking,  for  the  interest  and  benefit  of 
the  proprietors.  Unless,  therefore,  a  corporation^  not 
expressly  authorized,  may  make  a  promise,  it  nught 
be  a  senous  question  how  far  the  Bank  notesof  ub 
Bank  were  legally  binding  upon  the  corporation,  and 
how  far  a  depositor  inthelSank  could  possess  a  legal 
remedy  for  his  property,  confided  to  the  good  faith  of 
the  corporation — In  respect  to  insurance  companies 
also,  it  would  be  a  difficult  question  to  decide  whether 
the  law  would  enable  the  party  to  recover  back  a  pre- 
mium^ the  consideration  for  which  had  totally  Med: 
Public  policy,  therefore,  as  well  as  law,  in  die  judg- 
ment of  the  court  fully  justify  the  doctrine  which  we 
have  endeavoured  to  estabhsh ;  indeed  the  opposite 
doctrine,  if  it  were  yielded  to,  is  so  purely  tecnnical, 
that  it  could  answer  no  salutary  purpose,  and  would 
almost  universally  contravene  the  public  convenience. 
Where  authorities  do  not  irresistibly  require  an  acqui* 
escence  in  such  technical  niceties,  the  court  feel  no 
disposition  to  extend  their  influence. 

Let  us  now  consider  what  is  the  evidence  in  this 
case,  from  which  the  jury  might  legally  infer  an  ex- 
press or  an  implied  promise  of  the  corporation  ;  the 
contracts  were  for  the  exclusive  use  and  benefit  of  the 
corporation,  and  made  by  their  agents  for  purposes 
autnorized  by  their  charter,  the  corporation  proceed 
on  the  faith  of  those  contracts,  to  pay  money  from 
time  to  time  to  the  plaintiff's  intestate.  Although 
then  an  action  might  have  laid  against  the  committee 

EersonaHy  upon  their  express  contract^  yet  as  the  whole 
enefit  resulted  to  the  Corporation,  it  seems  to  the 
court,  that  from  this  evidence  the  jury  might  legally 
infer,  that  the  corporation  had  adopted  the  contracts 
of  the  committee  and  had  voted  to  pay  the  whole 
sum  which  should  become  due  under  the  contracts, 
and  that  the  plaintifl^s  intestate  had  accepted  their 
engagement :  as  to  the  extra  work,  respecting  which 
there  was  no  specific  agreement,  the  evidence  was  yet 
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more  strong  to  bind  the  corporation.  In  every  way 
of  considering  the  case,  it  appears  to  the  court  that 
there  was  no  error  in  the  court  below,  and  that  the 
judgment  ought  to  be  afiirmed. 


VERMONT  LEGISLATURE. 
UtCOVJiVIL. 

Report  of  Committee. 
To  His  Excellency  the  Governor  and  the  Honourable 

Council^  now  in  session. 

Your  Committee,  to  whom  was  referred  the  follow- 
ing questions,  proposed  by  His  Excellency '^  Can 

the  militia  when  in  the  actual  service  of  the  United  States^ 
be  lawfully  commanded  by  any  officers  but  such  as  are 
appointed  by  this  state  except  by  the  President  of  the 
United'States?^' 

REPORT. 

That  the  Constitution  of  the  United  States,  article 
1.  section  8.  declares,  "That  Congress  shall  have 
power  to  provide  for  calling  forth  the  militia  to  exe- 
cute the  laws  of  the  union,  suppress  insurrection  and 
repel  invasion.  To  provide  for  organizing,  armine 
and  disciplining  the  militia  and  for  governing  such 
part  of  them  as  may  be  emploved  in  the  service  of 
the  United  States,  reserving  to  the  States  respectively 
the  appointment  of  the  officers  and  the  autnority  of 
training  the  militia,  according  to  the  discipline  pre- 
scribed by  congress."  In  article  12.  section  2.  "  The 
president  shall  be  commander  in  chief  of  the  army 
and  navy  of  the  United  States,  and  of  the  militia  of 
the  several  states  when  called  into  the  actual  service 
of  the  U.  States-" 

It  is  the  opinion  of  your  committee  that  the  different 
clauses  quoted  from  the  federal  constitution,  should 
receive  a  construction  so  as  to  render  one  clause  con- 
sistent with  another — The  president  may,  undoubted- 
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ly,  command  the  army  and  navy  of  the  U.  States,  by 
officers  lawfully  commissioned  by  himself;  but  he  can- 
not so  command  the  militia  of  the  state  when  called 
into  the  actual  service  of  the  United  States  ;  for  the 
appointment  of  their  officers  is  a  right  reserved  "to 
the  states  respectively."  If,  therefore,  the  president 
would  command  the  militia,  when  iii  the  actual  ser- 
vice of  the  United  States,  he  must  do  it  in  person  or 
exercise  his  command  over  them  by  officers  appointed 
by  the  states.  The  Congress  have  power  to  provide 
for  organizing  and  disciplining  the  militia,  and  govern- 
ing such  part  of  them,  as  may  be  employed  in  the  ser- 
vice of  the  United  States  ;  but  to  construe  this  act  ss 
a  constitutional  right  of  placing  the  militia  under  the 
command  of  any  officer  not  m  the  militia,  except  the 
president,  would  render  nugatory  the  following  re- 
servation, that  is,  "  reserving  to  the  states  respectively 
the  appointment  of  the  officers,  and  authority  of  train- 
ing the  militia,  &c.  Your  committee  consider  this  an 
important  reservation  in  the  Federal  Constitution, 
favouring  the  sovereignty  of  the  state,  and  tending  to 
secure  the  rights  of  the  people.  It  is  not,  therefore, 
to  be  surrendered  to  the  general  government.  As 
well  might  the  officers  of  the  militia,  appointed  by  this 
state,  claim  the  right  to  command  tne  army  of  the 
United  States,  as  the  officers  of  the  army  of  the  Uni- 
ted States,  to  command  the  militia. — There  is  no 
constitutional  provision  for  either  to  claim  such  right  or 
to  exercise  such  command. 

WM.  CHAMBERLAIN, 
For  Committee. 
Montpelier^  Oct.  28,  1814. 
The  following  is  the  Resolution  adopted  hj  the  Hod. 
Council  in  compliance  with  the  preceding  report : 
"  Resolved^  That  it  is  the  opinion  of  the  council, 
that  it  is  not  made  the  dytv  of  his  Excellency,  by  the 
Constitution  of  the  United  States  to  put  the  detached 
militia  of  this  state,  when  in  the  actual  service  of  the 
United  States,  under  the  command  of  any  officer  com- 
missioned by   the  president ;  but  such  militia  are  to 
be  commanded  by  officers  appointed  by  the  state,  or 
by  the  president  in  person."    Adopted  unanimously. 
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Habeas  Corpus. 
SOUTH  CAROLINA, 
In  the  matter  of  Ephraim  Merritt. 

[>Miat  Constitutes  an  enlistment  in  the  Army  of  the  United  States.] 

NoTT,  J.  This  case  comes  before  me  on  a  Habeas 
Corpus  obtained  by  Ephraim  Merrit,  and  accepted 
by  the  defendants,  E.  D.  Dick  and  J.  L.  Rossau,  (the 
first  a  lieutenant  in  the  service  of  the  United -States, 
and  the  other  a  recruiting  Sergeant  under  him,)  and 
now  brought  on  by  consent.  The  object  of  the  peti- 
tioner is  to  be  released  from  the  custody  of  the  defend- 
ants, who  pretend  to  detain  him  as  an  enlisted  soldien 

There  is  no  such  contradiction  in  the  testimony  as 
to  create  any  difficulty  in  ascertaining  the  facts  in  the 
case  ;  and  no  such  difference  of  opinion  betwixt  the 
council  as  to  require  any  great  research  to  determine 
the  law  upon  the  subject. — It  is  agreed  that  an  enlist-* 
ment  is  a  contract  and  that  this  case  must  be  govern- 
ed by  the  rules  of  law  applicable  to  other  cases  of 
contract.     The  question  then  is,  whether  the  defend* 
ants  have  furnished  such  evidence  of  a  contract  as  will 
authorize  them  to  detain  the  petitioner  as  an  enlisted 
soldier.     To  constitute  a  contract,  it  is  necessary  that 
there  should  be  at  least  two  parties  ;  that  they  should 
be  able,  willing,  and  actually  assent  to  the  contract ; 
and  that  it  should  be  for  a  good  consideration.     The 
term  assent,  Mr.  Powell  says,  signifies  the  acquiescence 
of  the  mind  to  something  proposed  or  affirmed  ;  and 
involves  irt  consideration  ot  law,  first,  a  physical  pow- 
or  of  assenting  ;  secondly,  a  moral  power,  and  thirdly, 
a  deliberate  and  free  use  of  those  powers — Powell  on 
Con.  10.     In  another  page  he  says,  an  essential  ingre- 
dient of  every  contract  is,  that  it  be  entered  into  freely 
of  the  parties  own  accord.     Do.  370. 

Now  what  is  the  evidence  in  this  case.  The  pe- 
titioner swears,  that  a  proposition  being  made  to  him 
to  enlist,  he  absolutely  relused,  and  never  did  consent ; 
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that  the  money  which  it  is  pretended  he  received  as 
bounty,  he  took  only  to  look  at  it,  and  that  in  looking 
at  it,  it  fell  on  the  floor. — That  sergeant  Rossau  th^n 
insisted  upon  it  as  he  had  taken  we  money  he  had 
enlisted.  But  he  uniformly  persisted,  both  before  and 
after  that  he  would  not,  and  had  not  enlisted.  This 
affidavit  is  so  strong  that  the  council  for  defendant, 
seems  to  admit  that  if  it  is  true,  no  such  contract  was 
made  as  is  obligatory  on  Merrit.  But  it  is  said  that 
the  testimony  of  a  man  swearing  to  obtain  his  liberty, 
ought  not  to  prevail  against  the  oath  of  one  who  has  so 
little  interest  as  the  officers  has  in  thb  case.  My 
mind  is  not  prepared  to  admit  the  correctness  of  this 
opinion — I  am  not  prepared  to  say  that  a  man  by  wan- 
tonly seizing  upon  another  and  depriving  him  of  his 
liberty,  creates  such  an  interest  in  him  that  he  is  not 
to  be  believed,  or  that  by  such  an  outrage  the  aggres- 
sor has  so  changed  their  relative  situations  that  a  pre- 
ponderance is  to  be  given  to  his  oath.  Neither  am  I 
satisfied  that  a  mere  verbal  consent  to  enlist,  even 
though  accompanied  with  the  receipt  of  money,  w^gld 
authorize  an  officer  to  detain  a  man  who  should  in- 
stantly change  his  mind  and  declare,  (unoflatu  as  it 
were,)  that  he  would  not  enlist,  and  return  the^monej 
again.  I  should  doubt  very  much  whether  it  ought  to 
be  considered  that  '^.deliberate  and  free  exercise  of  the 
mind"  which  is  necessary  to  constitute  a  contract ; 
and  one  thing  I  am  sure  of,  such  a  construction  would 
open  a  door  to  monstrous  abuse  and  oppression,  and 
would  render  the  recruiting  service  extremely  unpop- 
ular and  odious,  which  ought  to  be  most  scrupulouslj 
guarded  against.  Hence  there  is  no  necessity  to  give 
an  opinion  on  these  points,  for  the  affidavit  of  Merrit 
is  certainly  to  be  taken  as  true  to  all  points  where  it 
is  not  contradicted,  and  in  all  its  essential  parts  it  is 
not  only  not  contradicted,  but  is  corroborated  by  the 
evidence  of  J.  H.  Fisher.  He  swears  that  Merrit  re- 
fused to  enlist  from  the  beginning :  that  Rossau  show- 
ed him  the  money,  said  it  was  United  States  money, 
and  told  him  if  he  took  it  and  looked  at  it,  or  words  to 
that  effect,  he  would  be  enlisted,  and  must  go  to*  the 
barracks ;  that  Merrit  said  he  would  look  at  it,  bot 
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would  not  take  it  as  bounty.  He,  Fisher,  then  step* 
ped  out,  and  was  absent  about  three  minutes,  and  when 
he  returned  Rossau  and  Merrit  was  enlisted,  but  Mer- 
rit  denied  it.  The  money  was  then  lying  on  the  floor ; 
one  of  the  sergeants  picked  it  up,  and  a  file  of  men 
took  Merrit  off.  Surely  there  is  not  yet  any  evidence 
of  a  contract.  ^  ^ 

Now  let  us  examine  the  evidence  on  the  other  side. 

Rossau  swears  that  he  told  Merrit  if  he  took  the 
money  he  should  consider  him  as  having  taken  the 
bounty  and  enlisted;  that  Merrit  did  take  it;  from 
whence  he  inferred  he  had  taken  it  as  a  bounty,  and 
was  fairly  enlisted.  He  admits  that  he  threw  the 
money  down,  and  that  one  of  the  party  picked  it  up, 
and  that  he  now  has  it.  He  does  not  deny  vyhat  is 
positively  sworn  on  the  other  side  both  by  Fisher  and 
Merrit,  that  at  the  time  Merrit  took  thq  money,  he 
aaid  he  would  look  at  it,  but  would  not  take  it  as  boun- 
ty, nor  does  he  pretend  that  Merrit  gave  any  express 
consent  to  enlist,  but  from  his  taking  the  money  he  in- 
ferred, that  it  was  his  intention,  although  he  expresslv 
declared  the  contrary.  And  the  declaration  of  Memt 
made  at  the  time,  being  a  part  of  the  res  gesia,  affords 
the  highest  evidence  of  the  view  with  which  he  took 
it.  Gibbqft  and  Neusome  swear  that  they  were  called 
by  Rossau,  to  come  and  see  him  enlist  Merrit,  that 
when  they   came  down  they  saw  Merrit  looking  ^t  a 

Siece  of  gold  in  the  hands  of  Rossau,  that  the  said 
lerrit  turned  over  the  piece  of  money  three  or  four 
times,  and  evinced  the  appearance  of  a  person  wishing 
to  enlist ;  that  Rossau  told  him  that  taking  that  piece 
of  money  from  his  hands  would  be  considered  as  tak- 
ing the  bounty  and  giving  his  assent  to  enlist  From 
these  circumstances,  they  infer  that  the  money  was 
taken  as  bounty,  although  Merrit  held  it  only  about  a 
minute.  They  do  not  pretend  that  Merrit  gave  any 
express  assent :  nor  do  they  deny  what  is  sworn  on 
the  other  side,  that  he  did  expressly  dissent. 

Here  the  evidence  closes  on  both  sides,  and  this 

is  all  the  evidence  on  which  Sergeant  Rossau  bottoms 

his  claim  to  seize  upon  the  person  of  a  citizen,  and 

drag  him  off  to  the  barracks  as  an  enlisted  soldier. 
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The  whole  ainoimts  to  this :  he  told  M^tit  if  be  took 
the  money  he  would  be  taking  the  bountj,  and  he 
would  be  enlisted.  He  did  tak^  the  moneys  and, 
therefore,  he  took  the  bounty  and  was  enlistra.  But 
the  questidn  is,  cfid  his  saying  so  make  it  so.  Is  the 
fiat  of  Sergeant  Rossau  to  be  the  law  by  which  the 
recruiting  service  is  to  be  ree^ulated.  Has  the  gold  of 
the  U.  States  a  charm  by  which  the  mere  handing  of 
it  converts  a  citizen  into  a  soldier,  or  is  a  doublooti  a 
magic  wand  in  the  hand  of  a  recruiting  officer,  by  the 
touch  of  wJHch  he  changes  a  thing  into  whatever  he 
pleases  ?  Suppose  Merrit  had  actually  enlisted,  and 
Seigeat  Rossau  had  offered  him  a  dollar  instead  of  a 
doublooh,  and  told  him  that  if  he  took  it  he  should 
consider  him  as  having  taken  it  at  the  price  of  Meen 
dolla^ ;  I  presume  it  would  not  be  contended  that 
haviijig  accepted  it  would  have  made  it  of  that  value, 
or  that  the  Sergeant  would  be  permitted  to  settle  his 
accounts  according  to  that  mode  of  calculation  ;*— and 
et  I  think  it  would  be  as  correct  logic  as  that  by  which 
le  pretends  to  hold  this  man  asja  soldier.  There  h 
one  other  circumstance  which  perhaps  ought  to  be 
noticed ;  Gibbon  and  Neusome  swear  they  saw  no 
trick  or  unfairness.  But  it  is  to  be  observed  that  they 
were  not  present  until  INterrit  had  taken  hold  of  the 
money,  and  according  to  their  own  account,  had  but 
one  minute  to  ascertatn  whether  there  was  aa  unfair- 
ness or  not ;  and  yet  during  that  short  period  these  sa- 
gacious physiognomists  observed  that  he  "evinced 
the  appearance  of  a  man  wishing  to  enlist^'^  although 
he  had  uniformly  declared  the  contrary.  But  is  it 
impossible  not  to  see  that  it  was  all  a  trick  ?  His  eyes 
must  be  very  dim  who  cannot  see  through  the  flimsj 
veil  with  wliich  the  transaction  is  attempted  lo  be  dis- 
guised. However^it  is  perfectly  immaterial  whether 
there  was  any  unfairness  or  not,  it  is  sufficient  thai 
there  was  no  assent  on  the  part  of  Merrit. 

This  individual  may  not  have  ch^acter  enough  to 
have  enlisted  the  sympathy  of  the  community  on  his 
side,  and,  therefore,  his  case  may  not  have  excited 
much  interest  But  let  such  conduct  he  tolerated 
t^warda  lam>  and  every  citizen  may  read  his  own 
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doom  in  the  case  of  Merrit.    But  this  case  is  perhaps  \    \ 
still  more  infportant  in  another  point  of  view.     The     \    \ 
success  of  the  recruiting  service  depends  almost  en-         \ ' 
tirely  on  the  manner  in  which.it  is  conducted.    And  \ 

it  bwomes  every  person  concerned  in  the  performance  \ 

of  such  a  difficult  and  delicate  duty,  to  render  it  as 
popular  as  possible  by  the  suavity  oi  his  manners,  and 
the  correctness  of  his  deportment.  If  this  practice  is 
to  be  permitted,  the  recruiting  ofiicers  will  brmg  an 
indelible  odium  on  themselves,  dishonour  on  the  go- 
vernment, and  ruin  on  the  service  in  which  they  are 
engaged.  The  sound  of  the  drum,  instead  of  being 
considered  as  an  invitation  ta  patriotic  young  men  to 
rally  around  the  standard  of  their  country,  or  an  in- 
ducement to  come  within  the  influence  of  the  address 
which  it  is  justifiable  to  use  to  procure  recruits,  will  be 
viewed  ^  a  watchword  to  fly  from  the  lure  thrown 
out  to  ensnare  them.  But  besides,  men  who  are  made 
the  reluctant  dupes  of  such  artifice,  are  not  of  such 
character  as  the  goverrmient  want.  They  may  be 
'*  fine  food  for  powder."  but  thev  are  not  the  men  to 
be  relied  on  in  the  dour  of  danger.  In  the  cases 
which  have  heretofore  been  l)efore  me,  I  have  said 
but  little  respecting  the  policy  of  this  indiscreet  con- 
duct in  the  recruiting  officers,  lest  even  that  might 
damp  the  progress  of  a  service  which  so  much  re- 
quired encouragement. — But  the  cases  are  multiply- 
ing  so  fast,  it  would  seem  that  the  gi^atest  danger  is 
to  De  feared  from  the  quarter  from  whence  the  great- 
est encouragement  ought  to  be  expected.  It  is  quite 
time  to  put  a  stop  to  this  unwarrantable  practice.  I 
will  conclude  by  observing,  that  if  this  case  had  not 
been  brought-  before  me  in  the  hasty  manner  it  has 
been,  without  an  opportunity  of  reflecting  on  it,  or  of 
being  informed  of  any  of  the  circumstances,  I  should 
not  have  heard  it,  until  application  had  been  made  to 
the  officer  who  superintends  the  recruiting  service  at 
this  place  ;  for  I  am  persuaded  he  would  have  render- 
ed his  application  unnecessary ;  and  frequent  aj;)pli« 
cations  to  the  civil  authority  are  calculated  to  cast  an 
imputation  on  these  officers,  which  they  do  not  de- 
serve— but  as  the  case  now  stands,  I  shall  order  the 
petitioner  to  be  discharged. 
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^^nsylvania^  ) 
April,  1814.    5 

Golden  V,  prince. 

Washimgtom,  J. — This  is  an  action  brought  upon  a 
bill  of  exchange  drawn  by  the  defendant  on  the  lOih 
May,  1811,  at  the  Island  o(St.  Bartholomews  for  value 
received  there,  in  favour  of  the  plaintiff  on  himself  at 
Philadelphia  90  days  after  sight,  which  was  regularl/ 
noted  for  nonacceptance,  and  protested  for  nonpay- 
ment. Thi3  action  was  brought  on  the  4ih  May, 
1812,  to  which  the  defendant  pleaded  in  bar,  bis  dis- 
charge under  a  law  of  this  state  passed  on  the  13th 
Marcb^  1812,  for  the  relief  of  insolvent  debtors,  obtain- 
ed provisionally  oh  the  23rd,  April,  and  finally  on  the 
20th  May,  1812.  The  case  agreed  states,  that  the 
defendant  did  not  give  to  the  plaintiff,  or  to  any  agent 
of  his,  notice  of  the  defend^ntV  petition,  which  was 
presented  on  the  20th  April,  1812,  although  the  plain- 
tiff's attorney  was  informed  of  the  appUcation,  a  few 
days  after  it  was  made  ;  nor  has  the  plaintiff  proved 
his  debt,  under  the  said  proceedings. 

The  act  referred  to  in  the  plea  declares  that  a  debt- 
or who  has  conformed  to  the  several  regulations  of  the 
law,  for  the  purpose  of  vesting  all  his  property  in  the 
assignees  for  the  benefit  of  his  creditors,  and  who  has 
received  his  certificate  of  discharge  from  the  commis- 
sioners, shall  be  set  at  large  by  the  sheriff,  if  he  be  im- 
prisoned ;  and  that  such  certificate  shall  be  conclusive 
evidence  of  the  fact,  that  such  petitioner  has  been  dis- 
charged by  virtue  of  that  act,  and  shall  be  construed  to 
discharge  such  insolvent,  from  all  debts  and  demands 
due  from  him,  or  for  which  he  was  liable,  at  the  date 
of  such  certificate,  or  contracted  or  originating  before 
that  time,  though  payable  aftei;wards. 

Itjs  objected  to  this  plea,  1st,  That  the  act  under 
which  the  discharge  is  claimed,  having  been  passed 
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since  the  year  1789,  affords  no  binding  rule  of  decision 
for  this  court :  2dly,  that  the  law  is  unconstitutional 
and  void,  in  two  respects :  1st  as  being  a  bankrupt 
law,  and  2dly,  as  being  a  law  impairing  the  obliga- 
tion of  contracts. 

The  ground  of  the  first  objection  is,  that  the  34th 
section  of  the  judicial  act  of  congress,  passed*  on  the 
24th  September,  1789,  which  declares,  that  the  laws 
of  the  several  states,  except  where  the  constitution, 
treaties  or  statutes  of  the  U.  States,  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  de- 
cision in  trials  at  common  law,  in  the  courts  of  the 
U.  States,  in  cases  where  they  apply,  extends  only  to 
such  laws  of  the  several  states,  as  were  in  force  at  the 
time  when  this  law   was  passed.     Admitting  this  po- 
sition to  be  correct,  it  would  not  follow,  that  this  law 
would  not  on  that  account  have  a  binding  force,  or 
furnish  a  rule  of  decision  in  this  case.     The  laws  even 
of  foreign  countries  where  a  contract  is  made,  are,  bj 
the  comity  of  nations,  regarded  every  where  as  a  rule 
of  decision,  in  relation  to  that  contract,  and  it  would 
be  strange  if  the  laws  oT  one  state  in  which  a  contract 
was  made,  should  be  disregarded  in  any  other  state  of 
the  Union  as  a  rule  of  decision.     In  like  manner  the 
laws  of  a  country,  which  operate  to  discharge  a  con- 
tract made  in  the  same  country,  are  regarded  and  en- 
forced by  foreign  courts.     This  doctrine  was  very  fully 
examined  in  this  court,  in  the  ca^se  of  Comfranque  v. 
BruneUe,  upon  a  question  of  bail. — Independent,  there- 
fore, of  the  act  of  congress,  if  a  contract  made  in  this 
state.^  or  with  a  view  to  its  laws,  be  discharged  under 
a  law  of  this  state,  against  which,  no  constitutional 
objection  can  be  made,  such  laws  would  be  regarded 
*  as  rules  of  decision  by  this  court  as  well,  that  which 
discharged  the  obligation,  as  that  under  which  it  was 
created.     It  was  denied  by  the  counsel  for  the  plain- 
tiff, that  the  contract  in  this  case,  had  a  view  to  its 
execution,  according  to  the  laws  of  Pennsylvania ;  but 
nothing  can  be  more  clear,  than  that  the  bill  in  ques- 
tion amounted  to  a  promise  made  by  the  defendant, 
to  pay  the  sum  mentioned  in  it,  in  the  City  of  Philadel- 
phia, ninety  days  after  sight.     Payment  could  have 
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been  demanded  no  where  but  in  Philadelphia,  in  or- 
der  to  enable  the  plaintiff  to  recover.  The  bill  in 
this  case,  is  precisely  like  that  in  the  case  of  Robin- 
son ^  Blandy  2  Burr,  and  is  consequently  within  the 
principles  laid  down  in  that  case. 

These  principles  would  be  sufficient  for  the  decision 
of  this  part  of  tne  case,  without  resorting  to  the  act  of 
Congress  which  has  been  mentioned ;  but  as  other 
cases  may  occur  where  the  general  rule  admitted  bj 
the  comity  of  nations,  may  not  entirely  apply,  and 
as  there  appears  to  me,  to  be  no  difficulty  in  giving  a 
construction  to  the  34th  section  of  this  act ;  it  may  not 
be  improper,  to  take  this  opportunity  of  doing  it-  It 
is  to  be  remarked,  in  the  first  place,  that  the  words  o{ 
this  section  are  general,  so  as  to  include  as  weU  the 
laws  of  the  respective  states,  which  might  thereafter 
be  passed,  as  those  which  were  then  in  eiustence — 
The  reason  for  construing  this  section  prospectively, 
as  well  as  in  reference  to  the  time  when  thb  law  was 
enacted  is  equally  strong.  The  powers  bestowed  by 
the  constitution,  upon  the  government  of  (he  U.  States, 
were  limited  in  their  extent,  and  were  not  intenddi, 
nor  can  they  be  construed  to  interfere  with  other  pow- 
ers before  vested  in  the  state  governments,  which 
were  of  course  reserved  to  these  governments  implied- 
ly, as  well  as  by  an  express  provision  of  the  coiBtitu- 
tion.  The  state  governments,  therefore,  retained  the 
ri^ht  to  make  such  laws  as  they  might  think  proper, 
within  the  ordinary  functions  of  legislation,  if  not  in- 
consistent with  the  powers  vested  exclusively  in  the 
government  of  the  U.  States,  and  not  forbidden  by 
some  article  of  the  constitution  of  the  U.  States,  or  of 
the  state,  and  such  laws  were  obligatory  upon  all  the 
citizens  of  that  state,  as  well  as  others  who  might 
claim  rights,  or  redress  for  injuries,  under  those  laws, 
or  in  the  courts  of  that  state.  The  establishment  of 
federal  courts,  and  the  jurisdiction  granted  to  them  in 
certain  specified  cases,  could  not  consistently  with  the 
spirit  and  provisions  of  the  constitutioir,  impair  any  of 
the  obligations  thus  imposed  by  the  laws  of  the  state, 
by  setting  up  in  those  courts,  a  rule  of  decision  at  vari- 
ance, with  that  which  was  binding  upon  the  citizex^* 
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and  which  they  were  bound  to  obey.  ,3^us  the  laws 
of  a  state  aifectioff  contracts,  regulating  the  disposi- 
tion and  transmission  of  property,  real  or  personal,  and 
a  variety  of  others,  which  in  themselves  are  free  from  . 
all  constitutional  objections,  are  equally  valid  an<^obli- 
gatory  within  the  state  since  the  adoption  of  the  con- 
stitution of  the  U.  States,  as  they  were  before.  They 
provide  rules  of  civil  conduct  for  every  individual,  who 
is  subject  to  their  power,  in  all  their  relations  to  socie- 
ty, and,  consequently,  cannot  in  cases  where  they  ap- 
ply, cease  to  be  rules,  by  which  the  conduct  of  those 
individuals  is  to  be  decided,  when  brought  under  ju- 
dicial examination,  whether  the  decision  is  to  be  made 
in  a  federal  or  state  court. 

The  injustice  as  well  as  the  absurdity  of  the  for- 
mer deciding  by  one  rule,  and  the  latter  by  another, 
would  be  too  monstrous  to  find  a  place  in  any  system 
of  government.  Thus  for  example,  if  the  laws  of  a 
state  which  reeulated  the  distribution  or  transmission 
of  property  in  the  year  1789,  should  afterwards  be  to- 
tally varied  by  a  subsequent  law,  the  latter  only  would 
be  the  rule  by  which  property  could  be  distributed  or 
transmitted  from  the  time  the  law  came  into  operation ; 
and  it  can  never  be  seriously  contended  that  a  person 
interested  in  this  property,  and  from  the  adventitious 
circumstance  of  his  residence  in  another  state,  entitled 
to  make  his  claim  either  in  the  federal  or  state  court, 
should  recover  more  by  resorting  to  the  former  than 
he  would  have  recovered  had  he  applied  to  the  latter 
court.  With  respect  to  rules  of  practice  for  transact- 
ing the  business  of  the  courts,  a  different  principle  pre- 
vails. These  rules  form  the  law  of  the  court,  and  is 
in  relation  to  the  federal  courts,  a  law  arising  under 
the  constitution  of  the  United  States,  and  consequent- 
ly not  subject  to  state  regulations.  It  is  in  reference, 
to  this  principle,  that  the  17th  section  of  the  same 
judicial  act  authorizes  the  courts  of  the  United  States 
to  make  all  necessary  rules  for  the  orderly  conducting 
business  in  the  said  courts,  provided  the  same  are  not 
repugnant  to  the  laws  of  the  United  States ;  and  un- 
der this  power,  the  different  circuit  courts  at  their 
first  sessions,  adopted  ttie  state  practice  as  it  then  ex- 
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istcd,  which  continues  to  this  day,  I  believe,  in  aU 
(he  states,  except  so  far  as  the  courts  have  thought 
proper  from  time  to  time  to  alter  and  amend  it/ 

Indeed  the   counsel  for  the  plaintiff  in  this  ease 
seemed  to  admit  the  distinction  between  general  laws 
affecting  rights  and  Uiose  which  relate  to  the  practice 
of  the  courts;  still  he  contended  that  the  act  of  as^ 
sembly  in  question  afforded  no  rule  of  decision  for  Uiis 
court,  and  could  not  be  pleaded  in  bar  of  the  actian 
because  it  was  enacted  since  the  year  1789.     Now  it 
is  most  clear,  that  a  law  which  discharges  a  oontmCt^; 
is  no  more  a  law  of  practice  than  one  under  the  sane- 
tion  of  which  the  contract  was  made.     If  it  would  bar- 
the  action  in  a  state  court,  it  would  equally  doao  in  a 
federal  court ;  although  the  particular  mode  of  setting 
up  the  bat  might  depend  upon  the  practice  'and  ruli^ 
imposed  by  the  state  law  upon  the  former  courts,  and 
those  which  the  latter  may  have  thought  proper  t©- 
adopt.    ,  » 

l.he  npxt  question  is,  whether  the  law  relied  uptQO 
by  the  ilefendant  to  bar  the  present  action,  la  repClf- 
nanC  to  the  constitution  of  the  U.  States,  and  oi^-  thiit 
account  is  not  to  be  regarded  by  the  court  in  this  cast' 
I  reverse  the  o^rder  pursued  by  the  counsel,  and 
ler,  in  the  first  place,  whether  this  law  isTepug- 
o  the  constitution  lipon  th|3  ground  of  ita  impair- 
le  obligation  of  contracts. 
It  may  be  jproper  to  premise,  that  a  law  may  be  Uise 
constitutipna.1,  and  of  course  void  in  relation  tq  paitieM- 
lar  cases,  and  yet  valid  to  all  intents  and  puq^os^in 
its  application  to  other  c^ses  within  the  scope  of  its 
provisiojps,  but  varying  from  tjie  former  in  particular 
circumstances.     Thus  a  law  prospective  in  its  opera- 
ti6ns,  under  which  a  contract  afterwards  made  may.be^ 
avoided  in  a  way  different  from  that  provide^.by  the 
parties,*  would  be  clearly  constitutional;  because  the 
stipulations  of  the  parties  which  are  inconsistent  with; 
such  a  lav^^  never  nad  a  l^al  existence,  and  of  course: 
could  not  be  impaired  by  pie  law.    But  if  the  law  act 
retrospectively  as  to  other  contracts,  so  as  to  Mii{>&ii^ 
their  obligation,,  thue  law  is  invaUdy  or  in  milder  terms^ 
affords  no  rule  of  decision  in  these  lattqr  ca^seiB.      • 
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The  question  then  is :  Whether  a  law  of  a  state 
ivhich  declares  that  a  debtor  by  delivering  up  his 
estate  for  the  benefit  of  his  creditors,  thall  be  for  ever 
discharged  from  the  payment  of  his  debts  due  or  con^ 
tracted  before  the  passage  of  the  law,  whether  the 
creditor  do  any  a,ct  or  not  in  aid  of  the  law,  can  be  set 
up  to  bar  the  right  of  such  creditor  to  recover  his  debt, 
either  in  a  federal  or  state  court.  I  feel  no  difficulty 
in  sayii^  that  it  cannot,  because  the  law  is  in  its  nature 
and  operation  one  which  in  the  case  supposed,  im- 
pairs tne  obligation  of  a  contract.  What  is  the 
ebligation  of  a  contract  ?  It  is  to  do,  or  not  to  do 
a  certain  thing ;  and  this  mSy  Bb  either  absolutely 
or  under  some*condition,  immediately,  or  at  some  fu- 
ture time  or  times,  and  at  some  specified  place.  A 
law,  therefore,  which  authorizes  the  discharge  of  a  con- 
tract by  a  smaller  sum,  oratadifferent  time,  or  in  a  dif- 
ferent manner  than  the  parties  have  stipulated,  impairs 
its  obligation,  by  substituting  for  the  contract  ot  the 
parties  ouq  which  they  never  entered  into,  and  to  the 
performance  of  which  they  of  course  had  never  con- 
sented. The  old  contract  is  completely  annulled,  and 
a  legislative  contract  imposed  upon  the  parties  in  lieu 
of  it.  That  a  law  which  declares  an  existing  contract 
to  be  void,  impairs  its  obligation,  will  I  presume,  be 
admitted  by  all  men  who  oSn  understand  the  force  of 
the  plainest  terms ;  or  if  not  so,  then  I  should  be  cu- 
rious to  know  in  what  manner  the  obligation  of  a  con- 
tract can  be  impaired  ?  And  if  this  be  the  effect  of 
such  a  law,  in  what  respect  does  it  differ  firom  another 
which  declares  that  a  debt  consisting  of  a  specified 
sum,  and  due  at  an  appointed  period  of  time,  shall  be 
discharged  at  a  more  distant,  or  indeed  a.different  time, 
or  with  a  smaller  sum  ?  The  degree  of  injury  to  the 
creditor  may  not  be  so  great  in  the  one  case  as  in  the 
other,  but  the  principle  is  precisely  the  same.  That 
the  (ramers  of  the  constitution  were  extremely  jealous 
of  the  exercise  of  such  a  power  by  the  state  govern- 
ments, is  apparent  from  other  parts  of  the  section  in 
which  the  provision  I  am  examining  is  fouikl.  It 
would  have  peen  a  vain  thing  to  prohibit  the  atate  go- 
vernments from  passing  laws  by  which  a  contract 
might  be  annulled  or  discharged  by  the  payment  of 
Vol.  v.— No- XX.        3T  ^        T 
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a  less  sum  than  it  stipulated,  if  they  could  emit  bills  of 
Credit,  and  make  them,  or  any  thing  but  gold  and  sil- 
ver coin  J  a  tender  in  payment  of  debts ;  and,  therefore, 
they  are  expressly  prohibited  from  passing  any  laws 
which  might  produce  such  a  consequence.  And  yet 
a  law  which  should  make  a  depreciated  paper  cunren- 
^  cy  a  tender  in  payment  of  debts,  might  be  infinitely 
less  injurious  to  the  creditor  thap  one  which  discbarges 
the  debt  altogether,  upon  the  paymentof  perhaps  a  shil- 
ling in  the  pound,  or  any  other  sum  less  than  that  stip- 
ulated to  be  paid. 

The  opinion  given  upon  this  last  point,  decides  the 
cause  in  favour  of  the  plaintiff,  and  1  might  well  spare 
myself  the  trouble  of  examining  the  otner  objection 
made  by  the  plaintifl's  counsel  to  the  validity  of  this 
law.  But  when  I  observe,  from  the  case  under  consi- 
deration, that  such  a  power  is  deemed  by  one  stale  at 
least  to  be  rightfully  vested  in  the  state  legislature, 
for  otherwise  I  must  suppose  it  would  not  have  been 
exercised,  and  when  I  recollect  that  the  constitution 
of  the  U;  States  contains  a  grant  of  other  powers  to 
the  general  government,  which  may  equally  with  that 
immediately  under  consideration,  be  exercised  by  the 
state  legislatures,  if  such  a  right  exists  in  either  case. 
I  hold  it  to  be  my  duty  to  embrace  the  first  opportunity 
which  presents  itself,  to  ei^ress  the  unhesitating  opin- 
ion which  I  entertain  upon  these  great  questions  and 
thus  to  pave  the  way  for  as  early  a  decision  of  them  as 
possiblejby  the  Supreme  National  Court. 

No  citizen  feels  a  higher  respect  than  I  do  for  the 
state  governments,  or  would  be  more  cautious  in  ques- 
tioning the  validity  of  any  laws  which  their  legisla- 
tures mi^t  think  proper  to  enact.  But  I  should  very 
unfaithfully  discharge  my  duty  were  I  to  remain  a  si- 
lent witness  of  designed  or  unintentional  usurpations 
by  those  governments,  of  powers  properly  belonging 
to  the  general  government,  when  a  case  comes  judi- 
cially before  me,  which  demands  an  expression  or  uiy 
opinion  upon  those  subjects.  'Hie  sooner  the  limits 
which  separate  the  two  governments  are  marked  by 
those  authorities  which  can  alone  define  and  establish 
them,  the  less  danger  there  will  be  of  serious  if  not 
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fatal  contests  hereafter  arising  respecting  essential 
powers  to  whichf  a  prescriptive  right  may  be  as- 
serted by  the  one  in  opposition  to  the  chartered  rights 
of  the  other.  It  is  from  these  considerations  that  I 
venture  respectfully,  yet  firmly,  to  examine  the  ques- 
tion, Whpther  the  power  given  to  congress^to  pass  uni- 
form laws  of  bankruptcy,  be  exclusive  of  such  power 
in  the  state  governments,  and  whether  the  latter  may 
exercise  it  vraenever  the  former  has  not  thought  proper 
to  do  so. 

It  would  seem  at  the  first  view  of  th 
if  any  unqualified  power  be  granted  U 
to  do  a  particular  act,  the  whole  of  tl? 
posed  of,  and  not  a  part  of  it;  consei 
power  over  the  same  subject  remain 
made  the  grant,  either  to  exercise  it  tl 
part  with  it  to  any  other  government. 

But  if  the  application  of  this  principle  to  the  compli- 
cated systems  of  government  which  prevaii  in  the 
United  States,  shomd  be  liable  to  doubt,  it  will,  1  pre- 
sume, be  admitted  with  this  qualification,  that  when- 
ever such  a  power  is  given  to  the  general  government, 
the  exercise  of  which  by  the  state  government  would 
be  inconsistent  With  the  express  grant j  the  whole  of 
the  power  is  granted,  and  consequently  vests  exclu- 
sively in  the  general  government.  In  such  a  case  the 
people  resume  the  powers  which  before  resided  in  the 
state  governrhents,  as  to  this  subject,  without  which 
they  could  not  grant  the  whole  to  the  general  govern- 
ment; and  if  resumed  it  would  seem  to  follow  that  the 
state  governments  can,  in  no  event,  exercise  the  same 
powers  without  showing  either  an  express  grant  of  it, 
or  that  it  is  fairly  to  be  deduced  from  the  circum- 
stance upon  which  the  claim  is  fi^iinilprL 

That  tiie  exercise  of  the  pow 
t)'aturalization  laws  by  the  state 
'  patible  With  the  grant  of  a  po\ 
uniform  laws  on  the  sariie  Suh 
the  consideration  that  the  form' 
and  frequently  contradictory,  \\ 
directed  to  be  uniform,  which 
so  by  the  exclusive  power  in  on 
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It  wa3  admitted  in  the  argument  of  this  cause,  tbat 
ivhenever  Congress  shall  think  proper  to  exercise  the 
power  delegated  to  that  body,  to  pass  uniform  laivs  ^ 
oankruptcy,  the  state  governments  cannot  legiMate 
upon  the  same  subject.  But  it  was  contended,  that  if 
congress  shall  dechne  to  exercise  the  power,  ^he  b^ 
to  pass  bankrupt  laws  results  to  the  state  governments. 
This  conclusion  appears  to  me  to  beg  the  whole  ques- 
tion in  controversy.  It  resigns  all  claim  to  a  concor- 
rent  ri^ht  to  the  state  governments,  and  sets  up  one 
which  is  to  arise  on  a  condition,  not  to  be  found  in 
the  constitution,  but  which  is  gratuitously  interpolated 
into  it. 

If  then  this-  claim  of  the  state  legislature  is  aot 
founded  upon  any  express  grant  made  to  them  in  the 
constitution,  is  it  to  be  deduced  from  the  circumstaBee 
of  a  non  user  of  the  power  by  Congress  ?  This  docttinc 
appears  to  me  to  be  as  extravagant  as  it  is  novel-    It 
has  no  analogy  that  I  know  of,  m  legal  or  poRtical  sci- 
ence.    It  mu3t  in  some  way  or  other  be  likened  to  the 
case  of  forfeiture,  which  could  not  as  I  conceive,  ans- 
wer the  purpose,  because  if  the  powerpf  coidgressis, 
upon  principles  purely  le^al,  devested  by  an  omissioD 
to  exercise  a  valid  right,  it  would  not  of  necessity  re- 
sult to  the  state  governments,  but  would  more  natu- 
rally fall  to  the  people.     If  the  forfeiture  be  political, 
then  this  absurdity  would  follow,  tfiat  congress  would 
possess  a  right  to  do  by  omission^  what  it  must  be  ad- 
mitted they  could  not  effect  by  any  direct  and  positive 
act.    That  is,  to  delegate  to  the  state  governments, 
the  power  of  legislation  over  a  particular  subject,  oif 
which  the  people  had  thought  proper  not  only  to^  de- 
prive the  state  governments,  but  to  vest  exclusively  ia 
ttie  national .  legislature. — The  inconvenience  of  dis- 
smiilar  and  dbcordant  rules  upon  the  subjects  of  bank- 
ruptcy an  J  of  naturalization,  no  doubt  suggested  to  the 
framers  of  the  constitution,  the  remedy  which  that 
body  adopted,  of  vesting  the  right  to  legislate  in  those 
cases  in  the  general  government,  that  some,  umform 
system  might  prevail  throughout  the  United  States  if 
confess  should  think  that  any  regulations  upon  these 
subjects  ought  at  all  to  be  made.    Now  it  would  net 
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wAy  violate  the  express  grant  of  these  powers  to  con- 

gess,  but  the  policy  which  led  the  convention  to  with- 
aw  them  from  the  stategovernments,  if  they  should 
be  construed  to  result  by  irnplication  to  the  latter,  on 
account  of  the  omission  of  the  former  to  exercise  them. 
But  let  us  examine  into  the  reasonableness  of  this 
pretensioaof  the  state  legislatures,  and  see  if  the  policy 
which  induced  the  grant  of  these  powers  to  congress, 
be  not  effectually  answered  by  the  omission  of  con- 
gress to  legislate  on  those  subjects,  as  much  so  as  if 
diey  had.  Suppose,  then,  the  subject  of  a  bankrupt 
law  tQ  be  brought  before  confess,  and  the  questions 
to  be  whether  such  a  system  oe  a  wise  one  junder  any 
circumstances,  or  be  at  all  suitable  to  the  pr^ent 
state  of  the  country,  and  that  body  should,  in  it3  wis- 
dom, decide  negatively  on  those  questions;  it  would 
seem  to  follow  uiat  no  bankrupt  law  ought  to  eiost  in 
•  the  U.  States  for  the  reasons  which  induced  the  rejec- 
tion of  any  plan  to  establish  such  a  system*  In  this 
case  what  is  congress  to  dp  in  order  to  give  effect  to 
this  measure  of  policy  ?  The  answer  is  plain,  reject 
the  bill  and  do  nothing.  Then  the  law  of  the  land 
.  would  be  that  no  man  is  compelled  a^inst  hb  will 
to  deli  vet  up  his  property  to  be  distributed  among 
bis  creditors,  and  consequently  that  he  is  at  all  times 
liable  to  the  payment  of  his  debts  unless  discharged 
.  by  some  other  legal  means.  Now  will  it  be  said  tnat 
the  state  legislatures  availing  themselves  of  the  silence 
of  congress  on  this  subject,  can  be  at  liberty  to  thwart 
the  very  policy  which  induced  it,  and  pass  taws  upon 
the  subject  not  only  changing  the  state  of  the  law  as 
congress  had  constitutionally  left  if,  but  impugning  the 
policy  which  led  the  convention  to  deprive  the  state 
legislatures  of  the  powpr  altogether,  by  imposing  upon 
the  country  at  large  a  variety  of  systems,  instead  of 
one  uniform#ystem  ?  To  argue,  that  to  prevent  such 
.  an  absurd  consequence,  congress  imu^t  legislate  upon 
the  subject,  is  to  assert  Uiat  in  the  exercise  of  a  power 
intended  to  promote  the  general  good,  congress  must 
do  some  act  which  in  its  wisdom  it  believes  will  pro- 
.  duce  a  public  evil — Do  wrong  that  ^ood  ma;^  come  of 
.  it—r-a  doctrine  as  pernicious  in  politics  as  it.  is  wicked 
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in  morals.  How  would  state  laws  upon  this  subject, 
and  in  the  case  sup[K)sed,  differ  otherwise  than  in  de- 
gree, from  similar  laws  passed,  inconsistent  ^ith  such 
a&  congress  might  think;  proper  to  enact  upon  the 
same  subject.  In  the  one  case  the  policy;  and  thfe 
law  of  congress  might  be  opposed  in  part  onjy  fcj  the 
state  laiv.  But  in  the  other,  the  wnol6;  policy  and 
law  is  defeated  by  inconsistent  rules  upon  a  3ubjec^ 
where  tongress  supposed  that  it  was  unwise  to  estab- 
lish even  a  uniform  rule.  .  ' 
The  subject  of  naturalization  is  Wrongly  illustrative 
of  the  principles  which  this  course  of  reasomng  is  inteo^ 
ed  to  prove.  The  power  to  pass  laws  upon  this  subject  i? 
found  in  the  same  section,  and  is  expressed  in  wordii6f 
the  sanie  import  with  that  respecting  bankruptcies  N'dtv 
Suppose  congress  deliberating  whether  the  n^turs^!^- 
tion  of  foreigners  ought,  upon  any  or  upon  ;*?l;iit  t^xMs 
to  be  allowed. — That  the  consultation  of  th^t  *jbo^^ 
should  end  in  the  conviction^  that  the  natural  Popula- 
tion is  most  Conducive  to  the  public  intei'est,  ^iid,'^i6fi^ 
fbr6,  that  ho  encouragement  ought  to  be  giveiixo  ujie 
migration  of  foreigners  to  the  United  States^  In  VIpai 
manner  is  thi&  policy  to  be  rendered  jeffecttial?  ^Ccfdy 
^ress' cannot  for  the  purpose  6f  pi'^yenfhigtiie'^e 


iegislai 


ure  from  interfering  in  this  'busiW^ss^ 


a 


negative  law,  declaring  tEat  foreigners  shall  tidt'^lfe 
naturalized,  because  if  the  constitution  forbfds  ttiefex- 
ercise  of  such  a  pow6r  by  the.  gtite  leglfetattiri^ 
such  a  law  would  be*  worse  than  unnecessary^ aii4 'if 
it  do^s  not  forbid  it,  then  it  would  be  void.  NoOiiiqf 
then  remains  for  the  body,  but  as  in  the  fbrm^f  fcase, 
todoribthirig.        *  r     /    '   '  '' 

This  then,  according  to  the*  at-gumeiit  ori  the  part'df 
the  defendant  is  to  be  the  Tsignal  for  the  staJte  legisli- 
tures  to  commerice  their  operations.  Vif^ril^'jibr  ex^ 
ample,  i3  of  opinion  that  foi"  the  parptyse'bf  ketfling 
her  extensive  wMb  and  uncdif ivatedl  lands'the  WiffrS- 
tion  of  foreignei^  to  that  state  ought,  by  eveiV  means, 
to  be  Encouraged,  and  in  order^  to  favour  this  pcflicv^ 
she  declares  that  the  residence  bfa  year  or  a  ijiiihlfr, 
without  any  other  restriction  whatever,  shall  be  suffi- 
cient to  entitle  all  foreigners  t6  the  right  of  natfiraliza- 
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tion  in  that  state.  They  ^  accordingly  made  citizens, 
and  after  the  constitutional  period,  are  chosen  to  re- 
present that  state  in  the  national  legislature,  and  emi- 
grating to  the  other  states^  they  claim  ^\1  the  privileges 
of  natural  born  citizens,  of  those  states. 

The  other  states  might  well  complain,  that  although 
the  people  had  declared  their  willingness  to  admit  fo- 
reigners to  the  privileges  of  natural  born  citizens,  pro- 
vided the  regulation  under  which  this  admission  is 
granted,  were  formed  by  the  united  wisdom  of  the  re- 
presentatives of  all  the  states,  but  that  they  had  never 
granted  to  one  state  the  right  of  legislation  over  the 
other  states.  They  might  contend  that  the  introduc- 
tion of  foreigners  to  the  electoral  franchise,  and  still 
^ore  into  the  national  legislature,  was  an  experiment 
dangerous  to  the  tranquillity  ,  and  the  welfare  of  the 
nation ;  that  they  might  be  tainted  with  principles 
unfriendly  to  our  republican  institution,  and  with  fo- 
reign attachments,  wholly  incompatible  with  their  du- 
ties as  citizens  and  legislators ;  that  if  admitted  at 
all,  they  should  not  only  abjure  all  allegiance  to  any 
other  government,  and  if  of  the  order  of  nobilitv,  re- 
nounce all  claim  to  the  same,  but  that  they  ougnt  to 
be  men  of  good  moral  character,  and  attached  to  the 
constitution  of  the  United  States  ;  and  finally,  that  the 
^ant  of  this  privilege  should  be  preceded  by  a  proba- 
tionary residence  in  the  United  States  for  a  length  of 
time  sufficient  to  aiford  the  necessary  proof  of  the  re- 
ally of  these  qualifications  in  the  applicant. 

To  these  complaints  what  could  reason  oppose  ? 
Nothing^— She  must  be  silent.  And  is  this  then  a  case 
where  powers  not  expressly  given  by  the  constitution, 
are  to  be  assumed  by  construction  and  implication  r 
It  certainly  will  not  be  contended,  that  the  powers  to 
pass  bankrupt  and  naturalization  laws,  are  by  the 
amendments  to  the  constitution,  reserved  to  the  states, 
in  cases  where  they  are  exercised  by  congress,  be- 
cause this  reservation  b  made  only  of  such  powers 
as  are  not  granted  to  the  general  government — If 
granted,  it  would  seem  to  follow  that  they  ar^  not  re- 
served to  the  states^or  to  the  people. 

But  it  is  not  in  my  opinion  correct  to  say,  that  con- 
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gress  by  refusing  to  pass  laws  on  these  subjects,  has 
not  exercbed  the  powers  confided  in  that  body  by  tbe 
constitution  in  relation  thereto.  The  refusal  amounts 
to  a  declaration  of  the  public  will)  that  such  laws  aie 
unwise,  and  ought  not  to  exist  And  yet  upon  the  argu- 
ment in  favour  of  state  pretentions,  this  monstrous  doer- 
trine  must  be  maintained,  that  one  or  more  states 
may  pass  laws,  not  only  in  opposition  to  the  policy 
ana  the  legislative  will  of  the  general  government, 
but  to  the  laws  of  the  other  states,  enacted  upon  the 
same  subjects,  which  to  a  certain  extent,  they  par- 
tially repeal,  a  doctrine  leading  to  such  absurd  and 
dangerous  consequences,  ought  to  have  Bometinog 
more  solid  to  stand  upon,  than  a  constructive  grant  en 
power. 

I  am,  upon  the  whole,  of  opinion,  that  the  law  un- 
der which  the  certificate  is  pleaded  in  bar  of  the  ac- 
tion, is  altogether  unconstitutional  for  the  reason  last 
assigned,  and  is  so  in  reference  to  this  debt  for  the 
first  reason. 

I  desire,  that  it  may  be  distinctly  understood,  that 
I  do  not  mean  to  give  any  opinion  on  the  subject  of 
insolvent  laws,  acts  of  limitation,  and  die  like  ;  be- 
cause they  are  not  now  before  me  :  and  sufficient  to 
the  day,  will  be  the  evil  thereof.  I  have  introduced 
the  subject  of  laws  of  naturalization,  because  I  find 
that  subject  to  be  in  aU  respects,  precisdy  like  that 
which  is  particularly  involvea  in  this  cause. 


CIRCUIT  COURT:  UNITED   STATE&     DEL- 
WARE,  1815. 

Alexander  Murray  v.  AUenMLane. 

^  DuvALL,  J.  The  declaration  in  thb  case  is  drawn 
with  great  care,  and  exhibits  a  full  state  of  the  plain- 
tiflPs  case.  It  contains  two  counts.  The  first  count 
charges  the  defendant  with  having  falsely,  malicious- 
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IjTfttd  without  cadse,  instituted  a  suit  against  the 
plaiAtiff,  comanding  hea^  hail  whereby  he  was  ar-  , 
rested  and  imprisoned^  The  second  count  charges 
tfmt  the  silit  was  instituted  maliciously  and  without 
cause,  and  that  excessive  bail  to  the  amount  of 
j^l  ,300,000  was  demanded,  in  a  case  where  he  had  no 
fif^ta  demand  %ml^  in  consequence  of  which  he  was 
arrested  and  inmrisoried^ 

This  action,  m  its  nature,  is  peculiar  and  delicate* 
Formerly, *it  was  used  as  a  remedy  foir  pialicious  prose- 
cutions onIy«  '  It  was  afterwards,  adopted  as  a  remedy 
where  a  i^ivil  suit  had  been  maliciously  and  without 
cause  instittitdd' against  the  party.  . 

The  court  has  been  applied  to  by  the  counsel  fqr 
the  defendant  to  instruct  the  jury  upon  the  law  arising 
in  thecase^  ^ 

The  jihrv  must  have  observed  that  the  counsel  en- 
gagediflr  tbii  cause,  have  not  materially  differed  as  to 
the  practf  which  th6  [Plaintiff  must  necessarily  produce 
in  order  to  sustain  his  case : — That  the  original  suit  wd$ 
instiAtted^wtiiUeiouBlyy  md  without  reasonable  orproba- 
blexause.*^^ 

The:  Cbikr^^eonsider  tiiefaw  upon  thb  subject  as^set- 
tied; '.  iTbifc :sped*s;  df  action  is  not  favour*jd  in  liaw. 
It  minbattdbieilt  oh  khe  plaintiff  to  provQ  that  the  suit 
byifail  defetidbni;  w^s  ilnistitnted  With  malice,  express 
or  -kilpli^,  and  i^hout  probable  cause.  Without 
probable  cause,  malice  ni^be  implied  according  to 
the  circumstances  of  the  case  ;  but  from  the  most  ex- 
press malice,  want  of  probable  cause  cannot  be  im- 
plied. Hence,  to  sustain  this  suit,  the  plaintiff  must 
prove  malice  express  or  impUed,  and  that  there  was  a 
want  of  probable  cause. 

Whiraer  malice  existed  or  not,  is  a  matter  of  fact 
for  the  jury  to  decide,  taking  into  consideration  all  the 
circumstances  of  the  case. 

TTie  question^ of  probable  cause,  is  a  mixied  proposi- 
tion of  law  and  fact.  Whether  the  cirpHmstances  al- 
legeA  tfi>  show  it  prob^blfe,  or  nbt  probable,  are  true 
and  existed,  is  a  mattet  of  fact;  but  whether^  sup-  • 
posing  th^m  tifue,  they  amount  to  a  probable  cause  is 
a  questiohurf  law  to  be  decided  by  the  court. 
Vol.  v.— No.  XX.        3U 
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Whether  the  bail  required  in  this  case  was  excessive 
or  not,  depended  in  a  great  measure  upon  the  law  of 
the  State  of  Delaware,  and  the  practice  of  the  cowts 
under  those  laws.  In  Maryland,  In  an  action  of  thb 
kind,  no  man  could  be  held  to  bail  for  the  trifling 
smn  of  fifty  dollars  without  an  affidavit  In  Delaware, 
I  understand  the  practice  as  proved  to  be  diflfereat,  and 
that  a  man  may  be  required  without  affidavit,  to  give 
bail  to  any  amount  according  to  the  value  of  the 
thins  in  contest,  in  the  first  instance.  He  may  after- 
wards be  exonerated  on  application  to  a  judge  or  jus- 
tice for  a  rule  on  the  plamtifi*  to  show  cause  why  he 
mky  not  be  discharged  on  common  bail :  and  it  also 
appears  that  the  practice  is  to  require  bail  in  doubie 
the  amount  of  the  value  of  the  ship  in  dispute.  In  the 
case  under  consideration,  it  does  not  araear  to  the 
court  that  ;gf  1,200,000  was  more  than  double  the  value 
of  the  Superior  and  her  cargo. 

The  question  of  probable  cause  has  been  consider- 
ed as  involving  the  legality  or  illegality  of  the  seizure 
and  the  possession  of  the  Superior  by  the  plaintiff— 
and  by  tne  defendant.  Here  it  is  necessary*to  reca- 
pitulate the  evidence  in  the  case.  The  principal  &cti 
appear  to  be  these :  On  the  24th  of  August,  1812, 
Joseph  Grubb  wrote  a  letter  to  the  collector,  inform- 
ing him  that  the  Superior  was  in  the  Bay  of  Delaware, 
having  on  board  a  cargo  of  goods  of  the  growth,  pro- 
duce and  manufacture  of  Great  Britain,  and  he  st^es 
that  he  gave  this  information  in  order  that  he  may  re- 
ceive the  proportion  of  any  penalty  or  forfeiture  to 
which  he  might  be  entitled  by  reason  of  his  giving  this 
information.  That  Thomas  Little  boarded  the  Supe- 
rior near  the  Capes  of  Delaware,  by  instruction  fiiwn 
the  principal  owners  and  consignees,  and  obtained  a 
copy  of  the  manifest  to  be  given  to  the  collector. 

That  on  the  25th  of  August  one  of  the  Gun  Boats 
and  the  Revenue  Cutter  were  proceeding  down  the 
bay,  the  Gun  Boat  being  ahead,  at  7  o'clocJc  in  the 
morning,  the  Superior  was  boarded  near  Ready  Island 
by Smith,  an  officer  of  one  of  the  Gun  Boats,  pur- 
suant to  the  orders  of  Commodore  Munay,  comniand- 
er  of  the  flotilla  then  lying  in  Delaware  Bay,  by  whom 
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she  was  ordered  to  New  Castle.     About  1 1  o'clock  of 
the  same  day  she  was  boarded  by  Capt.  Sawyer  of  the 
Revenue  Cutter,  who  demanded  the  ships  papers,  and 
they  were  delivered  to  him  by  the  master  of  the  vessel : 
She   was^  ordered  by  Capt.  Sawyer  to  the  mouth  of 
Christiana  Creek.    A  contest  arose  between  the  offi- 
cer of  the  Gun  Boat  and  the  officer  of  the  Revenue 
Cutter,  as  to  the  destination  of  the  vessel,  and  both 
remaining  on  board,  she  ascended  up  the  river  to  New 
Castle,  where  the  flotilla  was  stationed.     Previous  to 
her  arrival  oflf  New  Castle,  Samuel  Spackman,  the 
owner,  declared  his  intention  to  the  Collector  to  order 
the  Superior  to  Wilmington,  and  the  Collector  advised 
the  Surveyor  at  New  Castle,  and  the  captain  of  the 
Cutter,  of  this  circumstance.     At  New  Castle,  orders 
were  ^iven  that  she  should  be  fastened  to  the  pier, 
but  this  was  prevented  by  an  officer  of  the  flotilla,  ^vho, 
aided  by  a  number  of  his  men,  who  were  armed,  for- 
cibly carried  her  up  the  river  to  Philadelphia,  the  offi- 
cer of  the  Revenue  continuing  on  board.     In  this 
place  it  may  not  be  improper,  to  remark,  that  the 
force    used    was    in   the    absence  of  Com.    Mur- 
ray.    If  he  had  been  present,  in  all  probability  it 
would'  not  have  taken  plac^.'   Under  these  circum- 
stances the  Collector,^Constrtting  the  District  Attorney, 
was  advised  to  take  out  a  writ  of  replevin  to  recover 
the  possession  of  the  vessel,  but  as  she  had  been  car- 
ried out  of  the  district,  the  writ  could  not  be  served. 
The  attorney  then,  in  tlie  absence  of  the  collector,  or- 
dered an  action  on  the  case,  and  directed  the  writ  to 
be  endorsed  for  bail,  to  the  amount  of  ;^1, 200,000. 
double  the  supposed  amount  of  the  vessel  and  cargo. 
The  writ  was  served  on  Comrhodore  Murray,  and  for 
want  of  bail,  he  was  committed  to  jail  by  the  Marshal. 
This  proceeding  is  the  ground  of  the  present  action. 

It  is  made  by  law  the  duty  of  the  collectors. of  the 
revenue  to  board  or  cause  to  be  boarded,  all  vessels 
arriving  from  foreign  parts  within  the  limits  of  the  U. 
States,  or  within  four  leagues  of  the  coast,  if  bound  to 
the  U.  States,  for  the  purposes  specified  in  the  law ; 
and  it  is  the  duty  of  the  person  on  board  to  remain 
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there  until  the  vessel  shall  arrive  at  the  port  or  pbce 
of  destinatioii. 

Before  the  war  a  collision  of  thb  sort  could  not 
have  happened.  The  authority  of  the  collector  was 
complete  and  exclusive.  How  far  the  exbtenceof 
war  authorized  the  commander  of  the  armed  vessels 
of  the  United  States  to  capture  merchant  vessels  be- 
longing to  citizens,  which  had  arrived  within  the  wa- 
ters and  jurisdiction  of  the  United  States,  for  a  sup- 
posed violation  of  the  non-importation  act,  is  a  ques- 
tion on  which  the  opinion  of  the  court  is  required. 

The  only  question  of  difficulty  is,  whether  the  board- 
ing by  the  officer  of  the  gun  boat,  in  the  manner  pur- 
sued, amounts  to  a  capture  as  prize  of  war — exclu- 
sive of  the  boarding  by  the  revenue  officer,  who  de- 
manded and  obtained  the  ship's  papers.  No  authori- 
ties having  been  cited  on  either  side — we  must  dedde 
the  case  as  it  is  now  before  us. 

There  is  no  legal  restraint  on  the  officers  of  the  navy 
to  prevent  them  from  boarding  a  merchant  vessel  be- 
longing to  a  citizen  in  the  waters  of  the  U.  &at«. 
Boarding  for  the  purpose  of  examination  is  a  legal  act 
Under  the  circumstances  which  have  been  stated,  the 
court  is  of  opinion  that  after  the  Superior  was  boarded 
by  Ihe  commander  of  the  revenue  Cutter,  who  obtain- 
ed possession  of  the  ship's  papers,  he  was  in  construc- 
tion of  law  in  possession  of  the  vessel,  and  that  she 
ought  to  have  been  delivered  up  by  the  officer  of  the 
flotilla :  and  that  the  carrying  her  out  of  the  district  by 
force  was  wrongful  on  the  part  6f  that  officer,  actii^ 
under  the  authority,  as  he  conceived,  of  Commodore 
Murray. 

It  has  been  contended  on  the  part  of  the  plaintiff, 
and  authorities  have  been  produced  to  prove  that  in 
time  of  war,  all  trading  with  the  enemy  is  unlawful, 
and  that  the  goods  of  an  ally  or  even  of  a  citizen  found 
trading  with  an  enemy  are  lawful  prizes  of  war,  and 
confiscable  as  such.  There  can  be  no  doubt  that  the 
law  is  so.  If  the  Superior  had  been  captured  on  the 
high  seas  trading  with  the  enemy,  or  m  violation  of 
the  laws  of  the  U.  States,  the  vessel  and  cargo  without 
doubt  would  have  been  prize  of  war.    Such,  I  con- 
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ceive^  was  the  case  of  the  Sally,  condenined  by  die 
decision  of  the  U,  States.  I  do  not  recollect  particu- 
larly the  facts  in  that  case,  but  I  have  no  doubt  she 
was  captured  on  the  high  seas — ^because  she  was  cap- 
tured by  a  private  armed  vessel  whose  right  to  capture 
is  confined  to  the  high  seas.  The  case  of  the  Nelly  re- 
ferred to  in  the  opinion,  was  a  eaptnre  on  the  high 
seas.  The  reference  in  the  opinion  to  the  4tb,  6th, 
and  14th  sections  of  the  act  of  J.une  26,  1812,  seems 
to  imply  a  capture  at  sea.  The  words  of  the  6th  sec- 
tion are,  ^^  And  in  the  case  of  all  captured  vessels, 
goods  and  effects  which  shall  be  brougM  within  the  ju- 
risdiction of  the  U.  Statesj  the  district  courts  of  the  U. 
States  shall  have  exclusive  original  cognisance  thereof, 
as  in  civil  causes  of  admiralty  and  maritime  jurisdic- 
tion, &c." 

In  the  case  of  the  Sally  it  was  contended  bv  the 
Attorney-General  on  the  part  of  the  U.  States — tnat  as 
soon  as  she  had  on  board  her  cargo  with  intent  that 
the  same  should  be  landed  in  the  U.  States,  they  be- 
came forfeited,  and  that  the  forfeiture  was  complete 
and  immediately  attached,  but  the  court  was  of  a  dif- 
ferent opinion,  and  that  she  was  lawful  prize ;  there 
was  no  intervening  claim  in  that  case  on  the  part  of  the 
revenue  officer. 

Seizures  of  vessels  within  the  waters  of  the  U. 
States,  for  violation  of  the  non-intercourse  act,  are  con- 
sidered as  properly  belonging  to  the  revenue  officers. 
This  appears  by  the  instructions  of  the  executive  de- 
partment, to  have  been  the  opinion  of  the  government : 
and  although  the  instructions  were  not  received  in 
time  by  Com.  Murray  to  prevent  this  contest,  yet 
this  clearly  shows  the  construction  put  upon  the  law 
by  the  nav^  department. 

After  seizure  by  the  collector,  the  vessel  and  cai^ 
are  considered  to  be  at  his  risque,  and  in  case  of  loss 
by  the  neglect  or  omission  of  the  collector,  he  is  re- 
sponsible to  the  owner.  Hence  the  court  is  of  opinion 
that,  admitting  the  facts  to  be  truly  stated,  there  was 
probable  cause  for  the  suit,  which  was  the  ground  of 
this  action.  It  would  be  rigorous  in  the  extreme  to 
say  that  there  was  not  probable  cause  for  the  originail 
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suit  ivfaen  the  attorney  for  the  district  Tvhom  the  col- 
lector was  bound  to  consult,  advised  and  directed  the 
measure.  And  if  it  be  admitted  that  the  District  At- 
torney was  mistaken,  it  cannot  alter  the  case  as  it  re- 
spects probable  cause,  because  if  the  case  was  of  so 
doubtful  a  nature  as  that  eminent  counsel  was  mista- 
ken, it  affords  a  strong  presumption  that  there  was 
probable  cause. 

The  court  are,  therefore,  of  opinion  that  there  was  a 
probable  cause  of  action,  and  to  the  jury  this  case  is 
now  submitted. 

The  jury  retired  for  about  ten  minutes,  when  they 
returaeawith  a  verdict  in  favour  of  the  defendant. 


SUPREME  COURT.  NORTH-CAROLINA 
Crittenden  v.  Jones. 

Taylor,  Ch.  J.  The  law,  of  which  the  defendant 
claims  the  benefit,  was  passed  in  1812,  and  provides 
that  any  court  rendering  judgment  against  a  debtor 
for  debt  or  damages  between  tne  31st  of  Dec.  of  that 
year  and  the  1st  of  Feb.  1814,  shall  stay  the  execution 
until  the  first  term  or  session  of  the  court  after  the 
latter  period,  upon  the  defendant's  giving  two  free- 
holders as  securities.  The  act  contains  sundry  de- 
tails, which  it  is  not  necessary  to  recite. 

In  deciding  the  momentous  question,  whether  the 
.will  of  the  legislature,  as  expressed  in  this  act,  be  in- 
compatible with  the  will  of  the  people,  as  expressed 
in  their  fundamental  law,  the  constitution  of  the 
United  States,/ we  disclaim  all  ris^ht  or  power  to 
give  judgment  against  the  validity  of  a  legislative  act, 
unless  its-  collision  with  the  constitution  appear  to  our 
understanding  manifest  and  irreconcileabie.  On  the 
contrary,  if  patient  and  dispassionate  consideration  of 
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the  subject,  produce  any  thing  ^ort  of  entire  convic- 
tion, we  hold  ourselves  boundto  support  a  law. 

The  constitutional  will  of  the  legislature,  inclination, 
not  less  than  duty,  prompts  us  to  execute ;  for  identi- 
fied as  its  members  are  with  the  other  citizens  of  the 
community,  and  faithfully  representing  their  feelings 
and  interests,  we  can  never  aUow  ourselves  to  think 
that  the  acts  proceeding  from  them  can  be  designed 
for  any  other  purpose  than  the  promotion  of  the  gene- 
ral welfare ;  or  can  result  from  any  other  than  the  pur- 
est and  most  patriotic  motives. 

We  have  deliberately  viewed  the  question  in  every 
light  in  which  the  arguments  of  the  learned  counsel  on 
both  sides  have  presented  it,  and  aided  by  such  addi- 
tional information  as  our  own  research  and  reflection 
could  furnish,  the  result  of  our  opinion  is  that  the  law 
in  question  is  unconstitutional,  and  cannot  be  executed 
by  the  judicial  department  without  violating  the  para- 
mount duty  of  their  oaths  to  maintain  the  constitution 
of  the  U.  States. 

This  conclusion  we  derive,  1st.  From  the  plain  and 
natural  import  of  the  words  of  the  constitution  of  the 
U.  States. 

2d.  From  a.  consideration  of  the  previously  existing 
mischiefs,  which  it  was  the  design  of  that  valuable  in- 
strument to  suppress  and  remedy. 

1.  Among  the  important  objects  which  the  people 
of  the  United  States  designed  to  accomplish  by  adopt- 
ing the  constitution,  that  establishing  justice  holds  a 
conspicuous  rank. — ^This  appears  from  the  solemn  de- 
claration of  tlje  people  themselves  in  the  preamble  of 
that  instrument.  The  enlightened  statesmen,  by 
whom  it  was  originally  framed,  had  reaped  abundant 
instruction  from  history  and  experience.  Long  ac- 
customed to  contemplate  the  operation  of  those  mas- 
ter principles  and  comprehensive  truths,  which  form, 
at  once,  the  defences  and  the  ornament  of  human  so- 
ciety;  and  which,  alone,  can  justly  form  the  basis  of 
the  social  compact ;  they  designed  to  give  them  prac- 
tical effect,  for  the  benefit  of  the  American  people — 
to  consecrate  and  make  them  perpetual.  They  well 
Jcnew  that  while  the  principle  oi  justice  is  deeply  root- 
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ed  in  the  nature  ^  and  interest  of  man,  and  essential  to 
the  prosperity  of  states,  it  forms  the  strongest  and 
brightest  link  in  the  chain,  by  Miiich  the  author  of  the 
Universe  has  united  together  the  happinessrand  die 
duty  of  his  creatures. 

To  give  a  proper  direction  to  these  general  princi- 
ples, the  clause  in  the  constitution  whidi  presents  the 
question  before  us,  was  inserted.  Some  of  its  pro- 
visions are  transcribed  from  the  articles  of  confedera- 
tion ;  others  are  added  because  experience  had  de- 
monstrated that  without  them  the  union  of  the  states 
would  be  imperfect.  The  words  are  "  No  state  shiA 
enter  into  any  treaty,  alliance  or  confederation ;  grant 
letters  of  marque  and  reprisal;  coin  money;  eaut 
bilb  of  credit ;  make  any  thing  but  gold  and  siJver 
coin  a  tender  in  payment  of  debts  ;  pass  any  biU  ot 
attainder,  ex  post  facto  law,  or  law  impairing  the  obli- 
gation 6f  contracts,"  &c. 

The  obligation  of  a  contract  may  be  impaired  by 
various  modes  and  in  different  degrees  ;  and  the  re- 
strictive clause  in  the  constitution  does,  according  to 
our  apprehension  of  its  meaning,  annul  every  act  of  a 
state  legislature  which  shall,  thereafter,  produce  that 
effect,  plainly  and  directly,  in  any  degree.  When, 
therefore,  the  validity  of  the  law  is  maintained  by  the 
defendant's  counsel,  because  it  does  not  allow  a  debt- 
or, who  promises  to  pay  in  one  thing,  to  pay  in  anoth- 
er ;  because  it  does  not  absolutely  restrain  the  debtor 
from  paying  according  to  his  engagement ;  or  because 
it  does  not  allow  a  third  person  to  interfere  between 
the  contracting  parties  ; — the  answer  is,  that  the  ex- 
amples cited  furnish  stronger  instances  of  a  violation 
of  the  constitution  than  the  case  before  us :  they  may 
with  stricter  propriety  be  called  cases  of  annulling  a 
contract — but  they  certainly  do  not  prove  that  the 
obligation  of  contracts  is  not  impahred  by  the  act  un- 
der consideration. 

Whatever  law  relieves  one  party  from  any  article 
of  a  stipulation,  voluntarily  and  legally  entered  into 
by  him  with  another,  without  the  direct  assent  6f  the 
latter,  impairs  its  obligation  ;  because  the  rights  of  the 
creditor  are  thereby  destroyed,  and  these  are  ever  co^- 
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respondeDt  to,  and  co-extensive  with,  the  dutj  of  the 
debtor.  The  first  principles  of  justice  teach  ub,  that 
he  to  whom  a  promise  is  made  under  legal  sanctions 
shall  signify  his  consent  before  any  part  of  it  can  be 
rightfully  cancelled  by  a  legislature. 

The  binding  force  of  a  contract  may  likewise  be 
impaired  by  compelling  either  party  to  do  more  than 
he  has  promised.  If  an  act  postponing  the  payment 
of  debts  be  constitutional,  what  reasonable  objection 
could  be  made  to  an  act  which  should  enforce  the 
payment  before  the  debt  becomes  due  ?  If,  notwith- 
standing the  constitutional  barrier,  it  is  competent  for 
the  le^slature  to  hold  out  to  all  debtors,  that  altiiough 
they  fail  to  pay  their  debts  when  they  become  due, 
and  their  creditors  are,  in  consequence,  compelled  to 
sue  them,  they  shall  nevertheless  be  indulged  with  a 
certain  time  beyond  the  judgment,  superadded  to  the 
ordinary  delays  of  the  law :  may  not  the  legislature, 
with  equal  authority,  announce  to  all  creditors  the 
right  of  suing  for  their  debts  and  enforcing  payment 
before  the  day?  Yet  the  rights  of  both  parties,  estab- 
lished by  the  contract,  are,  in  the  eye  of  Justice, 
lequally  sacred  ;  and  whether  those  of  the  creditor  are 
sacrificed  to  the  convenience  of  the  debtor,  or  the 
subject  be  reversed,  we  are  compelled  to  think  that 
the  constitution  is  overlooked. 

No  unimportant  part  of  the  obligation  of  every  con- 
tract arises  irom  the  inducement  the  debtor  is  under 
to  preserve  his  faith.  With  many  persons,  and  it  may 
be  hoped  the  greater  number,  a  sense  of  justice  and 
respect  for  character  form  motives  ot  sufficient 
strength ;  but  how  rarely  does  it  happen,  that  a  man 
lending  his  money,  or  selling  his  property  on  credit, 
estimates  such  motives  as  highly  as  to  deem  them 
safe  and  exclusive  ground  of  reliance !  In  most  cases 
he  would  reserve  both  money  and  property  in  his  own 
possession,  were  he  not  assured  that  the  law  animates 
the  industry  and  quickens  the  punctuality  of  his  debt- 
or ;  and,  that  by  its  aid,  he  can  obtain  payment  in  six 
or  nine  months.  Hence  the  well  considered  ceremo- 
nies of  bonds,  mortgages  and  deeds  of  trust,  more  use- 
ful as  the  instruments  of  coercive  justice,  than  as  pre- 
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serving  the  evidencef  of  contract.  The  act  under  vieir 
delays  this  assurance ;  and  while  it  produces  a  state 
of  things,  the  existence  of  which,  at  the  time  of  con- 
tract, would  have  restrained  the  creditor  from  parting 
with  his  property,  it  encourages  the  debtor  to  relax  his 
efforts  to  be  punctual.  It  weakens  his  inducement  to 
fulfil  his  engagement,  and  thereby  impairs  its  obliga- 
tion. 

The  right  to  suspend  the  recovery  of  a  debt  for  one 
period  implies  the  right  of  suspending  it  for  another, 
and  as  the  state  of  things  which  called  for  the  first  de- 
lay, may  continue  for  a  series  of  years,  the  conse- 
quence may  be  a  total  stagnation  of  the  business  of 
society,  by  destroying  confidence  and  credit  among 
the  ciizens. 

An  argument  urged  and  much  relied  on  by  the 
defendant's  counsel  is,  that  the  law  in  question  beais 
on  the  remedy,  and  is,  therefore,  within  the  sphere  of 
the  legislative  authority.  But  if  in  so  doing  it  violates 
the  constitution,  it  is  not  less  invalid,  than  if  it  directly 
touched  and  annulled  the  right.  Every  one  will  ar- 
gue, that  a  law,  which  should  deny  to  all  creditoistbe 
power  of  instituting  the  action  of  debt,  covenant, 
assumpsit,  or  a  bill  in  chancery,  would  invade  the  con- 
stitution ;  that  a  law  which  should  limit  the  recoveiy 
of  all  debts  to  so  short  a  period  after  its  passage,  that 
it  would  be  impossible,  according  to  the  course  of 
the  courts,  to  obtain  judgment,  would  also  be  void ; 
though  such  laws  ostensibly  bear  only  on  the  remedy, 
yet  they  do,  in  reality,  annihilate  the  right.  The  law 
before  us,  it  is  conceded,  does  not  go  to  the  extent  of 
either  instance,  yet  it  certainly  diminishes  the  import- 
ance and  value  of  the  right.  It  is  difficult  to  conceive 
how  a  law  could  otherwise  impair  an  existing  right 
than  by  withholding  the  remecly ;  which  is  in  effect 
to  suspend  the  right. 

The  undoubted  right  of  the  legislature  to  alter  and 
reform  the  judicial  system  may  it  is  said,  produce  de- 
lay in  the  execution  of  a  contract,  equal  to  that 
which  results  from  the  present  law :  and  it  is  urged 
that  all  such  acts  must  upon  the  same  principle  be 
declared  unconstitutional. 
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We  [luatus  in  MS.]  final  conclusioD  drawn  from 
these  proceedings  which,  without  hesitation,  we  ac- 
knowledge to  be  correct. 

All  such  laws,  the  legislature  have  an  unquestiona- 
ble right  to  enact,  a  right  which  the  people  have  never 
surrendered^  and  the  exercise  of  which  is  not  for- 
bidden by  the  constitution  of  the  United  States, 

But  it  must  be  considered  that  the  primarv  essential 
object  of  all  such  laws  is  the  promotion  of  the  admin- 
istration of  justice,  its  advancement  and  improvement. 
If  delay  grows  out  of  them;  if  any  thing  that  bears 
the  semolance  of  a  violation  of  contract  follows  \n 
their  train  ;  it  is  merely  the  unintended  incident  and 
consequence  of  the  exercise  of  a  lawful  authority. 
It  is  different  with  the  law  before  us:  its  very  design, 
as  expressed  in  the  title,  is  to  do  that  against  which 
the  constitution  has  opposed  its  veto. 

Many  analogous  powers,  it  is  agreed,  have  long  ex 
isted  in  the  slate  under  the  authority  of  the  law;  that 
their  exercise  has  been  highly  convenient  to  the  citi- 
zens, and  has  been  universally  acquiesced  in  ;  that  all 
these  must  cease  to  have  effect  if  the  suspension  law  h 
unconstitutional,  to  the  manifest  detriment  of  the  com- 
munity. 

If  such  effects  follow  from  one  decision,  there  are 
no  citizens  in  the  stale  who  will  more  sincerely  de- 
plore them  than  ourselves.  But  we  feel  too  deeply 
what  we  owe  to  the  responsibility  of  our  stations,  to 
the  obligation  of  our  oaths,  and  the  rights  of  the  peo- 
ple and  their  posterity,  to  be  turned  aside  from  what 
we  believe  to  be  the  path  of  duty,  by  any  considera- 
tion of  the  consequences  that  may  arise  from  con- 
tinuing in  it. 

Let  all  these  cases  be  patiently  examined,  and  we 
think  it  will  be  seen  that  tneir  analogy  is  not  complete, 
and  that  they  still  exist  and  the  powers  under  them 
be  rightfully  exercised,  notwithstanding  the  decision 
in  the  present  case. 

The  1st  instance  is  the  stay  of  execution,  which  tho 
justices  are  allowed  to  grant,  upon  judgments  render- 
ed by  t,hem.     But  here  the  creditor  is  not  concluded  ; 
he  may  appeal  to  the  county  court.    Besides  the  con- 
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stitutioD  of  the  United  States  in  tlie  section  undar  con- 
sideration employs  the  future  tense.  "  No  Sts^e  sball 
{)ass  laws,"  fcc.  It  does  not  repeal  those  conflictiog 
aws  which  were  then  in  force ;  though  several  of  the 
States  did,  in  obedience  to  its  spirit,  forbear  to  re-enact 
laws  in  hostility  with  it.  The  law  giving  thb  power 
to  magistrates  was  enacted  long  before  the  constitu- 
tion was  adopted. 

Another  example  cited,  is  that  of  the  power  con- 
stantly exercised  by  a  court  of  chancery,  in  giving 
time  to  a  mortgagor^  on  a  bill  filed  against  him  to  fore* 
close,  to  pay  the  debt  before  the  decree  is  made  ab- 
solute, or  the  lands  ordered  to  be  sold. 

Such  a  power  has  been  exercised  by  that  court  from 
very  ancient  times,  was  one  of  the  modes  of  admin- 
istering a  remedy  on  these  contracts,  kn^wn  to  the 
parties  when  entering  into  it,  and  is  a  necessary  con- 
sequence pf  the  principle  on  which  the  constitution  of 
the  court  compels  it  to  decide  the  rights  of  parties  to 
a  mortgage. 

It  is  also  in  strict  conformity  with  natural  justice ; 
for  the  land  mortgaged  being  only  a  collateral  security 
for  the  payment  of  the  debt,  and  so  understood  by  the 
creditor,  he  cannot  be  injured  if  his  debt  and  interest 
are  paid.  It  is  upon  the  same  principle,  that  a  court 
of  chancery  exercises  its  jurisdiction  of  relieving 
against  a  penalty  ;  because  it  is  designed  to  secure 
the  payment  of  money,  and  the  court  allows  the 
creditor  all  that  he  expected  when  he  made  the  con- 
tract. The  intention  of  the  parties  is,  in  all  respects, 
effectuated  ;  and  the  obligation  of  the  contmct  is  en- 
forced, precisely  in  the  way  both  creditor  and  debtor 
knew  it  might  be  enforced,  when  they  entered  into  it, 
another  point  of  view  may  probably  render  the  sub- 
ject clearer.  Such  an  order  in  the  court  of  chancery 
is  not  at  all  durected  against  the  contract ;  but  it  is  the 
answer  of  the  court  to  a  mortgagee,  who  brings  his  biU 
against  the  mortagor,  on  whom  it  prays  the  court  to  lay 
hands,  and  make  him  if  he  intends  to  redeem  do  it^ 
then,  or  ever  after  remain  silent  When  the  court,  there- 
fore, is  applied  to  for  the  purpose  of  lending  its  aid  to 
an  individual^  in,  a  matter  which  he  deems  necessary 
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for  bis  peace,  it  is  clearly  in  its  power  to  say  upon  ivhat 
terms  such  interposition  shall  be  extended.  With 
the  utmost  propriety  then,  the  court  answers,  "  it  can- 
not  be,  that  a  decree  of  foreclosure  shall  be  made  in 
the  case,  without  giving  reasonable  time  to  the  mort- 
gagor to  redeem."  If  there  are  special  cases  in  which 
a  court  of  chancery  gives  further  time,  upon  a  bill  to 
redeem,  it  must  be  upon  the  ground  that  the  sub- 
stantial understanding  and  agreement  of  the  parties 
is  that  of  a  security  for  the  money  and  the  interest 
accruing  without  having  reference  to  any  particular 
day  of  payment,  and  that  the  safety  of  the  debt  is  only 
intended  to  be  provided  for  by  the  mortgagee.  Hence 
the  mortgagee  takes  a  bond  for  the  debt,  and  the  ex- 
istence of  the  mortgage  is  no  objection  to  the  recove- 
ry of  the  debt.  The  giving  furtner  time  on  a  bill  i6 
redeem  has  no  influence  on  the  bond,  nor  does  it  affect 
any  proceeding  to  recover  the  debt  in  any  court  of  law. 
Both  jurisdictions  move  distinctly  within  the  sphere 
of  their  respective  orbits.  The  court  of  equity  applies 
itself  to  the  conscience,  of  the  party,  requiring  of  hira 
substantially  to  accept  and  perform,  what  he  originally 
expected,  and  what  was  intended  by  both  parties ; 
thereby  enforcing  rather  than  impairing  the  contract. 

The  act  of  1789,  has  been  pointed  out  to  the  notice 
of  the  court,  as  containing  a  similar  exercise  of  legis- 
lative power  with  the  one  under  consideration.  That 
act  provides  that  no  execution  shall  be  levied  on  the 
property  of  a  minor  in  the  hands  of  his  guardian,  until 
twelve  months  after  a  judgment  on  the  scire  facias. 

An  examination  of  the  purview  of  this  law  will  show 
that  it  is  supplementary  to  the  act  of  1784,  by  which 
a  remedy  is  given  a^inst  heirs  not  formerly  possessed 
by  the  creditor.  The  heir  was  at  first  liable  only 
where  he  was  expressly  bound  in  the  obligation  of  his 
ancestor,  and  had,  also,  assets  by  descent.  By  these 
laws  wliich  must  be  construed  together,  the  land  in 
the  possession  of  the  heir  is  made  liable  to  creditors 
after  the  personal  estate  is  exhausted.  That  a  new 
remedy,  given  by  the  legislature,  should  be  qualified 
and  limited  in  any  way  they  deem  expedient,  seems 
perfectly  unexceptionable.    Besides,  to  w|3om  is  the 
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indulgence  extended  ?  To  minors,  whose  rights  the 
common  law,  even  to  a  greater  degree  than  equity^ 
lias  always  considered  as  under  its  peculiar  pro- 
tection. Its  language  is  "  in  the  case  of  infants  the 
parol  is  to  demur,  and  the  infant  is  not  bound  to  ans- 
^ver  hke  full  age,  and  the  register^  parliament  and  com- 
mon law  give  no  execution  agamst  an  Infant  hdr,  al- 
though the  debt  were  clear  and  indisputable  as  b j  a 
judgment  or  statute.'^  2  Treatise  on  Etj.  268. 

The  right  to  pas$  this  law  is  further  derived  from 
the  5th  section  of  the  Declaration  of  Rights,  "  that  aD 
power  of  suspending  laws  or  tlie  execution  of  laws  by 
any  authority,  without  the  consent  of  the  representa- 
tives of  the  people,  is  injurious  to  their  rights  and  ought 
not  to  be  exercised." 

This  article,  like  several  other  excellent  ones  in  the 
same  instrument,  is  taken  mutatis  mutandis  from  the 
declaration  of  rights  established  by  the  Parliament  of 
England  at  the  beginning  of  the  reign  of  Wm.  111.  and 
was  especially  designed  to  secure  them  again^  abnancb 
of  the  prerogative,  which  though  exercised  by  tlie  legal 
authority  from  the  time  of  Hen.  III.  had  been  emplo>> 
ed  in  the  preceding  reign,  in  a  mann^  themo^t  odious 
and  oppressive.  With  the  example  of  the  reTolutHJ^u 
in  England,  and  the  causes  producing  Ut  put  ifv  tlKur 
remembrance,  the  convention  of  this  stato  raised  this 
bulwark  against  a  similar  assumption  of  auUiorit>. 
But  the  term,  "  Laws"  must  signify  ^uch  acts  a$  the 
legislature  have  authority  to  pass,  for  that  cannot  be 
called  a  law,  which  the  constitution  has  ^rbtdden  tp 
be  enacted.  The  term  "  suspend"  impli^  that  the 
act  suspended,  once  had  an  e/Tectual  and  cojistituttonal 
existence.  So  that  if  before  the  adoption  of  the  fede* 
ral  constitution  the  legislature  had  passed  an  act  in* 
consistent  with  the  constitution  of  the  state,  suclj  act 
could  not  claim  the  authority  of  a  law-  If,  for  exam- 
ple, they  had  directed  the  judiciary  to  try  all  criminab 
without  the  intervention  of  a  jury  ;  if  they  had  decfctf- 
ed  certain  acts  theretofore  done,  and.  lawfully  done 
should  nevertheless  be  puaisbjable ;  that  no  pciaonjBis 
should  be.  bailable;  it  would  we  apprehend,  haxe 
keen  the  sacred  duty  of  the  judici^y  to  refwe  tojeye* 
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cute  such  acts.  The  persons  who  have  filled  that  de- 
partment, from  the  cessation  of  the  colonial  govern* 
ment  to  the  present  time,  have  acted  in  conformity 
with  this  principle,  as  the  judicial  records  of  the  count- 
ry testify.  A  law  is  defined  a  rule  of  action  com- 
manding what  is  right  and  prohibiting  what  is  wronff. 
But  the  rule  prescribed  in  the  supposed  cases  would 
have  commanded  what  was  wrong,  and  prohibited 
what  was  right,  according  to  the  fundamental  law. 
Every  article  in  the  Declaration  of  Rights,  as  well  as 
the  constitution  of  the  state,  is  subject  to  the  para- 
mount control  of  the  constitution  of  the  United  States, 
which  being  the  last  solemn  expression  of  the  will  of 
the  people,  annuls  and  destroys  every  thing  clearly  ir- 
reconcileable  with  it. 

The  definition  of  a  contract  as  given  by  M.  Pothier, 
a  writer  on  the  civil  law,  is  quoted  to  show  that  the 
time  of  payment  is  not  of  the  essence  of  a  coritract. 
The  writers  on  that  law  have  made  various  subtle  dis- 
tinctions relative  to  the  qualities  of  a  contract ;  but  as 
we  cannot  perceive  that  any  inference  can  be  drawn 
sfrom  the  words  ofPothier  applicable  to  this  subject,  ex- 
cept such  as  other  parts  of  the  work  explain  away,  a 
very  brief  notice  of  it  will  be  sufficient.     His  words 
are,  "  there  are  three  different  things  to  be  distinguish- 
ed in  every  contract,  things  which  are  of  the  essence 
of  a  contract ;  things  which  are  only  of  the  nature  of 
the  contract ;  and  things  which  are  merely  accidental 
to  it."     After  explaining  at  length  the  essence  and  the 
nature  of  the  contract,  he  illustrates  what  he  mean? 
by  the  accidental  things,  which,  he  says,  are  only  in-  • 
eluded  in  the  contract  by  express  agreement.     "  For 
instance,  the  allowance  of  a  certain  time  for  paying 
the  money  due  ;  the   liberty  of  paying  it  by  instal- 
ments, that  of  paying  another  thing  instead  of  it,  of  pay- 
ing to  some  other  person  than  the  creditor,  and  the 
Kke,  are  accidental  to  the  contract,  because  they  are 
not  included  in  it,  without  being  particularly  expres- 
f^ed."    The  just  inference  from  this  passage  is,*  that 
accidental  things,  if  inserted  irtthe  contract,  fornv  a 
part  of  its  obRgatioti;    That  the  dViMaw  viewed  t*ietn 
in  this  light  is  evidertt  (rtitn '  iAhet  parts  of  the '  sam% 

Digitized  by  VjOOQ IC 


530 

writer,  where  be  distinguishes  between  a  term  of  right 
and  a  term  of  grace  ;  the  thrst  making  a  part  of  the 
agreement,  the  latter  not. — 1.  PotiUerj  P.  11,  Chip.Sy 
131 ,  Evans^  translation. 

To  this  statement  of  the  reasons  why  the  analog 
of  the  cases  relied  upon  appears  to  us  imperfect,  it  is 
only  nec^sary  to  subjoin  this  general  remark  that 
none  of  them  have  been  directly  brought  into  judg- 
ment ;  and  if  they  should  appear  to  be  infringements 
of  the  constitution,  it  cannot  follow  that  the  acquies- 
cence in  them  will  justify  a  repetition.  The  construc- 
tion we  give  to  the  constitution  would  hare  bee« 
adopted  by  us  from  a  constd^ation  of  the  instrument 
itself;  but  we  think  it  fortified  by  the  collateral  iltas-^ 
tration  furnished  by  the  other  ground  of  our  opioioo. 

2.  It  is  to  be  seen  in  the  political  records  of  some 
of  the  states,  that  pressed  and  exhausted  by  their  efforts 
in  the  great  struggle  for  independence,  they  had  re- 
course to  various  expedients  to  relieve  their  suffering 
citizens.  In  addition  to  the  issue  of  bills  of  credk 
and  paper  money,  some  laws  were  passed  wholly 
changing  the  nature  of  the  contmct;  otheis  po6tpon«d 
the  payment  of  debts  by  authorizing  it  to  be  made  in 
instalments.  The  benefit  resulting  from  these  mea- 
sures was  partial  and  temporary;  but  the  evil,  as 
might  have  been  expected,  universal  and  permanent 
testimonies  of  this  might  be  adduced  from  various  au- 
thorities; but  it  may  be  sufficient  to  cite  the  work  of 
the  able  liistorian  of  S.  Carolina,  whose  various  labouis 
in  the  cause  of  literature,  entitle  him  to  the  gratitude 
of  the  country.  As  the  work  of  this  gentleman  may  not 
be  in  the  hands  of  everyone  who  may  desire  to  know 
the  grounds  of  our  opinion,  such  parts  of  it  will  be 
transcribed  as  immediately  relate  to  the  subject. 

"  The  people  of  South-Carolina  had  been  but  a 
short  time  in  the  possession  of  peace  and  independ- 
ence, when  they  were  brought  under  a  new  species  of 
dependence.  So  universally  were  they  in  debt  be- 
yond their  ability  to  pay,  that  a  rigid  enforcement  of' 
the  laws  would  have  deprived  them  of  their  possesioiB 
and  their  personal  liberty,  and  still  left  them  under  in- 
cumbrances ;  for  property  when  brought  to  sale  iin- 
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der  execution,  soid  at  so  low  a  price  as  frequently 
mined  the  debtor  without  paying  the  creditor.  A 
(Usposition  to  resist  the  laws  became  common.  As- 
semblies were  called  oftener  and  e^lier  than  the  con* 
stitutiQo  or  laws  required.  The  good  and  evil  of  re- 
presentative government  became  apparent.  The 
assemblies  were  a  correct  representation  of  the  people. 
They  had  common  feelings,  and  their  situation  Was 
in  most  cases  similar.  These  led  to  measures  which 
procured  temporary  relief,  but  at  the  expence  of  the 
permanent  and  extended  interests  of  the  community. 
Laws  were  passed  in  which  property  of  every  kind 
was  a  legal  tender  in  the  payment  of  debts,  though 
payable  according  to  contract  in  gold  and  silver. 
Other  laws  installed  the  debt,  so  that  of  sums  already 
due,  only  a  third,  and  afterwards  only  a  fifth,  was  an- 
nually reooveiied  m  the  courts  of  law." 

After  stating  the  emission  of  paper  money,  he  pro- 
ceeds thus : 

*'  The  effect  of  these  laws  interfering  between  debt- 
ors and  creditors  were  extensive.  They  destroyed 
public  credit  and  confidence  between  man  and  man ; 
injured  the  morals  of  the  people,  and  in  many  instances 
insured  and  ag^vated  the  final  ruin  of  the  unfortu- 
nate debtor  for  whose  temporary  relief  they  were 
brought  forward.  The  procrastination  of  payment 
abat^  exertions  to  meet  it  with  promptitude.  In  the 
mean  time  interest  was  accumulating,  and  the  ex- 
pences  of  suits  multiplied  by  the  number  of  instal- 
ments." 

He  then  states  the  necessity  of  the  constitution  of 
the  United  States,  the  objects  provided  for  by  it,  and 
particulary  recites  the  clause  under  consideration; 
after  which  he  piDceeda: 

'^  Their  acceptance  of  a  constitution,  which  among 
othev  clauses,  contained  the  restraining  one  which  has 
been  just  recited,  was  an  act  of  great  self-denial.  To 
resign  power  in  possession  is  rarely  done  by  individuals, 
and  more  rarely  by  collective  bodies  of  men.  The 
power  thus  given  up  by  South-Carolina,  was  ene^sbe' 
thought  essential  to  her  welfare,  and  had  fireety'^ixeiv 
ciaed  for  sevaial  pre<^edii^  years.  /Such  a  relinquish- 
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mentshS  would  not  have  made  at  any  period  of&e 
last  five  years,  for  in  them  she  had  passed  no  less  than 
six  acts  interfering  between  a  debtor  and  credkor, 
with  a  view  of  obtaining  a  respite  for  the  former,  ua- 
der  particular  circumstances  of  public  distress.  To 
tie  up  the  hands  of  future  legislatures,  so  as  to  deprive 
them  of  the  power  of  repeating  similar  acts  on  any 
emergency,  was  a  display  both  of  wisdom  and  magna- 
nimity. It  would  seem  as  i  f  experience  had  convinced 
the  state  of  its  political  errors,  and  mduced  a  willing- 
ness to  retrace  its  steps  and  relinquish  a  power  which 
had  been  improperly  used." 

Upon  examining  the  laws  of  South-CaroUna,  it  ap- 
pears that  the  last  act  alluded  to  by  the  historian,  as 
mterfering  between  debtor  and  creditor,  was  passed 
the  4th  November,  1788.  It  provides  that  all  debte 
(with  various  exceptions)  contracted  previo\»  to  the 
WBt  of  January,  1787,  shall  be  receivable  in  instal- 
ments. Only  one  fifth  to  be  paid  annuUy  on  the  26di 
of  March  ;  in  each  succeeding  year  untU  the  whole  is 
paid.  The  law  also  authorizes  the  creditor  to  demand 
security. 

In  thecourse  of  an  animated  picture,  traced  by  thehis- 
toriari,  of  the  effects  of  the  new  constitution,  he  remarks, 
"  Public  credit  was  re-animated,  the  owners  of  pio- 
perty  and  the  holders  of  money/reely  parted  with  both, 
well  knowing  that  no  future  law  could  impair  the 
obligation  of  contracts."  2—Ramsay^$  History  of 
South-CaroHna,  page  483. 

In  page  440,  the  same  author  in  describing  the  effect 
of  the  embargo  in  1807,  remarks  : 

"  Though  the  prohibiting  of  exporting  the  valuable 
commodities  of  the  country  reduced  their  price  oo^ 
half,  yet  the  courts  and  the  legislature  firmljr  resisted 
all  attempts  to  obstruct  the  legal  course  of  justice  in 
favour  of  debtors.  The  forbearance  of  the  creditor 
part  of  the  community  generally  afforded  a  shield  to 
property  bound  by  judgments  and  executions,  which, 
witnout  violating  the  constitution  protected  it  more 
effectually  than  the  instalment  laws,  which  had  been 
too  easily  passed  in  the  period  of  disorganization  pre- 
ceding the  establishment  of  energetic  government  in 
1789.'' 
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No  comment  on  these  extracts  is  necessary  to  prove 
that  in  the  opinion  of  the  writer,  the  instalment  iaw^ 
could  not  have  been  re-enacted  after  the  adoption  of 
the  constitution.  They  may  also  fairly  be  considered 
as  furnishing  evidence  of  the  sentiments  of  a  respecta- 
ble state  on  the  same  subject,  expressed  at  two  differ- 
ent periods,  a  state  which  has  always  abounded  with 
able  men  at  the  bar,  on  the  bench,  and  in  the  legis- 
lature. 

The  same  opinion  is  to  be  collected  (torn  the  de- 
bates in  our  convention  in  1 788,  as  having  been  en- 
tertained by  some  eminent  citizens  who  assisted  in 
forming  the  constitution,  and  were  present  at  all  the 
discussions  it  underwent  in  the  generdl  convention. 
Whoever  will  compare  an  instalment  law  with  a  sus- 
pension law  at  the  time  of  their  enactment,  will  prob- 
ably be  induced  to  give  the  preference  to  the  former, 
in  relation  to  the  rights  of  the  creditor ;  and  ta  con- 
clude that  if  the  former  violates  the  constitution  afor- 
&'ort,  the  latter  does  so. 

We  have  thus  given  the  reasons  of  our  opinion  with 
as  much  clearness  and  brevity  as  the  many  important 
causes  pressing  upon  our  attention  would  enable  us 
lo  do  in  the  intervals  of  adjournment.  For  until  the 
present  term  we  know  not  the  opinions  of  each  other. 
We  should  have  rejoiced  if  this  judgment  could  have 
been  put  in  a  course  of  revision  before  a  superior  tn- 
bunal,  or  that  so  interesting  a  question  could  have 
been  decided  for  the  first  time,  by  judges  of  more  skill 
and  learning  than  we  pretend  to  possess.  Such  as  it 
is,  we  submit  it  to  the  candor  and  good  sense  of  out 
fellow  citizens,  who,  although  they  may  think  us  in 
error,  to  which  we  are  subject  in  common  with  the 
rest  of  the  human  family,  will  do  us  the  justice  to  be- 
lieve that  such  error  is'  neither  wilful  nor  agreeable. 
We  have  discharged  what  we  believe  to  be  an  impe- 
rious duty  to  our  country,  and  the  7nens  consfia  recti 
forms  our  f  oi^olation  and  support. 
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Habeas  Corpus. 

VIRGINIA. 

In  the  matter  of  WiUiam  Meade  May,  1815. 

Marshal,  Ch.  J.  By  the  return  of  the  deputj 
marshal,  it  appears  that  Wm.  Meade,  the  petittcM[ier, 
was  taken  into  custody  by  him  and  is  detained  in  cus- 
tody, on  account  of  the  non-payment  of  a  fine  of  AS 
dollars,  assessed  upon  him  by  the  sentence  of  a  court 
martial,  for  failing  to  take  the  field  in  pursuance  of  tbe 
general  orders  of  the  24th  of  March,  1813,  the  mar- 
shal not  having  found  property  whereof  the  sak/  fine 
might  have  been  made. 

The  court  martial  was  convened  by  the  following 
order : 

November  8th,  181S. 
BRIGADE  ORDERS. 

A  general  court  martial  to  consist  of  Lt,  Col.  Mason, 
President,  &c.  will  convene  at  the  court  house  in  Lees- 
burg  on  Friday  the  third  day  of  next  month,  for  the 
trial  of  delinauencies  which  occurred  under  the  late 
requisitions  of  the  governor  of  Virginia  and  Secretary 
of  war,  for  militia  from  the  county  of  Loudoun. 

(Signed)  HUGH  DOUGLASS, 

Brig.  Gen.  6th  Regt.  of  V.  M. 

The  court  being  convened  the  following  proceed- 
ings were  had. 

It  appears  to  the  satisfaction  of  the  court  that  the 
following  persons  of  the  county  of  Loudoun  were  re- 
gularly detailed  for  militia  duty,  and  were  required  to 
take  the  field  under  ffeneral  orders  of  March  24th,  1813, 
but  refused  or  failed  to  comply  therewith,  whereupon 
this  court  doth  order  and  adjudge  that  they  be  each 
severally  fined  the  sum  annexed  to  their  names  as  fol- 
lows, to  wit :  William  Meade,  ^48,  fee- 
On  the  part  of  the  petitioner  the  obligation  of  this 
sentence  is  denied. 

1st.  Because  it  is  a  court  sitting  under  the  author- 
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ity  of  the  State  and  not  of  the  United  States.  2nd.  It 
has  not  proceeded  according  to  the  laws  of  the  State, 
nor  is  it  constituted  according  to  those  laws.  Sd.  Be- 
cause the  court  proceeded  without  notice. 

1st.     The  court  was  unquestionably  convened  by 
the  authority  of  the  state,  and  sat  as  a  state  court. 
It  is  however  contended  that  the  marshal  may  collect 
fines  assessed  by  a  state  court  for  the  failure  of  a  mili- 
tia man  to  take  the  field  in  pursuance  of  the  orders  of 
the  President  of  the  United  States.     The  Constitution 
of  the  United  States  gives  power  to  Congress  "  to  pro- 
vide for  calling  forth  the  miUtia  to  execute  the  laws  of 
the  Union,"  &c.     In  the  execution  of  this  power,  it  is 
not  doubted  that  Congress  may  provide  the  means  of 
punishing  those  who  may  fail  to  obey  the  requisitions, 
made  in  pursuance  of  the  laws  of  the  Union,  and  may 
prescribe  the  mode  of  proceeding  aigainst  such  delin- 
quents, and  the  tribunals  before  which  such  proceed- 
ings shall  be  had.     Indeed  it  would  seem  reasonable 
to  expect  that  all  the  proceedings  against  delinquents 
should  rest  on  the  authority  of  that  power  which  had 
been  offended  by  the  delinquency — This  idea  must 
be  retained  while  considering  the  acts  of  Congress. 
The  first  section  of  the  act  of  1793,  authorizes  the 
President,  whenever  the  United  States  shall  be  inva- 
ded, or  in  imminent  danger  of  invasion,  to  call  forth 
Buch  number  of  the  militia  of  the  State  or  States  most 
convenient  to  the  place  of  danger  or  scene  of  action, 
as  he  may  judge  necessary  to  repel  such  invasion, 
and  to  issue  his  orders  for  that  purpose  to  such  officer 
or  officers  of  the  United  States  as  he  shall   think 
proper."     The  6th  section  enacts  "  that  every  officer^ 
non-commissioned  officer  and  private  of  the  militia, 
who  shall  fail  to  obey  the  orders  of  the  President  of  the 
United  States  in  any  of  the  cases  before  recited,  shall 
forfeit  a  sum  not  exceeding  one  year's  pay,  and  not 
less  than  one  month's  pay,  to  be  determined  and  ad- 
judged by  a  court  martial."    The  6th  section  enacts 
'^  that  courts  martial  for  the  trial  of  militia  shall  be 
composed  of  militia  officers  only."    Upon  these  sec- 
lions  depends  the  question  whether  courts  martial  for 
the  assessment  of  pnes  against  delinquent  militia  men 
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should  be  constituted  under  the  authority  of  the  United 
States,  or  of  the  State  to  which  the  d6liiK]iieiit  bek^s. 
The  idea  originally  suggested,  that  the  tribunal  forme 
trial  of  the  ofience  should  be  constituted  by  or  d^e 
its  authority  from  the  government  against  whk:h  the 
offence  had  been  committed,  would  seem  to  require 
diat  the  court  thus  referred  to  in  general  terms,  slu>uld 
be  a  court  sitting  under  the  auuority  of  the  United 
States.    It  would  be  reasonable  to  expect,  if  the  power 
were  to  be  devolved  on  the  court  of  a  State  Gov^n- 
ment,  that  more  explicit  terms  would  be  used  for  con- 
reying  it*-*-and  it  seems  also  to  be  a  reasonable  con- 
struction that  the  legislature,  when  in  .the  6th  section^ 
providing  a  court  martial  for  the  trial  of  militia,  held 
HI  mind  the  offences  described  in  the  preceding  sec- 
tion, and  to  be  submitted  to  a  court  martial     if  the 
offences  described  in  the  5th  section,  are  to  be  tned 
by  a  l^urt  constituted  according  to  the  provisions  of 
the  6th  section,  then  we  should  be  led  by  the  language 
of  that  section  to  suppose  that  congress  had  in  con- 
templation a  court  formed  of  officers  in  actual  service, 
since  the  provision  that  it  should  be  composed  ^^  of 
militia  officers  only,"  would  otherwise  be  nugatory. 
This  construction  derives  some  aid  bom  the  act  of 
1814.    By  that  act,  courts  martial  for  the  trial  of  of- 
fences, such  as  that  with  which  Mr.  Meade  is  charged, 
are  to  be  appointed  according  to  the  rules  prescribed 
by  the  articles  of  war.     The  court  in  the  present  case, 
is  not  so  constituted.     The  only  argument  which  oc^ 
curs  to  me  against  this  reasoning,  grows  out  of  the  ia* 
convenience  arrising  from  trying  delinquent  militia 
men,  who  remain  at  home,  by  a  court  martial  com- 
posed of  officers  in  actual  service.  This  inconvenience 
may  be  great,  and  well  deserves  the  consideration  of 
Congress ;  but  I  doubt  whether  it  is  sufficient  to  justi- 
fy a  judge  in  so  construing  a  law  as  to  devolve  on 
courts,  sitting  under  the  authority  of  the  state,  a  pow^ 
which  in  its  nature  belongs  only  to  the  United  States. 
If,  however,  this  should  be  the  proper  construction, 
then  the  court  must  be  constituted  according  to  the 
laws  of  the  State. 
On  examining  the  laws  of  Virginia,  it  appears  thai 
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no  court  martial  caa  be  called  for  the  assessment  of 
fines,  or  for  the  trial  of  privates  not  in  actual  service. 
This  duty  is  performed  by  a  court  of  inquiry,  and  a 
second  court  sit,  to  receive  the  excuses  of  those  against 
whom  a  previous  court  may  have  assessed  fines,  be- 
fore the  sentence  becomes  final  or  can  be  executed. 
If  it  be  supposed  that  the  act  of  Congress  has  conferred 
the  jurisdictbn  against  delinquent  militia  privates  on 
courts  martial  constituted  as  those  are  for  the  trial  of 
officers,  still  this  court  has  proceeded  in  such  a  man- 
ner that  its  sentence  cannot  be  sustained.  It  is  a 
principal  of  natural  justice  widi  which  courts  are 
never  at  liberty  to  dispense,  unless  under  the  mandate 
of  positive  law,  that  no  person  shall  be  condemned  un- 
heard,  or  without  an  opportunity  of  being  heard. 
There  is  no  law  authorizing  courts  martial  to  proceed 
against  any  person  without  notice,  consequently  such 
proceeding  is  entirely  unlawful.  In  the  case  of  the 
courts  of  enquiry  sitting  under  the  authority  of  the 
state,  the  practice  has  I  believe  prevailed,  to  proceed 
in  the  first  instance  without  notice ;  but  this  incon- 
venience is  in  some  degree  remedied  by  a  second 
court,  and  I  am  by  no  means  prepared  for  such  a  con- 
struction of  the  act  as  would  justify  rendering  the 
sentence  final  without  substantial  notice.  But  be  thb 
as  it  may,  this  is  a  court  martial  and  not  a  court  of 
enquiry,  and  no  law  exists  authorizing  a  court  martial 
to  proceed  without  notice.  In  this  case  the  court  ap- 
pears so  to  have  proceeded.  For  this  reason  I  consider 
its  sentences  as  certainly  nugatory,  and  do,  therefore, 
direct  the  petitioner  to  be  discharged  fipom  the  custody 
of  the  marshal 
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NEWYORK  COUNCIL  OF  REVISION. 
22nd  October,  1814. 

Presenty 

The  Governor, 

Mr.  Chanceli^or  Kent, 

Mr.  Chief  Justice  Thompson, 

Mr.  Justice  Spencer, 
iUr.  Chancellor  objected  to  the  bill  entitled  "  an  act 
to  authorize  the  raising  of  troops  for  the  defence  of 
this  state,''  as  inconsistent  with  the  spirit  of  the  con- 
stitution and  the  public  good  ; 

1st.  Because  the  constitution  of  the  U.  States  has 
granted  to  Congress  the  power  to  raise  and  support 
armies,  and  with  it  the  exclusive  power  to  lay  and  col- 
lect imposts,  and  the  concurrent  power  to  lay  and  col- 
lect taxes,  duties,  and  excises,  in  order  to  provide  for 
the  common  defence  and  general  welfare.  After 
such  a  transfer  of  power,  and  of  the  best  resources  of 
the  state,  the  raising  immediately  so  large  an  army  as 
12,000  men,  and  at  the  sole  expense  of  the  people  of 
this  state,  so  far  as  respects  the  oi^anization,  bounty 
and  equipment  of  the  corps ;  and  which  alone,  ac- 
cording to  the  terms  of  the  bill  may  amount  to  near- 
ly, or  quite  two  and  an  half  millions  of  dollars,  is 
an  undue,  disproportionate,  and  most  burdensome 
contribution  for  the  common  defence.  The  individu- 
al states  as  states  have  nothing  to  do  with  th3  war  ex- 
cept for  the  mere  purpose  of  self-protection.  The  en- 
tire power  of  creating,  conducting  and  concluding  >var, 
and  with  it  the  correspondent  duties  and  responsibili- 
ties are  confided  exclusively  to  the  government  of  the 
U.  States.  Nor  do  the  provisions  of  the  bill  corres- 
pond with  its  title,  for  tne  troops  so  raised  are  to  be 
placed  for  two  years  under  the  command  and  at  the 
disposal  of  the  government  of  the  U.  States,  without 
any  restriction  as  to  place  or  object,  and  who  may  ac- 
cordingly employ  them  where  they  please,  and  upon 
such  projects  of  conquest  as  may  suit  the  policy  of 
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the  goveriiment,  while  the  defence  of  this  state  from 
actual  invasion  ma^,  in  the  mean  time,  be  left  to  be 
borne  by  its  remainmg  citizens. 

2dly.    Because  the  mode  of  raising  the  army  by 
compulsory  assessments  and  drafts,  would  be  unjust, 
unequal,  and  grievously  oppressive  in  its  operation. 
The  poorest  counties  in  the  state  must  raise  as  many 
soldiers  in  proportion  to  their  population  as  the  most 
wealthy.    This  bill  is  not  intended  for  the  case  of  an 
occasional  draft  or  detachment  of  a  portion  of  the  mil- 
itia for  some  sudden  and  pressing  emer^ncy,  ac- 
cording to  the  hitherto  received  policy  of  our  mild 
militia  systems,  and  which  were  never  intended  to 
chanj^e  essentially  die  free  and  independent  charac- ' 
ter  of  citizens.    The  scheme  of  this  bill  is  to  transfer 
forcibly,  and  by  military  law,  citizens  into  soldiers  for 
long  national  service,  and  thereby  breaking  up  proba- 
bly for  ever  all  their  plans  of  usefiilness,  and  the  man- 
ners, and  morals,  and  habits  of  domestic  life.    And 
this  new  plan  of  raising  an  army  appears  to  be  as  un- 
necessary as  it  is  alarming.     It  is  hardly  to  be  sup- 
posed that  the  government  of  the  U.  States,  if  it  real- 
ly deserves  and  retains  the  affection  and  confidence 
of  the  nation,  cannot  raise  by  voluntary  enlistments, 
and  on  reasonable  terms,  a  force  adequate  to  all  the 
just  purposes  of  national  defence.    Nothing,  however 
short  of  extreme  necessity  can  justify  any  government, 
and  especially  the  government  of  a  free  people,  in 
raising  armies  by  means  so  vexatious,  revolting,  and 
arbitrary  as  those  proposed  by  the  present  bill,  and 
which  cannot  but  remind  us  of  its  analogy  in  two  ma- 
ny of  its  details,  to  the  memorable  code  of  the  French 
conscription :   and  which,  as  it  is  well  known  to  the 
world,  produced  the    most  intolerable  miseries  in 
Fmnce. 

Sdly.  Because  the  bill  does  not  allow  of  any  ex- 
emption from  detachments  for  personal  service  as 
common  soldiers  in  this  army,  to  persons  who  may 
have  heretofore  borne  military  rank,  or  who  are  still 
officers  in  the  militia,  nor  to  auens  of  any  denomina- 
tion or  description,  nor  to  the  professors  and  pupils  in 
our  seats  of  learnini;,  nor  to  any  of  the  existing  civil 
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officers  ot  the  goverament  of  thi?  state,  however  ex- 
alted in  station  or  venerable  in  character^  while  all  the 
civil  officers  of  the  government  of  the  U-  States  are 
exempted  by  the  law  of  Congress,  and  by  the  provi- 
sions of  this  bill.  The  painful  consequences  of  sudk 
indiscriminate  reauisition  may  be  felt  but  caiUKrt  be 
described.  It  follows  that  the  ordinary  duties  of  ^ 
vernment,  and  even  the  administration  of  justice 
may  be  suspended,  and  an  odious  and  degrading  dis- 
tinction is  created  between  the  officers  of  the  two  go- 
vernments, though  the  same  official  characters  ia 
each  are  equally  important  to  the  public  welfare,  and 
ought  to  be  equally  protected  in  the  exercise  of  their 
functions. 

4thly*  Because  the  bill  provides  that  the  governor 
shall  appoint  by  brevet  all  the  officers, of  ths  army, 
and  who  are  authorized  to  act  and  to  hold  their  rank  ubuI 
the  council  ofappointment  shall  have  made  the  sqppoint- 
ments.  This  is  a  direct  violation  of  the  23d  article  of  the 
constitution  of  thisstate,  which  declares ^^  that  all  officeis 
other  than  those  whoby  the  constitution  are  directed 
to  be  otherwise  appointed,  shall  be  appointed  by  the 
council." — There  is  the  less  necessity  for  this  breach 
in  the  constitution,  and  for  the  creation  of  such  im- 
mense patronage  and  unwarrantable  power  in  the  go- 
vernor, since  there  is  an  existing  council  ready  and 
competent  to  perform  their  duty. 

6thly.  Because  by  the  bill  if  a  person  has  property 
situated  in  two  or  more  counties,  the  property  in'*tbe 
coimty  in  which  he  does  not  reside  is  made  liable, 
under  the  name  of  non-residem  property,  to  asse^* 
ment  for  its  proportion  of  the  bounties  in  that  county, 
though  such  owner  is  also  charged  with  his  proportion 
of  the  assessment  of  the  class  in  which  he  belongs  aad 
resides  ''  agreeable  to  his  estate,  circumstances  and 
abilities."  By  this  means  ho.4>ecomes  doubly  taxed, 
contrary  to  the  most  ohvious  principles  of  equality 
and  justice,  and  the  lands  for  which  be  becomes  thus 
amerced  to  procure  a  soldier  are  at  the  same  time 
wholly  unproductive  of  revenue,  and  as  lUtle  liable  to 
b^  aifected  by  any  incursictfi  oC  the  (^mmyi'^Ahe^^xr^ 
by  the  wild  beasts  which  now  inhabit  them. 
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the  question  being  tsdcen  on  the  bill,  it  passed  not- 
withstanding the  objections,  by  all  the  members  pre- 
sent, except  the  Chancellor. 


MISSISSIPPI  TERRITORY.    l}i  ADMIRALTY. 

The  United  Staus,     ^     ^^^^^^^^ 

Sch.  Active  and  cargo.  ) 

TouLMAN,  J»  This  is  the  case  of  a  vessel  and  car- 
go belonging  to  the  enemy  taken  in  sight  of  the  fort 
at  Mobile  Point,  by  the  troops  stationed  at  that  place 
under  the  command  of  Major  Wm.  Lawrence,  at  ap*- 
pears  from  the  t^timony  of  two  of  the  persons  who 
boarded  the  vessel,  that  a  boat  with  six  men  was  sent 
out  by  the  commanding  officer  to  examine  a  vessel 
which  on  approaching,  they  found  to  be  British  :  that 
after  being  fired  upon  by  the  fort,  she  was  boarded  and 
taken  without  opposition,  at  the  distance  of  about  a 
mile,  or  perhaps  more,  as  one  of  them  says-ror  about 
two  miles,  as  the  other  thinks :  that  she  was  under 
British  colours — that  the  persons  on  board  acknowl- 
edged themselves  to  be  British  subjects,  and  said  they 
were  detached  from  the  Sea  Horse  to  bring  the 
Schooner  Active  and  cargo  (consisting  of  flour  captur- 
ed at  Alexandria)  to  Pensacola ;  and  that  the  crew, 
consisting  of  six  men,  were  armed  with  muskets,  cut^ 
lasses  and  pistols.  The  log  book  shows  her  to  be  Bri- 
tish. The  libel  prays  the  condemnation  of  the  vessel 
and  cargo  as  good  and  lawful  prize  to  the  L. 
States.  A  plea  however  is  filed  by  Lewis  Judson, 
(^in  the  character  of  consignee  and  agent  for  the  cap- 
tors,) to  the  jurisdiction  of  the  court,  on  the  ground 
that  as  this  court  has  jurisdiction  only  in  cases  in  which 
he  U.  States  are  parties,  it  cannot  legally  enter- 
t  ^in  a  suit  in  which  the  private  captors,  (as  it  is  alleged.) 
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are  the  only  patties  who  have  a  ri^t  to  daim  the 
captured  property.  The  said  plea  farther  alleges  that 
the  "  schooner  Active  and  cargo  were  captured  by 
Wm.  Lawrence  and'.others  on  the  high  seas,  and  not 
in  the  enemy's  forts,  camps,  or  barracks,  and^  there- 
fore, by  the  usages  of  the  laws  of  nations  and  the  laws 
of  war,  as  enemy's  property,  become  forfeited  to  the 
said  private  captors." 

No  question  has  been  made  as  to  the  r^ndarU^  of 
the  plea  nor  as  to  the  legitimacy  of  the  conclusion,  that 
the  government  is  in  no  sense  to  be  regarded  as  a  par- 
ty, if  the  proceeds  of  a  captiu^e  are  suffered  to  go  to 
the  troops  engaged  in  making  the  capture ;  but  the 
whole  has  been  liberally  left  by  the  aUomeyt  prosecu- 
ting on  behalf  of  the  U.  States,  to  depend  on  the  am- 
ple question  whether  the  troops  of  the  U.  States 
*r'^3"l^'^'°S  a  prize,  are  entitled  by  law  to  the  benefit 
of  It?,  The  general  belief  that  they  are  so  entitled,  the 
want  ofa  knowledge  of  correspondent  cases,  and  the 
little  attention  which,  in  this  part  of  the  country,  we 
have  had  occasion  to  give  to  inquiries  of  this  nature, 
have  apparently  created  doubts  even  in  the  mind  of  the 
attorney  acting  for  the  U.  States,  and  have  ren- 
dered both  parties  desirous  that  the  question  should 

1^  uf^'^^^  settled.    The  most  satisfactoiy  mode 
probably  of  coming  to  a  conclusion  on  this  subject 
i  1    IV  recourse  to  general  principles. 

1.  What  b  war?  It  is  a  contest,  (says  Bjnker- 
sbock,)  carried  on  between  independent  persons  for 
the  sake  of  asserting  their  rights."  Where  society 
does  not  exist—where  there  is  no  such  institution  as 
that  which  we  call  ^oomi«»c«<,  there  individuab,  be- 
ing strictly  uidependent  persons,  may  carrv  on  war 
against  each  other.  But  whenever  men  are  formed 
into  a  social  body,  war  cannot  exist  between  individu- 
als. 1  he  use  of  force  among  them  is  not  war,  but  a 
trespass,  cognizable  by  the  municipal  law.  (Bink. 
on  the  law  of  war,  p.  1 28.)  If  war  then  be  the  act  of 
the  nation  5  whatever  is  done  in  the  prosecution  of  it, 
must  either  expressly  or  implicitly  be  under  the  na- 

•  See,  Bee's  Iteports,  p.  9.  f  Mr.  Haines. 
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tional  authority.  Whatever  private  benefits  restdt 
from  it,  must  be  from  a  national  grant,  "  War  (says 
Vattel,  p.  368.)  is  that  state  in  which  a  nation  prosecutes 
its  right  by  force,"  The  right  of  making  war,  belongs 
alone  to  the  sovereign  power.  Individuals  cannot  con- 
trol the  operations  of  war,  nor  commit  any  hostility, 
(ejcept  in  self  defence,)  without  the  sovereign's  order. 
"  Ihe  cenerals,  (adds  that  w^riter,)  the  officers,  the 
soldiers,  the  partizans,  and  those  who  fit  out  private 
ships  of  war,  having  all  commissions  from  the  sove- 
reign, make  war  by  virtue  of  a  particular  order.  And 
the  necessity  of  a  particular  order  is  so  thoroughly  es- 
tablished, that  even  after  a  declaration  of  wat  be- 
tween two  nations,  if  the  peasants  th^iAselveif  com- 
mit any  hostilities,  the  enemy,  instead  of  sparing  tliem. 
hangs  them  up  as  so  many  robbers  or  banditti.  This 
is  the  case  with  private  ships  of  war.  It  is  only  in  vir- 
tue of  a  commission  granted  by  the  sovcreiffn  or  his 
admiralty,  that  they  are  entitled  to  be  treated  like  pri- 
soners, taken  in  a  formal  war."  (Vattel  p.  365, 6.)  If 
then  on  the  general  principles  of  civil  society,  the 
whole  operations  of  war  depend  upon  the  will  and  au- 
thority of  the  government,  surely  the  appropriation 
and  distribution  of  the  property  acquired  in  conse- 
quence of  those  (^rations,  must  equally  be  subject  to 
the  control  of  the  government,  and  depend  on  those 
regulations  which  it  may  establish. 

2.  What  indeed  is  the  object  of  war  ?  Is  it  to  aggran- 
dize individuals,  or  is  it  to  maintain  the  rights  of  the 
nation  ?  "  The  just  and  lawful  scope  of  every  war, 
(^observes  Vattel,  page  280.)  is  to  revenge  or  prevent 
injury.  If  to  accomplish  this  object,  it  be  expedient 
to  encourage  individual  warfare,  by  granting  all  the 
profits  arising  from  it  to  the  parties  engaged,  the  na- 
tion has  a  right  to  promise  ttiis  encouragement ;  but 
until  this  encouragement  he  actually  offered,  it  must 
follow  that  every  thii^  which  is  required  by  individu- 
ab,  whether  acting  as  private  persons  or  as  a  part  of 
the  public  force,  tnust  belong  to  the  nation  under 
whose  authority  they  act.'^ 

3.  What  riffhts  are  acquired  by  a  state  of.war  ?  "  A 
nation  (says  BytikerEtbock,  p.  4.)  who  has  injurred  ano- 
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ther  is  considered,  with  every  thing  that  belones  to  it, 
as  being  confiscated  to  the  nation  which  receires  the 
injury."    The  rights  accruing,  therefore,  are  national 
altogether.     They    are  not  individual  rights.    The 
case  seems  analagous  to  that  of  the  internal  adminis- 
tration of  justice.     A  civil  society — a  natiofi — has  the 
right  of  punishing  those  who  are  guilty  of  violating  the 
public  laws.     Though  the  guilty  be  members  of  their 
own  community,  they  may  forfeit  their  property  m 
their  lives.    But  the  right  of  the  body  politic  does  not 
attach  itself  to  the  individual  members  of  it.     The  na- 
tion, indeed,  might  authorize  individuals  to  take  the 
lives  or  the  property  of  known  offenders — ^but  without 
an  authority  delegated  by  the  nation,  individuals  have 
no  such  right.     A  right  in  private  peersons  to  aveoge 
violations  of  the  law  docs  not  follow  as  a  natural  coa- 
sequencc  from  the  circumstance  of  their  being  mem- 
bersbf  the  great  political  body.    On  the  contrary  the 
very  same  act  which  would  be  retributive  justice  when 
emanating  from  the  sovereign  power,  would  become 
murder  or  robbery  in  the  individual.     Why  should  it 
be  othewise,  as  it  regards  our  intercourse  with  other 
nations?  Why  should  a  nation  be  less  jealousof  its  nghts, 
with  regard  to  hostile  nations  than^ with  regard  to  hostile 
individuals — why  less  jealous  when  they  are  encroach- 
ed upon  on  a  large  scale,  than  when  they  are  en- 
croached upon  on  a  scale  truly  small  and  insignificant  r 
And  even  admitting  that  in  the  one  case  the  public 
authority  permits  an  individual  to  execute  the  sen- 
tence of  the  law,  and  in  the  other  to  attack  and  van- 
quish the  public  enemy ;  it  will  not  follow  that  in 
either  case  the  property  of  the  enemy  is  to  become 
the  property  of  the  individual  by  whom  the  national 
will  is  carried  into  execution.    This  it  should  seem 
must  depend  on  express  stipulations  made  in  behalf 
of  the  nation.     Agreeably  to  these  principles,  the  cele- 
brated M.  De  Vattel,  after  observing  that  a  nation  has 
a  right  to  deprive  the  enemy  of  his  possessions  and 
goods,  of  every  thing  which  may  augment  his  forces 
and  enable  him  to  make  war,  goes  on  to  remark,  that 
booty  ox  the  moveable  property  of  the  enemy  takeq  in 
war,  belongs  to  the  sovereign  making  war,  no  less 
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than  bis  towns  and  lands :  for  he  alone-^^Ae  sovereign 
autliorily^)  has  such  claims  against  the  enemy,  as  war- 
rant him  to  seize  on  his  goods,  and  appropriate  them 
to  himself.  His  soldiers,  (he  adds,)  are  only  instru- 
ments in  his  hand,  for  asserting  his  right.  He  main- 
tains and  forms  tbem.  Whatever  they  do,  is  in  his 
name  and  for  him.  (Vattel  355.)  These  principles 
arp  equally  applicable  to  every  form  of  government, 
it  is  perfectly  immaterial  with  whom  the  sovereign 
authority  resides.  With  whomsoever  it  resides,  its 
power  is  erected  on  the  doctrine  of  its  bein^  the  legiti- 
mate representative  of  the  nation — and  the  rights  of 
the  nation  are  not  surely  to  be  considered  as  being 
less,  under  a  republican,  than  under  a  monarchical 
form  of  government. 

The  nation,  however,  as  I  have  observed  before, 
may  give  a  bounty  to  individual  captors — may  reUn- 
quish  a  part  of  its  rights  to  those  who  fight  under  its 
banners.  Agreeably  to  this,  the  same  writer  goes  on 
to  observe  that  ^^  the  sovereign  may  grant  to  the  troops 
what  share  of  the  booty  he  pleases.  At  present  most 
nations  allow  whatever  they  can  make  on  certain  oc- 
casions, tchen  the  general  aUoivs  ofplundenns  what  they 
find  on  enemies  fallen  in  battle;  the  pillage  of  a 
camp  when  it  has  been  forced,  and  sometimes  that  of 
a  town  taken  by  assault."  The  cases  here  enupera- 
ted,  seem  to  be  those  where  either  the  object  was  too 
trifling  to  become  a  matter  of  national  attention,  or, 
where  the  services  previously  rendered  by  the  troops, 
called  for  a  degree  of  vigour  and  exertion  which  would 
merit  extraordinary  encouragement.  The  whole, 
however,  is  made  to  depend  on  the  loill  of  the  nation^ 
expressed  through  their  commanding  general.  The 
soldier  (he  adds^  in  several  services  ha3  also  tire  pro- 
perty of  what  he  can  take  from  the  enemy's  troops, 
when  he  is  on  a  party,  or  in  a  detachment,  excepting 
artillery,  military  stores,  magazines,  and  convoys  of 
provisions  or  forage,  which  are  applied  to  the  wants 
and  use  of  the  army."  He  then  goes  on  to  observe, 
that  when  even  this  custom  is  introduced  into  ^n  ar^- 
my,  the  same  right  should  be  allowed  to  auxiliaries  as 
to  the  national  troops ;  but  proceed^  to  inform  us,  that 

Digitized  by  VjOOQ IC 


548 

among  the  Romans,  the  whcile  booty  was  carried  to 
the  public  stock,  and  sold  under  the  direction  of  the 
general,  who  then  gave  a  part  of  the  proceeds  to  the 
soldiers,  and  remitted  the  rest  to  the  public  treasmj, 
(Vattet  355,  6.^  It  is  evident  from  the  whole  strain 
of  this  passage,  that  the  author  is  not  attempting  to 
fay  down  general  principles  by  which  mdions  are  to  be 
governed  in  the  disposition  of  property  taken  from  an 
enemy  j  but,  is  merely  describmgthe  »rac<icc*of  differ- 
ent nations*  In  several  services^  says  he,  that  is  in  the 
service  of  several  governments,  the  soldier  has,  on 
certain  occasions,  the  property  he  takes  from  the  ene- 
my ;  but  it  was  otherwise,  he  adds,  among  the  Ro- 
mans* 

I  have  been  more  particular  in  stating  the  priocipies 
laid  down  by  writers  on  the  law  of  nations,  (or  the 
dictates  of  justice  and  common  sense,  as  applied  to 
national  intercourse,)  because  the  attorney  for  the 
claimant,  whilst  acknowledging  that  the  laws  of  die 
U.  States  are  silent  on  the  present  case,  places  a 
great  reliance  on  the  injunctions  of  national  law.  It  is 
contended  that  the  law  of  nations  gives  the  booty  in 
this  case  to  the  captors,  and  the  principal  authority 
appealed  to,  is4hat  passage  in  Vattel,  which  I  have  just 
quoted,  where,  as  I  conceive,  he  is  simply  narrating 
the  usages  of  some  governments,  and  not  laying  down 
principles  which  are  binding  upon  all. 

What,  indeed,  is  the  law  of  nations  ?  It  is  that  rule 
of  conduct  which  regulates  the  intercourse  of  nations 
with  one  another  ;  or  in  the  words  of  the  author  last 
cited,  "the.  law  of  nations  is  the  science  of  the  law 
subsisting  between  nations  or  states,  and  of  the  obli* 
Rations*  that  flow  from  ijt.-"  (Vattel  49.)  It  is  a  hw 
tor  the-government  of  national  communities  as  to  their 
mutual  relations,  and  not  for  the  government  of  indi- 
viduals^af  Ihos^  communities  in  their  relation  towards 
one  anothef4-rnor  can  it  control  the  conduct  of  nations 
towards  their?  own  citizens,  except  in  cases  involving 
the  rights  of  other  nations.  Property  once  transfer- 
red by  capture,  must  be  subject  to  the  laws  of  the  na- 
tion by  which  the  capture  is  made.  The  question 
whether  it  shall  be  public  or  private  property  must  de- 
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Emd  on  the  regulations  adopted  by  the  nation  ma- 
ng  the  capture,  and  cannot  naturally  be  regarded 
as  subject  to  the  control  of  a  system  of  laws  which 
has  respect  to  the  laws  and  duties  of  nations  towards 
one  anotlier.   What  our  author  states  as  to  the  prac- 
tice of  nations  towards  their  own  citizens,  is  not,  tru- 
ly speaking,  a  delineation  of  the  laws  of  nations. 
The  conduct  of  nations  towards  their  own  citizens, 
must  depend  on  their  own  municipal  regulations.    It 
is  by  the  laws  of  nations  that  we  must  determine  the 
circumstances  under  which  prizes  may  be  taken,  but 
what  is  to  become  of  them  when  taken  under  the 
sanction  of  that  law,  cannot  depend  upon  the  law  of 
nations,  but  must  depend  upon  the  will  of  tlie  nation 
by  which  the  capture  is  made.     Individuals  of  the 
capturing  nation  can  have  no  right  independent  of 
the  nation  to  which  they  belong.     It  is  by  a  reliance 
on  the  authority  of  their  nation,  that  they  shelter 
themselves  from  the  charge  of  robbery  or  piracy. 
The  sovere%n,  however,  may  distribute  the  booty 
ufi  he  pleases.  He  may  do  it  by  a  general  law,  or  by 
special  regulations,  issued  by  his  geiierals,  subject  to 
the  emergency  of  the  case ;   provided  the  form  of 

fovemment  admits  of  such  a  delegation  of  authority. 
Iven  the  property  acquired  by  privateers,  depends 
on  stipulations  made  with  the  supreme  power  of  the 
country  to  which  they  belong.  *'  Persons  (says  Vattd^ 
p.  367.)  fitting  out  ships  to  cruize  on  the  enemy,  in  re- 
compense of  their  disbursements  and  the  risk  they  run, 
acquire  the  property  of  the  capture:  but  they  acquire 
it  by  grants  of  the  sovereign  who  issues  out  commissions 
to  them.  The  sovereign  either  gives  up  to  them  the 
whole  capture  or  a  part — this  depends  on  the  con- 
tract between  them.''  {Vattel,  p.  367.)  As  to  those 
who  without  any  authority  from  their  sovereign,  com- 
mit depredations  by  sea  or  land,  they  are  regarded 
Si8  pirates  smd  plimderers^  and  things  taken  by  them  do 
not  thereby  undergo  a  change  of  property.  (-%«- 
kershoekj  p.  127.)  The  discussion  therefore  entered 
into  by  Bynkershoek  in  his  20th  chapter,  respecting 
captures  made  by  vessels  not  commissioned,  for  the 
purpose  of  determining  whether  they  should  belone 
Vol.  V.~No.  XX.        4  A 
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to  the  owner  of  the  ship,  the  mariners,  or  the  shipper, 
(and  on  which  a  good  deal  of  stress  has  been  laid  in 
argument,)  has  really  but  little  or  fiothing  to  do  with 
the  present  case.  That  writer  having  previously  laid 
down  the  estabUshed  doctrine  about  robbery  and  pira- 
cy ;  proposes  in  his  20th  chapter  to  examine  to  whom 
a  prize  would  belong  which  was  taken  by  a  non-com- 
missioned vessel,  attacked  by  the  memy^  and  in  her  own 
defence,  seeing  the  enemy's  vessel  making  the  attack. 
He  seems  to  take  it  for  granted,  that  the  government 
would  put  in  no  claim  under  such  circumstances :  and 
under  this  supposition^  is  merely  canvassing  the  respec- 
tive claims  of  the  sailors,  the  shipper,  and  the  ovmer. 
He  afterwards  states  an  objection  which  may  be  rai- 
sed against  him  in  the  following  words : — 

**  It  will  be  said,  perhaps,  that  I  am  wasting  words 
on  an  idle  and  useless  question,  as  it  is  uniaw/cz/  to 
make  captures  without  a  commission  from  the  states- 
general,  or  the  admiral;  and  so  far  from  the  one  who 
takes  a  prize  without  such  a  commission  being  enti- 
tled to  it,  he  is  rather  to  be  considered  as  a  pirate, 
agreeably  to  the  principles  which  I  have  above  con- 
tended for."  (p.  161.)  He  then  quotes  Grotius,  to 
show,  that  a  prize  taken  tmder  circumstances  of  necessity^ 
belongs  to  those  who  take  it 

The  doctrine,  therefore,  which  he  contends  for, 
has  relation  simply  to  the  case  of  a  mercantile  ves- 
sel, which  being  attacked  at  sea  by  the  enemy,  suc- 
cessfully resists  the  attack  and  makes  a  prize  of  the 
adverse  partv.  It  has  clearly  no  relation  to  the  case 
now  before  the  court.  His  reasonings  have  in  gene- 
ral a  reference  to  the  laws  of  the  states-general  of 
the  United  Provinces ;  and  the  learned  translator  in 
a  note  upon  this  chapter  seems  to  state  the  discus- 
sion of  the  author  as  founded  on  the  supposition  mere- 
ly, that  any  persons,  other  than  the  sovereign  of  the  ecoh 
tor,  may  be  considered  as  entitled  to  the  prize.  Tf. 
1 56.)  Again,  in  a  note  at  the  end  of  the  chapter,  be 
observes : — ^^  In  France  and  Great  Britain,  prizes 
taken  by  non-commissioned  vessels  belong  to  the 
lord  hij^h  admiral,  as  a  droit  of  his  office.  No  distinc- 
tion is  made  whether  the  captor  did,  or  did  not  make 
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the  capture  in  his  own  defence,  or  from  some  other 
justifiable  motive.  But  as  in  Great  Britain  the  oflSce 
of  high  admiral  is  vested  in  the  king,  and  has  for  a 
long  time  been  executed  by  commission,  suitable  re- 
wards are  given,  at  the  discretion  of  the  government^  in 
meritorious  cases."  (p.  162,) 

The  English  law  on  this  suliject  seems  to  be  pret- 
ty clearly  laid  down  in  the  course  of  argument  on 
the  case  of  Lord  Camden  against  Home  and  others 
— and  I  do  not  observe  any  thing  in  the  decision  of 
the  court  to  impeach  its  accuracy.  '*  Whatever  is 
taken  by  any  of  the  king's  subjects  from  an  enemy  in 
the  course  of  naval  operations,  appertains  to  the  king, 
either  as  a  jure  coroncBy  or  as  a  droit  of  admiralty,  ac- 
cording to  tne  circumstances.  If  taken  by  a  private 
ship,  without  any  commission  from  the  king,  the  prize 
belongs  to  him  as  a  droit  of  admiralty.  If  such  a  ship 
had  a  commission,  only  one  tenth  of  the  prize  belongs 
to  the  king  as  a  dtroit  of  admiralty,  and  the  re$t  is  the 
property  of  the  owner  of  the  privateer.  But  where 
the  capture  is  made  by  the  king^s  ships  or  forces,  the 
property  is  vested  in  the  king's  jure  coronce;  and  in 
such  cases  it  is  judged  by  the  admiralty  lawful  prize  to 
the  king.  But  that  adjudication  by  no  means  imports 
the  capture  to  have  been  made  by  die  king's  ships 
exclusively — for  if  it  were  made  by  his  forces^  the  ad- 
judication would  be  the  same.  Now  there  are  three 
sorts  of  joint  captures :— one  by  the  king's  ship  and 
privateer,  with  letters  of  maroue— the  distribution 
whereof  is  made,  according  to  tne  number  of  persons 
on  board  the  several  ships — the  king^  share  being 
adjudged  to  him  in  the  jure  coronce.  The  second  in- 
stance is  of  a  capture  by  the  king's  ship  and  a  non-com^ 
missioned  privateer.  There  the  king  is  entitled  to  the 
whole : — ^to  the  privateer's  part  thereof,  it  is  a  droit  of 
admiralty,  and  the  other  in  jure  coronee  according  to 
the  same  mode  of  distribution.  The  third  is  the  ui- 
stance  in  question,  of  a  capture  by  the  king's  army 
and  navy  conjointly ;  and  there  the  whole  rests  in 
him  jure  coronee^  (4  Term  Rep.  387.^ 

Agreeably  to  this  statement,  we  nnd  that  Sir  Wil- 
liam  Scott  granted  a  monition  against  the  master  and 
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owner  of  a  privateer  not  commisnoned  against  the 
Dutch,  to  bnng  in  the  proceeds  of  a  Dutch  prize. 
The  party. appearing  acknowledged  that  he  had  no 
commission,  but  prayed  to  be  admitted  as  a  joint  cap- 
tor. The  court  did  not  even  suffer  the  case  to  be 
argued,  but  observed : — *'^  The  person  admits  that  he 
had  no  commission.  ^It  is  therefore  impossible  for 
him  to  contend  for  a  legal  interest  in  joint  capture. 
If  he  thinks  he  has  any  equitable  claims,  arising  6rom 
any  services  he  has  performed,  they  may  be  repre- 
sented to  the  admiralty. 

**  The  former  proceedings  (of  condemnation  at  Ja- 
maica) on  the  part  of  the  non-c<Hnmissioned  captor, 
are  mere  nullities;  and  the  property  must  be  pro- 
ceeded against  as  droits  of  admiralty.''  (4  Rob.  JR^. 
p.  59.)  The  case  of  the  Rebecca,  which  was  a  ques- 
tion of  interest  in  the  capture  of  a  vessel  made  by 
naval  officers  from  the  island  of  St  Marinou,  a  naval 
station,  used  for  the  temporary  accommodation  of 
the  crews  of  ships  of  war,  gave  occasion  to  remarks 
from  Sir  William  Scott,  very  applicable  to  the  case 
now  before  me.  "  I  accede,  says  he,  entirely  to  what 
has  been  laid  down,  that  a  capture  at  sea,  made  by 
a  force  upon  land,  (which  is  a  case  certainly  possi- 
ble, thougn  not  frequent,)  is  considered  generally  as 
a  non-commissioned  capture,  and  inures  to  the  bene- 
fit of  the  lord  high  admiral. 

**  Thus,  if  a  snip  of  the  enemy  was  compelled  to 
strike  .by  a  firing  from  the  castle  of  Dover,  or  oth^ 
garrisoned  fortress  upon  the  land,  that  ship  would  be 
a  droit  of  cdndraity^  and  the  garrison  must  be  content 
to  take  a  reward  from  the  bounty  of  the  admraby^  and 
not  a  prize  interest^  under  the  king's  proclamation.  All 
title  to  sea-prize  must  be  derived  from  commissions 
under  the  admiralty,  which  is  the  great  fountain  of 
maritime  authority ;  and  a  military  force  upon  the 
land  is  not  invested  with  any  commission  so  derived, 
impressing  upon  them  a  maritime  character,  and  au- 
thorising them  to  take,  upon  that  element,  for  their 
own  benefit  I  likewise  think,  cases  may  occur  in 
which  naval  persons,  having  a  real  authority  to  take 
upon  the  sea  for  their  own  advantage,  might  yet  en- 
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tide  the  admiraky,  and  not  themselves,  by  a  capture 
made  upon  the  sea,  by  the  use  of  a  force  stationed 
upon  the  land.  Suppose  the  crew,  or  part  of  the 
crew,  of  a  man  of  war  were  landed,  and  descried  a 
ship  of  the  enemy  at«ea,  and  that  they  took  posses* 
sion  of  any  battery  or  fort  upon  the  shore,  and  by 
means  thereof,  compelled  su«o  ship  to  stnke.  I  have 
no  doubt  that  such  a  capture,  though  made  by  per- 
sons haying  naval  commissions,  yet  being  made  by 
means  of  a  force  upon  the  land,  which  they  employ- 
ed accidentally,  and  without  any  right  under  their 
comnussion,  would  be  a  droit  of  admiralty,  and 
nothing  more."  (1  Robin.  Rep.  p.  197.) 

Another  case  in  which  the  right  of  a  party  not 
commissioned  for  the  purpose,  to  share  in  a  prize, 
came  into  view,  was  that  of  the  Providence,  a  com- 
missioned vessel,  and  the  Spitfire,  a  vessel  not  com- 
missioned, against  the  Dutch,  and  who  jointly  took  a 
Dutch  ship. 

The  judge  of  the  high  court  of  admiralty  gave  to 
the  Spitfire  half  the  share  she  would  have  been  en- 
titled to,  if  she  had  been  commissioned — ^but  the 
lords  of  appeal  pronounced  the  whole  share  of  the 
Spitfire  liable  to  confiscation,  as  a  droit  or  perquisite 
ot  admiralty.  And  yet,  in  this  case  the  Spitfire  had 
not  only  applied  for  letters  of  marque^  but  had  ob- 
tained a  warrant  for  them  to  the  judge  of  the  admi- 
ralty, who  on  account  of  the  pressure  of  business, 
did  not  issue  them  tiU  the  day  after  the  capture.  (2 
Rob.  235 — note.) 

An  EInglish  act  of  parliament  provides,  ^^  that  in 
all  conjunct  expeditions  of  the  navy  and  army  against 
any  fortress  upon  the  land,  directed  by  instructions 
from  his  majesty,  the  fli^  and  general  ofiicers  and 
commanders,  imd  other  omcers,  seamen,  marines  and 
soldiers,  shall  have  such  proportionate  interest  and 
property,  as  his  majesty,  under  his  sign  manual,  shall 
think  fit  to  order  and  direct"  (2  jRo6.  237.) 

The  prize  act  of  the  21st  George  III.  gives  to  the 
officers,  seamen,  and  soldiers,  &c.  on  board  every  ship 
and  vessel  of  war  in  the  ki^^s  pay,  the  sole  interest 
in  prizes  taken  by  them.  (4  Term.  liep.  391.)  It  should 
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seem  as  if  their  courts  adhered  pretty  strictlj  to  the 
words  of  their  laws  in  adjudging  to  whom  captured 
property  belongs,  and  took  care  to  give  it  to  the  crown, 
where  there  is  any  doubt  about  the  right  of  indiri- 
duals. — Thus,  in  the  case  of  ships  taken  at  Genoa, 
which  were  given  up  on  the  payment  of£l7fi00  by 
the  owners.  Sir  William  Scott  said,  "  I  am  not  aware 
that  the  prize  act  authorises  me  to  condemn  to  ike  cap' 
tors^  in  such  a  case  as  the  present.  The  act  gives 
them  ships^  goods^  &c.  i^foo/.  This  is  a  sum  of  money, 
which  is  not  exactly  oi  that  description  of  things." 

On  this  account,  and  another  which  he  mentions^ 
he  made  the  condemnation  pass  to  the  crown.  (4  RaL 
329.) 

In  the  course  of  argument  in  the  case  before  me, 
the  counsel  for  the  military  force  at  Mobile  Point,  laid 
some  stress  on  the  observations  of  Sir  William  Scoti 
in  the  case  of  the  Dordrecht,  which  was  a  case  of  ymX 
capture  between  the  army  and  navy,  and  where  the 
judge  seemed  to  admit  that  there  might  be  grounds 
for  making  the  condemnation  partly  to  the  benefit  of 
the  army,  although  the  cases  did  not  come  within  the 
provisions  of  the  act  of  parUament,  which  directed 
the  army  to  share,  in  some  case,  in  conjunction  with 
the  fleet  It  has  from  hence  been  concluded,  that  a  con- 
demnation might  have  been  made  to  the  army  under 
the  law  of  nations.  It  is  possible  however,  that  there 
are  other  British  statutes,  besides  the  33d  of  Geo.  DL 
(the  statute  there  referred  to)  under  which  the  army 
preferred  its  claim.  It  may  have  been  built  on  some 
royal  proclamation:  but  that  it  could  not  have  been  fonii- 
ded  on  the  law  of  nations,  or  on  any  general  princi- 
ples growing  out  of  a  system  of  national  law,  must 
surely  be  sufficiently  apparent  from  the  observations 
and  authorities  which  have  already  been  brought 
into  view. 

But  the  main  stress  seems  to  be  laid  on  the  consi- 
deration that  the  duty  of  the  army  is  to  fight  on  the 
land^ — that  our  troops  are  employed  for  that  especial 
purpose — that  land  forces  are  not  required  to  fit  out 
boats  and  go  to  sea,  and  that  fortune  having  thrown 
this  pri^e  in  their  way,  it  ought,  on  the  principles  of 
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national  law,  to  be  condemned  to  their  benefit.    The 
Tiew,  however,  which  has  Been  already  taken  of  the 
law  of  nations,  and  the  objects  to  which  it  can  apply, 
seems  to  take  off  the  weight  of  this  argument.     And 
how  much  soever  one  may  regret  that  the  gratification 
is  not  within  the  reach  of  this  court  to  be  the  medium 
of  awarding  a  prize  to  the  gallant  defenders  of  Fort 
Bowyer;  it  is  its  duty  not  to  interfere  with  the  prero- 
gatives of  the  legislative  or  executive  branches  of  the 
government;  and  it  must  not  be  disguised,  that  if  the 
troops  at  the  fort  were  not,  as  it  seems  to  be  alleged, 
tinder  any  obligation  of  noticing  the  approach  oi  an 
enemy,  unless  it  were  made  on  terra  prma;  if  every 
thing  done  to  obstruct  or  capture  the  enemy  on  the 
sea,  were  merely  gratuitous,  and  beyond  the  line  of 
their  duty,  (a  doctrine  which  those  gallant  men  them- 
selves most  certainly  never  would  advance,)  then  their 
conduct  in  so  transgressing  their  line  of  duty  would 
rather  stand  in  need  of  apology  than  of  reward. 
**  Soldiers  (says  Vaiiel^  p.  367)  can  undertake  nothing 
without  order,  either  express  or  tacit,  of  their  offi- 
cers.   Obedience  and  execution  are  their  province. 
They  are  not  to  act  from  their  own  opinions.    They 
are  only  instruments  in  the  hands  of  their  comman- 
ders.   Let  it  be  remembered  here,  that  by  a  tacit 
order,  I  mean  the  substance  of  what  is  included  in 
an  express  order,  or  in  the  fimctions  committed  to 
us  by  a  superior;  and  what  is  said  of  soldiers  must 
also  be  understood  of  officers,  and  .of  all  who  have 
any  subaltern  command :     Thus  with   respect  to 
things  the  care  of  which  is  not  committed  to  them; 
they  may  both  be  compared  to  mere  private  per- 
sons, who  are  to  undertake  nothing  without  order. 
The  obligation  of  the  military  is  still  more  strict,  as 
the  laws  of  war  forbid  expressly  acting  without  or- 
der:   and   this   discipline   is   so  necessary,  that  it 
acarcely  leaves  any  tiling  to  presumption. 

"  To  fight  without  command,  is  almost  always  con- 
sidered in  a  soldier  as  fighting  against  commands,  or 
against  the  prohibition." 

For  my  own  part  I  do  not  believe  that  our  valiant 
soldiers,  who  but  a  short  time  before  so  much  dis^- 
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tinguished  themselves  at  Fort  Bowyer,  would  be  con- 
sidered with  rerard  to  tbfs  vessel  as  fighting  without 
command.  A  tort  so  situated,  on  a  narrow,  barren 
point  of  land,  unconnected  with  any  settlement  of  mo- 
ment, but  commanding  the  entrance  by  water  into  «ui 
extensive  and  valuable  country,  must,  from  the  very 
nature  of  it,  be  considered  as  intended  to  prevent  the 
ingress  of  enemy^s  vessels;  and  it  became  the  duty 
of  the  garrison  stationed  there,  to  ^ard  the  pass,  and 
to  lay  hold  of  every  thing  belongmg  to  the  enemy, 
whether  the  object  could  be  accomplished  by  means 
of  the  guns  at  the  fort,  or  by  means  of  boats  or  other 
vessels  attached  to  it 

The  only  question  then,  which  remains  to  be  con- 
sidered, is,  have  the  laws  of  the  United  States  given 
to  the  military  any  share  in  prizes  taken  by  troops  so 
circumstanced  ?  It  may  be  desirable  that  they  bad 
done  so.  But  this  ground  seems  to  be  abandoned  by 
the  counsel  for  the  army.  A  kind  of  negative  ail- 
ment has  indeed  been  raised  on  the  58th  Article  of  me 
Rules  and  Articles  of  War.  It  is  said  that  this  arti- 
cle confirms  to  the  United  States  property  taken  in 
eamps^  ^c.  but  not  at  sea.  The  words  of  th^  article  in 
question  are,  that  ^^  all  public  stores  taken  in  the  en- 
emv^s  camp,  towns,  forts,  or  magazines,  whether  of 
artiUeiT,  clothing,  forage,  or  provisidns,  shall  be  se- 
cured for  the  service  of  the  United  States;  for  the  ne- 
glect of  which  the  commanding  ofiicer  is  to  be  ac- 
countable.^^ Hence  it  is  concluded,  that  if  they  be 
not  public  stores,  or  be  not  taken  in  the  enemy^s 
camp,  towns,  forts,  or  magazines,  they  are  not  to  be 
appropriated  to  the  government,  but  belong  to  the 
captors. 

The  object  of  this  article  is  clearly  not  to  ascertain 
any  thing  about  the  right  of  property,  but  merely 
to  provide  for  the  safe  Keeping  oi  public  stores  be- 
longing to  the  enemy,  and  to  render  the  command- 
ing ofiicer  responsible  for  any  neglect  respectii^  diem. 
Had  a  prosecution  been  commenced  against  the  ofiicer 
commanding  at  Fort  Bowyer,  for  any  inattention  to 
the  preservation  of  the  cargoof  the  schooner  Active; 
this  58th  Article,  possibly,  (inasmm^h  as  the  property 
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in  queation  was  not  taken  in  the  enemy's  camp,  towns, 
forts,  or  magazines)  might  not  have  afibrded  a  legal 
basis  for  the  prosecution:  but  no  fair  deduction  from 
it  certainly  can  ever  be  carried  as  far  as  to  show^ 
that  because  the  property  captured  was  not  express- 
ly reouired  by  this  article  to  be  secured  for  the 
tJnitea  States,  therefore  it  must  be  regarded  as  the 
private  projjerty  of  the  captor. 

WTiether  it  be  so  or  not,  must  depend  on  establish- 
ed principles,  and  not  on  so  very  strained  an  implica^ 
tion,  and  these  have  already  been  sufficiently  examin- 
ed. 

As  to  the  laws  of  the  United  States  respecting 
property  captured  by  the  public  force,  the  most  ma- 
terial is  the  act  of  the  23d  April,  1800,  for  the  bet- 
tergovernment  of  the  Navy. 

Tnis  act  gives  to  the  captors  the  proceeds  of  ves* 
sels  and  gocms  taken  on  board  of  them  when  adjudg- 
ed good  prize.  But  this  act  is  a  law  expressly  for 
the  government  of  the  JSTavy  of  thelJnited  States— 
and,  indeed,  it  does  not  appear  to  be  contended, 
tiiat  it  can  by  any  rule  of  construction,  be  extended 
to  the  army. 

Private  commissioned  vessels,  in  like  manner,  de- 
3erve  their  right  to  appropriate  to  thesmelves  the  pri- 
zes they  make,  from  the  "  act  concerning  letters  of 
marque,  prizes,  and  prize  goods,^'  passed  on  the  26th 
day  of  June,  1812. 

This  act,  after  stating  the  conditions  on  which  au- 
thority should  be  given  to  our  vessels  to  capture  the 
vessels  and  property  of  the  enemy,  proceeds  to  vest 
the  same,  when  taken  under  such  authority,  in  the 
owners,  officers  and  crews  of  the  vessels  by  which 
prizes  ^ould  be  made.  (Laws  U.  S.  Vol.  11,  p. 
240.)  Had  it  been  the  intention  of  the  government 
that  non-commissioned  vessels  should  be  entitled  to 
the  proceeds  of  prizes  made,  or  that  any  persons 
in  the  employ  of  the  United  States,  and  not  belong- 
ing to  the  navy  or  marines,  should  be  entitled  to  the 
benefit  of  all  enemy's  property  taken  by  them^  if  it 
would  surely  have  been  natural  that  such  intention 
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should  have  heen  expressed  in  these  of  scMoe  other 
legislative  acts.     Moreover,  indeed,  it  does  not  ap- 

I)ejir  what  occasion  there  could  be  to  provide  regu- 
ations  and  bonds  for  the  government  and  good  con- 
duct of  vessels  applying  for  commissions  to  make 
prizes;  if  all  vessels  of  any  description  were  authori- 
sed to  take  and  to  appropriate  to  their  own  use  the 
Eropertyofthe  enemy,  merelv  because,  as  it  hath 
een  contended,  the  fortune  of  war  had  thrown  it  in 
their  way. 

It  has  been  stated  that  a  case  occurred  in  New 
"England  soon  after  the  war  commenced,  where  a 
vessel,  which  had  approached  near  to  a  fort  of  the 
United  States,  was  condemned  for  the  benefit  of  the 
troops  by  whom  it  was  captured :  and  it  is  likewise 
urged  that  libels  have  been  filed  in  behalf  of  milita- 
ry captors  in  the  federal  court  of  the  state  of  Louisi- 
ana. As  to  the  former  case,  it  is  only  stated  on  a 
recollection,  which  I  cannot  help  believing  to  be  in 
this  instance  somewhat  inaccurate :  and  as  to  the 
latter,  how  much  soever  it  may  afford  a  precedent 
sufficient  to  justify  a  practitioner  at  the  bar  m  putting 
in  s^  claim;  it  can  anbrd  no  precedent  to  iustify  a 
court  in  sustaining  it  In  the  whole  view  of  the  case, 
therefore,  now  before  the  court,  it  is  adjudged  and 
decreed,  that  the  plea  be  over-ruled  and  dismissedf 
with  costs  in  court  occasioned  by  the  plea,  and  that 
the  schooner  Active  and  cargo  be  condemned  as 
good  and  lawful  prise  to  the  Umted  States. 
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Note.  The  Table  and  the  Sumnaiy  of  Contenta  prefixed  to  the  Ar- 
gHmenta  of  Mr.  Jefforton  and  Bfr.  livin^ton,  are  lo  exact  and  minute, 
aa  to  aupercede  the  neceaaity  of  anj  nouce  of  those  papers  in  thia  Index. 


AoTi  of  C0VORE88,  quoted  or  explained. 

6th  Julj,  1798.  Aliens        -        -        -  316 

IS    Dec.   1812.  Army,  Arrest          -  474 

28    Feb.  1795.  Militia       -      -        476, 637 

26  June,  1812.  Prizes,  SlaTes          -  459 

2d  Mar.  1807.              Slaves          -  461 

24th  Sept.  1789.  State  Laws        •        -  502 

Legislature  of  Pennsylvania, 

Ist  Nov.  1780.  Slaves             -        •  465 

29th  Mar.  1788.         -                    •  ib. 

12th   Mar.  1812.  Insolvents        -        -  502 

Tennessee,      1805,  ch.  11    Possession         -         •  339 

1783,  ch     2.  County  Warrants          -  363 

North  Carolina,  1778,  ch.  3.  Boundaries,  Treat j        -  342 

1813,             Non-Execution  Law      •  620 

Georgia,           1795,  1796,    Yazoo  Lands        -      -  364 

Virginia,                                Court  Martial        -        -  536 

Maryland,  Feb.  1777,            Toryism        -        -        -  481 

Jan.    1814,                Habeas  Corpus  486 

Council  of  Vermont, 

Oct.   1814,            Constitution  of  U.  S.     •  495 

Council  of  Revision  of  New  York — Raising  Troops,  540 
Action,  right  of,  see  Warraivtt. 

Aliens  ;  an  alien  enemy  who  refuses  to  remove  under  the  act 
of  July,  1798,  may  be  imprisoned  by  the  marshal  until 

his  removal  can  be  effected 30 1 

Almeida,  v.  Slaves^  decision  of  Judge  Drayton,              -  450 

Bank  of  Columbia,  v.  Patterson,  opinion  of  the  court,     •  489 

Bolton's  case,  opinion  of  the  court,        ....  475 
Constitution  of  the  U.  S.  quoted  or  explained, 

a.  1.8.  10. 455,522 

a.  1.  s.   8.  -  -  *         All,  405 
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Corporation  may  be  bound  br  instnimeDts  not  under  seal,    489 
if  a   committee  be  appointed  by  a  corporation  to  make  con- 
tracts for  its  benefit,  which  is  done,  and  a  note  is  passed  to 
pay  the  money  promised  by  the  committee,  the  corpora- 
tion is  bound. •  ti. 

Chittenden  v,  Jones,  Taylor's  decision,      -         -         -         520 
Court  Martial,  organized  under  the  authority  of  a  state, 

cannot  take  cognizance  of  offences  against  the  U.  S.       -       476 
Couin'ER's  Lessee  v.  Hodge,  Oferton's  decision,         -  342 

Damages  ;  in  ejectment  the  measure  of  damages  should  be, 
the  value  of  the  land  at  the  execution  of  Uie  deed,  with 
interest  and  costs,  ....  330 

Eneny,  see  Ai^en. 

Enlistment,  what  is  a  void  enlistment,       -        -       -       .       476 
Evidence,  see  Corporation^ 

Field's  case,  ....  -  474 

Golden  v.  Prince,  Washington's  decision,         ...      502 
Habeas  Corpus,  may  be  issued  by  a  state  court  to  inquire 
into  the  detention  of  a  perion  committed  under  the  authori* 
ty  of  the  United  States,  -  -  -         -         315 

In  Maryland^  the  truth  of  the  return  may  be  controverted,  4«S 
Harper's  view  of  the  Yazoo  controveriy,  -  -  354 

Hamilton's  opinion  on  the  same  subject,  -  -         455 

Indebitatus  Assumpsit  will  lie  against  a  corporation  on  a 
promise  not  under  ^mI,  -  ...  4S9 

Insolvent  laws,  impair  the  force  of  contracts,  and  are  void,  507 
Jurisdiction,  see  Habean  Corpus.  Under  the  "  act  respect- 
ing aliens,"  the  President  ot  the  U.  S.  may  establish  sucE 
regulations  as  he  may  deem  necessary  for  the  public  safe- 
ty ;  and  the  marshal  may  enforce  them  without  recurring 
to  judicial  authority  for  that  purpose,  -  -  316 

the   disposition  of  slaves  captured  in  time  of  war,  is  a  mat- 
ter of  state,  over  which  the  judicial  authority  has  no  juris- 
diction, ...  -  .  459 
LocKiNGHAM,  an  9lien  enemy,  case  of,        •           -            92,  301 
Legislature,  whether  it  has  power  to  inquire  into  the  con- 
stitutionality of  the  acts  of  a  former  session  ?           -             354 
whether  an  act  can  be  set  aside  on  account  of  the  motives. 

which  governed  the  framers  of  it  ?  -  -        -        »^- 

Lewis,  negro,  case  of  -  -  -  -  466 

Maryland,  house  of  delegates  of,  refuses  to  revive  "  an  act 
to  prevent  the  growth  of  Toryism,"  as  proposed  by  the 
senate,  lest  the  proposers  might  be  the  first  victims,      7       4ft€ 
Marshal,  see  Jurisdiction. 

Merrit,  case  of  Ephraim,  Nott's  opinion,  -  •         497 

JVIeade,  case  of  William,  Marshal's  opinion,  -         •         636 

Murray  v.  M^Lune^  case  of,  opinion  of  the  court,  -         514 

NoTtCE,  see  Warranty. 
Navy,  officers  of  the  navy  may  board  a  merchant  vessel  be- 
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iongiDg  to  a  citizen  in  the  waters  of  the  United  State 
[Qtiere]  ...... 

President,  see  Jurisdiction* 

Probable  Cause,  what  shall  amount  to,        -        •        • 

Possession,  not  necessary  to  be  in  the  grantor  of  land  in  T^ 
nessee,  at  the  time  of  conveyance. 

Slaw,  captured  in  time  of  war,  are  not  to  be  considered 
prize  or  as  prisoners,  .  -  .  - 

domestic  slaves  of  members  of  congress  who  are  attendin 
on  the  family  of  their  masters,  even  during  it»  recess,  g2 
no  title  to  freedom,  although  they  remain  in  Pennsylvan 
whether  the  seat  of  congress  be  in  that  state  or  elsewhei 

Yazoo  claims,  Hamilton's  opinion,        •        .        •        • 
Harper's         .  .  -  . 

United  States  v.  the  schooner  Active,  Toul man's  opinion 

Warranty,  in  an  action  of  covenant  on  a  warranty  in 
deed  of  bargain  and  sale,  brought  by  the  heirs  of  the  w 
rantee  against  the  grantor,  in  consequence  of  the  ances 
having  been  evicted  by  an  action  of  ejectment,  brought 
a  third  person,  it  is  not  necessary  that  the  plaintiffs  shot 
prove  that  the  warrantor  had  notice  of  the  action, 
r  if  he  had  notice  of  the  action,  he  is  bound  by  it ;  if  he  I 
not,  he  may  dispute  the  verdict,         -         .         -         - 

in  such  action,  it  is  not  necessary  to  show  the  better  title,  b 
which  the  warrantee  was  evicted,         ,         -         .         , 

the  right  of  action  in  this  case  descends  to  the  heirs  of  1 
warrantee  ;  but  if  the  ancestor  had  brought  suit  in  hisli 
time,  his  personal  representatives  would  be  entitled  to  t 
benefit  of  it,  -  -      ,       - 

in  such  action,  the  measure  of  damages  should  be  the  ral 
of  the  land  at  the  execution  of  the  deed,  with  interest  a 
OOStS)  ------ 
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